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Vlll  PREFACE. 

On  the  other  hand,  what  is  done  here  by  the  coopera- 
tion of  several  persons  is,  in  the  greater  number  of 
instances,  the  result  of  a  consolidation  effected  by  an 
express  act  or  charter  of  incorporation.  Hence,  as  has 
been  remarked  by  a  learned  judge,^  the  quantity  of  that 
kind  of  business,  which  may  be  brought  into  our  courts, 
will  be  much  greater  than  that  which  comes  before  the 
English  courts.  It  is  true,  that  there  are  cited  in  the 
following  treatise  a  great  number  of  English  cases ;  but 
they  are  generally  cases  of  municipal  corporations,  re- 
ferred to  for  the  purpose  of  illustrating  principles  which 
govern  bodies  politic,  whether  public  or  private. 

While,  therefore,  we  perceive  the  reason  why  so 
little  attention  has  been  devoted  by  English  authors  to 
the  law  of  private  corporations,  we  cannot  but  be  im- 
pressed with  a  deep  sense  of  the  importance  of  this 
law  in  our  own  country.  Indeed  the  inconvenience 
experienced  from  the  want  of  a  work  of  reference  upon 
the  legal  rights  and  obligations,  which  grow  out  of  the 
relations  between  a  body  corporate  and  the  public,  and 
between  a  body  corporate  and  its  members,  has  in  this 
country  long  been  a  subject  of  complaint.  The  de- 
sign of  the  authors,  in  undertaking  their  uninviting  task, 
was  to  supply  this  deficiency  in  our  bibliotheca  legum^ 
as  far  as  their  qualifications  would  permit. 

The  first  English  work,  which  has  professed  to  be 
exclusively  and  systematically  devoted  to  corporation 

^  The  late  C.  J.  Tilghman,  of  Pennsylvania,  in  Commonwealth  v.  Ariison, 
15  Serg.  &  Rawle  (Penn.)  R.  131. 
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teir,  is  thai  of  Mr.  Kyd,  ptiblished  in  London  in  1793. 
The  author  just  named  assumed  to  treat  generally  of 
the  law  of  corporations ;  but  his  work,  for  the  reasons 
referred  to,  fe  chiefly  made  up  of  authorities  and  pre- 
cedents that  relate^  to  municipal  institutions ;  and  yet,  by 
reporting  adjudged  cases  at  length,  he  has  swelled  his 
work  mio  two  ce«siderable  octaro  volumes.    The  pro- 
duction of  Mr.  Kyd  is  very  fisur  from  meeting  the  wants 
of  the  profession  in  America  at  this  day ;  first ,  because 
it  isF  confined  principally  to  municipal  corporations ; 
secondly,  because  corporation  law  had  not  attained  its 
present  perfection  in  England,  when  Mr.  Kyd  wrote ; 
and,  thirdly^  because  important  changes,  both  silent  and 
declaratory,  have  been  made  in  this  country,  as  regards 
the  law  of  private  corporations.     It  has  long  been  the 
aim  of  our  courts  to  apply  the  old  principles  of  the 
common  law  upon  the  subject  of  corporations,  with 
such  modifications  as  are  suited  to  the  views  of  an  en- 
lightened age.     *^  With  the  multiplication  of  corpora- 
tions," says  one  of  the  judges  of  a  sister  State,  "which 
has  and  is  taking  place  to  an  almost  indefinite  extent, 
there  has  been  a  corresponding  change  in  the  law  re- 
specting them;"  and  he  adds,  that  "this  change  of 
law  has  arisen  from  that  silent  legislation  by  the  people 
themselves,  which  is  continually  gomg  on  in  a  country 
such  as  ours,  the  more  wholesome,  because  it  is  gradu- 
al, and  wisely  adapted  to  the  peculiar  situation,  wants, 
and  habits  of  our  citizens."  ^ 

'  Rogers,  J.  in  Bashel  o.  Commonwealth  Insurance  Co.  15  Serg.  & 
Rawle  (Peon.)  R.  176,  177. 
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Mr.  Eyd's  work  remained  for  a  long  time  the  only 
English  work  upon  the  subject.  In  1827,  appeared  the 
treatise  of  Mr.  Willcock,  which  is  more  limited  in  its 
plan  than  the  former ;  it  is  not  only  confined  to  munici- 
pal corporations,  but  the  author  avows,  that  he  does 
not  pretend  to  consider  the  power  of  a  corporation  to 
take,  hold,  and  transmit  property,  make  contracts,  &c. 
As  far  as  the  treatise  of  Mr.  Willcock  goes,  it  is  very 
faithfully  prepared  ;  and  we  cannot,  in  justice,  refi*ain 
firom  conceding  the  obligations  we  owe  him  for  refer- 
ences to  English  authorities  upon  the  subjects  of  man- 
damus and  quo  warranto,  the  disfranchisement  and 
amotion  of  members  and  officers,  and  the  concurrence 
required  to  do  corporate  acts. 

Providencb,  R.  I.,  Not.  U,  1831. 
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INTRODUCTION. 


§  1.  The  Meaning  and  Properties  of  a  Cor- 
poration. A  corporation  is  a  body,  created  by  law, 
composed  of  individuals  united  under  a  common  name, 
the  members  of  which  i^cceed  each  other,  so  that  the 
body  continues  the  same,  notwithstanding  the  change 
of  the  individuals  who  compose  it,  and  is,  for  certain 
purposes,  considered  as  a  natural  person.^ 

The  definition,  which  Mr.  Kyd  has  offered  of  the 
meaning  of  a  corporation  is  more  descriptive  :  "  A  cor- 
poration, or  body  politic,  or  body  incorporate  is  a  col- 
lection o(  many  individuals  united  in  one  body,  under  a 
special  denominatiorij  having  perpetual  succession  under 
an  artificial  form,  and  vested  by  the  policy  of  the  law 
with  a  capacity  of  acting,  in  several  respects,  as  an  indi- 
vidual, particularly  of  taking  and  granting  property, 
contracting  obligations,  and  of  suing  and  being  sued  ; 
of  enjoying  privileges  and  immunities  in  common^  and 
of  exercising  a  variety  of  political  rights,  more  or  less 
extensive,  according  to  the  design  of  its  institution^ 
or  the  powers  conferred  upon  it,  either  at  the  time 
of  its  creation,  or  at  any  subsequent  period  of  its  exist- 


ence/'* 


'  Brown's  Civil  Law,  99 ;  Ci?il  Code  of  Louisiasia,  tit.  10,  ch*  1,  art.  418 ; 
2  Kent,  Comin.  215. 
*  1  Kyd  on  Corp.  13. 
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2  INTRODUCTION. 

The  following,  yet  more  explicative,  illustration  of 
the  meaning  of  a  corporation,  is  given  by  Chief  Justice 
Marshall,  in  the  celebrated  case  of  Dartmouth  College  v. 
Woodward  :^  *'  A  corporation,"  says  the  Chief  Justice, 
'Ms  an  artificial  being,  invisible,  intangible,  and  existing 
only  in  contemplation  of  law.  Being  the  mere  creature 
of  law,  it  possesses  only  those  properties,  which  the 
charter  of  its  creation  confers  upon  it,  either  ex- 
pressly, or  as  incidental  to  its  very  existence.  These 
are  such  as  are  supposed  best  calculated  to  effect  the 
object  for  which  it  is  created.  Among  the  most  im- 
portant are  immortality^  and,  if  the  expression  may  be 
allowed,  individuality  ;  properties,  by  which  a  perpetual 
succession  of  many  persons  are  considered  as  the  same, 
and  may  act  as  a  single  individual.  They  enable 
a  corporation  to  manage  its  own  affairs,  and  to  hold 
property  without  the  perplexing  intricacies,  the  hazard- 
ous and  endless  necessity  of  perpetual  conveyances  for 
the  purpose  of  transmitting  it  from  hand  to  hand.  It 
is  chiefly  for  the  purpose  of  clothing  bodies  of  men,  in 
succession,  with  these  qualities  and  capacities,  that 
corporations  were  invented,  and  are  in  use.  By  these 
means  a  perpetual  succession  of  individuals  are  capable 
of  acting  for  the  promotion  of  the  particular  object,  like 
one  immortal  being.  But  this  being  does  not  share  in 
the  civil  government  of  the  country,  unless  that  be  the 
purpose  for  which  it  was  created.  Its  immortality  no 
more  confers  on  it  political  power,  or  a  political  char- 
acter, than  immortality  would  confer  such  a  power  or 
character  on  a  natural  person.  It  is  no  more  a  state 
instrument,  than  a  natural  person,  exercising  the  same 
powers,  would  be." 

"  '4WheatOD,(U.S.)R.636. 
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In  a  subsequent  case,  the  same  distinguished  Judge 
says :  "  The  great  object  of  an  incorporation  is  to  be- 
stow the  character  and  properties  of  individuality  on  a 
collective  and  changing  body  of  men/'  ^ 

Blackstone  defines  a  corporation  to  be  a  franchise; 
and  each  individual  of  the  corporation,  he  says,  is  also 
said  to  have  a  franchise,  or  freedom.  The  word  "  fran- 
chise," in  its  most  extensive  sense,  is  expressive  of  great 
political  rights,  as  the  right  of  being  tried  by  a  jury, 
the  right  a  man  may  have  to  an  office,  and  the  right  of 
suffrage.  It  is  in  this  sense  that  the  word  is  applied 
by  Blackstone,  when  defining  a  corporation,  and  not 
in  the  less  general  and  more  appropriate  sense  of  the 
exclusive  exercise  of  some  right,  or  the  sole  enjoyment 
of  some  profit,  as  the  right  to  wrecks,  or  the  privilege 
of  a  fair,  or  a  market.  "  A  corporation,''  says  Mr.  Kyd, 
'^  is  a  political  person,  capable,  like  a  natural  person,  of 
'  enjoying  a  variety  of  fi'anchises  ;  it  is  to  a  fi-anchise,  as 
the  substance  to  its  attribute  ;  it  is  something  to  which 
many  attributes  belong,  but  is  itself  something  distinct 
from  those  attributes.*'  ^ 

Franchises,  say  the  Supreme  Court  of  the  United 
States,  are  special  privileges  conferred  by  government 
on  individuals,  and  which  do  not  belong  to  the  citizens 
of  the  country  generally  by  common  right ;  and,  in  this 
country,  no  franchise  can  be  held,  which  is  not  derived 
from  the  law  of  the  state.^ 

The  words  corporation  and  incorporation  are  fre- 
quently  confounded,  particularly   in   the   old  books. 


'  Providenee  Bank  v.  Billiogs,  4  Peters,  (U.  S.)  R.  562. 

'Black.  Comm.  37;  1  Kyd,  15. 

'fiaDk  of  Augusta  v.  Earle,  13  Peters,  (U.  S.)  R.  519. 
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The  distinction  between  them  is,  however,  obvious; 
the  one  is  a  political  institution  ;  the  other  only  the 
act  by  which  that  institution  is  created. 

When  a  corporation  is  said  to  be  a  person^  it  is  under- 
stood to  be  so  only  in  certain  respects,  and  for  certain 
purposes,  for  it  is  strictly  a  political  institution.  The 
construction  is,  that  when  "persons''  are  mentioned 
in  a  statute,  corporations  are  included  if  they  fall  within 
the  general  reason  and  design  of  the  statute.*  They 
are  governed  by  the  existing  laws,  in  force  at  the  time 
of  its  creation,  in  the  same  manner  as  natural  persons, 
except  in  so  far  as  such  laws  are  modified  and  changed 
by  its  charter.'  Therefore  a  corporation  has  been 
deemed  a  person  within  the  meaning  of  the  attachment 
laws  of  Alabama.'  The  same  relation  of  debtor  and 
creditor,  also,  subsists,  (unless  otherwise  specially  re* 
strained  by  the  charter,  or  by  a  statute,)  between  them, 
where  a  corporation  is  either  the  one  or  the  other, 
as  between  individuals.  A  corporation,  for  instance, 
may,  in  insolvent  circumstances,  assign  its  property  to 
trustees  for  the  benefit  of  creditors,  as  well  as  a  natural 
person.* 


*  Geoerally,  it  seems,  the  term  will  be  coafioed  to  sataral  persons,  unless 
from  the  context,  or  other  parts  of  the  act,  it  appear  that  corporations  were 
intended.  School  Directors  v,  Carlisle  Bank,  8  Watts  (Fenn.)  R.  291. 
Blair  r.  Worley,  1  Scam.  (111.)  R.  17S. 

'  Com.  Bank  of  Manchester  v.  Nolan,  7  How.  (U.  S.)  R.  508. 
'  Planters  &c.  Bank  v.  Andrews,  8  Port.  (Alab.)  R.  404. 

*  See  State  of  Maryland  v.  Bank  of  Maryland,  6  G.  &  Johns.  (Mary.)  R. 
305.  It  is,  notwithstanding,  specially  provided,  in  the  Revised  Statutes  of 
some  of  the  States,  that  "  the  word  person  may  extend,  and  be  applied  to 
bodies  politic  and  corporate,  as  well  as  to  individuals."  Thus  in  the  general 
provisions  in  the  Revised  Sutates  of  Massachusetts  (ch.  2,  s.  6.)  Undoubt- 
edly, the  language  of  a  statute  may  indicate  chat  the  word  ** person"  was 
used  in  a  more  limited  sense. 
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But  a  corporation  being  a  political  institution  merely, 
although,  as  above  explained,  it  is  regarded  as  a  person^ 
yet  it  has  no  other  capacities  than  such  as  are  neces- 
sary to  eflfect  the  purposes  of  its  creation.  It  cannot  be 
deemed  a  moral  agent,  subject  to  moral  obligation  ; 
nor  can  it,  like  a  natural  person,  be  subject  to  personal 
suffering.  This  principle  explains  many  of  the  inca- 
pacities ascribed  to  a  corporation,  and  without,  as  Mr. 
Kyd  says,  having  recourse  to  the  quaint  observation, 
common  in  the  old  books,  "  that  it  exists  merely  in 
idea,  and  has  neither  soul  nor  body.''  ^  It  is  reported 
by  Lord  Coke,  that  C.  Baron  Man  wood  demonstrated 
that  corporations  have  no  soul  by  the  following  curious 
syllogism  :  "  None  can  create  souls,  but  God  ;  but  a 
corporation  is  created  by  the  King  ;  therefore,  a  corpo- 
ration can  have  no  soul.*'  On  these  principles  it  is 
that  a  corporation  cannot  be  guilty  of  a  crime,  as 
treason  or  felony." 

The  immortality  of  a  corporation  means  only  its  ca- 
pacity to  take  in  perpetual  succession  as  long  as  the 
corporation  exists  ;  so  far  is  it  from  being  literally  true 
that  a  corporation  is  immortal,  many  corporations  of 
recent  creation  are  limited  in  their  duration  to  a  cer- 
tain number  of  years.  A  corporation  may  be  limited, 
as  to  duration,  in  its  commencement ;  and,  without 
limitation,  may  be  dissolved,  and  consequently  cease  to 
exist,  for  want  of  members  ;  also  by  voluntary  sur- 
render of  franchises,  forfeiture  by  misuser,  &c.^    When 


'  10  Co.  32,  b.;  1  Kyd,  71.  It  also  explains  the  whole  meaning  of  the 
term  mystical  as  used  by  Aylifle,  in  bis  "  Civil  Law,"  in  defining  a  Corpo- 
ratioD. 

*  1  Kyd,  71 ;  2  Balst.  233. 

*  See  2  Kent,  Coiiim.«2l5. 
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it  is  said,  therefore,  that  a  corporation  is  immortal,  it 
must  be  understood  theoretically;  and  we  can  under- 
stand nothing  more  than  that  it  may  exist  for  an  in- 
definite duration.  The  authorities  which  have  been 
cited,  if  intended  to  prove  its  immortality  in  any  other 
sense,  do  not  warrant  the  conclusion  drawn  from 
them.^ 

Upon  the  application  of  the  epithet  invisibility  to 
corporations,  which  is  often  met  with  in  the  books, 
Mr.  Kyd  has  afforded  the  following  elucidation  :  "  That 
a  body  framed  by  the  policy  of  man,  a  body  whose 
parts  and  members  are  mortal,  should  in  its  own  nature 
be  immortal ;  or  that  a  body,  composed  of  many  bulky, 
visible  bodies,  should  be  invisible y  in  the  conmion  ac- 
ceptation of  the  word,  seems  beyond  the  reach  of 
common  understandings.  A  corporation  is  as  visible 
a  body  as  an  army  ;  for,  though  the  commission  or  au- 
thority be  not  seen  by  every  one,  yet  the  body,  united 
by  that  authority,  is  seen  by  all  but  the  blind.  When, 
therefore,  a  corporation  is  said  to  be  invisible,  that 
expression  must  be  understood  of  the  right  in  many 
persons  collectively,  to  act  as  a  corporation,  and  then 
it  is  as  visible,  in  the  eye  of  the  law,  as  any  other  right 
whatever,  of  which  natural  persons  are  cs^able  ;  it  is 
a  right  of  such  a  nature,  that  every  member,  separately 
considered,  has  a  freehold  in  it,  and  all,  jointly  con- 
sidered, have  an  inheritance  which  may  go  in  suc- 
cession." * 


>  1  Kyd,  17.  The  passage,  cited  from  Orotlas  (b.  3,  ch.  9,  $  3,)  in  sop- 
port  of  the  idea  of  the  immortality  of  corporations,  is  so  far  from  justifying 
the  conclusion  drawn  from  it,  that  it  proceeds  on  the  supposition  that  they 
may  cease  to  exist.    Ibid. 

•  1  Kyd,  16, 16. 
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The  same  writer  denies  his  adhesion  to  the  phrase 
intangibk  as  applied  to  a  corpcu^ation  ;  and  it  seems, 
he  says,  equally  impossible  to  comprehend  why  a  num- 
ber of  bulky  persons  may  not  be  touched^  as  well  as  be 
seen.  In  one  sense,  however,  a  corporation  is  in- 
tangible, and  that  is,  if  an  execution  issue  against  it, 
there  is  no  corporate  body  which  can  be  arrested  ;  and 
although  the  officer  may  both  perceive  and  touch  the 
bodies  of  the  individual  members,  yet  he  may  not  take 
the  body  of  either  of  them  by  virtue  of  the  execution 
against  the  corporate  body.^  It  was  held,  as  long  since 
as  the  reign  of  Edward  IV.  that  a  corporation  could  not 
be  imprisoned  ;  and  it  would  be  singular  if  that  position 
should  not  now  be  recognized.* 

§  2.  Object  and  Use  of  Corporations.  The 
purpose  of  endowing  companies  and  societies  with  the 
functions,  peculiar  to  a  corporation,  is  alluded  to  in  the 
definition  we  have  offered  of  Chief  Justice  Marshall,  of 
the  meaning  of  a  corporation.  The  purpose  is,  indeed, 
at  once  apparent,  when  we  contemplate  an  association 
of  natural  persons,  without  such  functions.  A  common 
union  of  individuals  by  simple  articles  of  association,  it 
is  obvious,  is  deficient  in  the  coercive  authority  which 
is  required  to  render  their  rules  and  regulations  obli- 
gatory. Should  the  privileges  and  immunities  of  such 
an  association  become  the  subject  of  controversy,  there 
exists  no  ability  of  making  any  defence  ;  and  when  the 
members  who  compose  it  are  dispersed  by  death,  or 
otherwise,  it  has  not  the  power  to  transfer  the  privileges 


*  Nichols  V.  Thomas,  4  Mass.  R.  232. 

*  Proprietors  of  Merrimack  River,  &c.,  7  Mass.  R.  186. 
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given  to  it  to  other  persons.  With  regard  to  the  power 
of  holding  property,  —  if,  for  example,  a  grant  of  land 
should  be  made  to  twenty  individuals  not  incorporated, 
the  right  to  the  land  cannot  be  assured  to  their  suc- 
cessors, without  the  inconvenience  of  making  frequent 
and  numerous  conveyances.  When,  on  the  other  hand, 
any  number  of  persons  are  consolidated  and  united  into 
a  corporation,  they  are  then  considered  as  one  person j 
which  has  but  one  will,  —  that  will  being  ascertained 
by  a  majority  of  votes.  The  privileges  and  immunities, 
the  estates  and  possessions  of  a  corporation,  when  once 
vested,  are  vested  forever,  or,  until  the  end  of  the 
period  which  may  be  prescribed  for  its  duration  ;  and 
this  desirable  object  is  effected  without  any  new/^ansfer 
to  succeeding  members.  Persons,  who  are  disposed  to 
make  appropriations  for  any  useful  purpo^,  can  never 
fully  obtain  their  object  without  an  incorporating  act  of 
the  government ;  and  accordingly  it  has  been  generally 
the  policy  and  the  custom  (especially  in  the  United 
States)  to  incorporate  all  associations,  which  tend  to  the 
public  advantage,  in  relation  to  municipal  government, 
commerce,  literature,  charity,  and  religion.  The  piAlic 
benefit  is  deemed  a  sufficient  consideration  of  a  grant  of 
corporate  privileges  ;  and  hence,  when  a  grant  of  such 
privileges  is  made,  (being  in  the  nature  of  an  executed 
contract,)  it  cannot,  in  case  of  a  private  corporation, 
which  involves  private  rights,  be  revoked.^  The  object 
in  creating  a  corporation  is,  in  fact,  to  gain  the  imion, 
contribution  and  assistance  of  several  persons  for  the 
successful  promotion  of  some  design  of  general  utility. 


^  See  Black  Comm.  vol.  1,  p.  467;  Dartmouth  College  v.  Woodwtrdt  4 
Wheat  (U.  S.)  R.  637. 
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though  the  corporation  may,  at  the  same  time,  be 
established  for  the  advantage  of  those  who  are  members 
of  it.  The  principle  is,  and  has  been  so  laid  down  by 
Domat,  that  the  design  of  a  corporation  is  to  provide 
for  some  good  that  is  useful  to  the  public.^ 

§  3.  Public  and  Private  Corporations.  There 
are  various  kinds  of  corporations,  which  are  distin- 
guished by  their  degrees  of  power  and  the  object  and 
purpose  of  their  creation  ;  and  the  members  of  some 
corporations  are  subject  to  certain .  liabilities  which  do 
not  attach  to  the  members  of  others.  It  is,  therefore, 
proper,  after  having  explained  the  meaning  and  general 
object  of  a  body  corporate,  to  clear  the  way  to  private 
corporations,  and  perhaps  at  the  same  time  gratify  the 
curiosity  of  some  readers,  by  a  preliminary  notice  of 
corporations  of  a  different  kind.  The  word  corporation 
is,  we  know,  oftentimes  significant  of  a  community 
clothed  with  extensive  civil  authority ;  and  a  com- 
fflunity  of  that  kind  is  sometimes  called  a  political^ 
sometimes  a  municipal j  and  sometimes  a  public  corpo- 
ration. It  is  generally  called  public,  when  it  has  for 
its  object  the  government  of  a  portion  of  the  state ; 
and  although  in  such  a  case  it  involves  some  private 
interests,  yet,  as  it  is  endowed  with  a  portion  of  poli- 
tical power,  the  term  public  has  been  deemed  appro- 
priate. Another  class  of  public  corporations  are  those 
which  are  founded  for  public,  though  not  for  political 
or  municipal  purposes,  and  the  whole  interest  in  which 
belongs  to  the  government.  The  bank  of  the  United 
States,  for  example,  if  the  stock  belonged  exclusively, 

>  2  Domat,  CiTil  Law,  452. 
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to  the  government,  would  be  a  public  corporation  ;  but 
inasmuch  as  there  are  other  and  private  owners  of  the 
stock,  it  is  a  private  corporation.^  The  distinction 
between  public  and  private  corporations  will  be  some- 
what more  fully  explained,  in  thfe  commencement  of 
the  treatise.  All  municipal  corporations  are  clearly 
bodies  public  and  political. 

§  4.  History  of  Municipalities.  The  analogy 
between  the  creation,  constitution,  mode  of  govern- 
ment, &c.,  hetweeiifnunicipalities BXid  private  corpora- 
tions is  so  great,  and  the  effects  of  the  former  upon 
the  destinies  of  mankind  have  been  of  so  much  import- 
ance, that  we  should  hardly  be  excused  in  passing 
them  over,  without,  at  least,  some  attention  to  their 
rise  and  progress. 

The  origin  of  municipal  corporations  may  be  re- 
ferred to  the  earliest  institution  of  civil  police ;  or, 
in  other  words,  to  the  first  collection  of  individuals 
united  for  the  purpose  of  a  common  government.  Na- 
tions, or  states,  are  denominated  by  publicists  bodies 
politic  ;  and  are  said  to  have  their  affairs  and  interests, 
and  to  deliberate  and  resolve  in  common.  They  thus 
become  as  moral  persons,  having  an  understanding  and 
will  peculiar  to  themselves,  and  are  susceptible  of  ob- 
ligations and  laws.^  In  this  extensive  sense,  the  Unit' 
ed  States  may  be  termed  a  corporation ;  and  so  may 
each  State  singly  ;  so  the  king  of  England  is  a  corpo- 


■  Dartmouth  College  v.  Woodward,  4  Wheat.  668 ;  2  Kent,  Gomm.  222. 
The  first  kind  of  corporations,  we  have  mentioned,  are  denominated  by 
the  Civil  Code  of  Louisiana  political  corporations.  Tit.  10,  ch.  1,  art.  420. 
But  see  post,  ch.  I.'^  1. 

•  Vattel,  49. 
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ration ;  and  so  is  Parliament.^  The  plan  of  forming, 
or  incorporating  inferior  and  subordinate  communities, 
imperia  in  imperiOj  such  as  cities  and  towns,  may  be 
referred  to  a  period  nearly  as  remote.  "  The  same 
cause,"  says  Domat,  "  which  has  linked  men  together 
in  society,  for  supplying  the  wants  of  every  one  by  the 
concourse  and  assistance  of  many  others,  has  produced 
the  first  societies  of  villages,  of  boroughs,  and  of 
towns."*  We  read,  too,  in  the  sacred  writings,  of  salt 
being  thrown  on  the  ground  where  cities  had  stood  ; ' 
and  Pausanias  has  described  the  form  of  founding  cities 
among  the  Greeks.* 

When  the  Roman  arms  had  achieved  the  conquest 
of  any  foreign  country,  a  colony  was  established  by  the 
authority  of  the  parent  State  ;  and  it  was  an  impera- 
tive duty  of  those  persons  who  proceeded  to  their 
place  of  destination,  to  found  a  colony,  to  arrange  for 
the  foimdation  and  erection  of  a  city,  (an  urbs.)  Such 
cities  were  called  municipia.  Some  of  these  municipia 
possessed  all  the  rights  of  Roman  citizens,  except  such 
as  could  not  be  enjoyed  without  residing  in  the  city  of 
Rome.  Others  enjoyed  only  the  privilege  of  serving 
in  the  Roman  legion,  but  had  not  the  right  of  electing 
civil  officers.  They  used  their  own  laws  and  customs, 
which  were  called  Leges  MunicipaleSj  nor  did  they 
receive  any  Roman  laws  unless  by  their  own  free  con- 
sent —  nisi  fundi  fieri  vellent.^  When  a  city  was  to  be 
built  in  a  newly  established  colony,  the  founder,  dress- 
ed in  a  Gabinian  garb,  marked  out  its  compass  by  a 
furrow  made  with  a  plough,  leaving  a  space  wherever 

>  10  Co.  29  b.;  1  Sbepard's  Abr.  431.  '  Judges,  ix.  45. 

'  2  Doin»t,  Cifil  Law,  457.  *  Adam's  Rom.  Antiq.  73. 

« Ibid.  71. 
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it  was  intended  to  erect  a  gate  or  porta ;  which  opera 
tion  was  attended  with  certain  imposing  ceremonies, 
that  are  supposed  to  have  been  borrowed  from  the 
Etrurians.^  Sylla,  to  reward  his  military  officers,  first 
introduced  the  custom  of  settling  military  colonies, 
which  was  imitated  by  Julius  Caesar,  Augustus,  and 
others.  To  these  colonies  whole  legions  were  sent, 
with  their  officers,  their  tribunes  and  centurions.*  The 
colonies,  it  is  said,  differed  from  the  free  towns  in  this, 
that  they  used  the  laws  prescribed  by  the  Romans,  but 
they  were  governed  by  similar  magistrates.  Their 
two  chief  magistrates  were  called  Duumviri;  and  their 
senators  DecurioneSy  the  latter  deriving  their  name  from 
the  circumstance,  that  when  a  colony  was  settled, 
^gevery  tenth  man  was  made  a  senator.' 
W/  Sir  James  Mackintosh,  in  describing  the  government 
M  of  Britain,  when  subject  to  Roman  power,  tells  us,  that 
/  thirty-three  townships  were  established  in  that  island 
from  Winchester  to  Inverness,  with  various  constitu- 
tions, to  the  magistrates  of  which  was  given  the  local 
police,  and  also  a  certain  share  of  judicial  power.  The 
inhabitants  of  those  townships,  it  is  true,  though  they 
had  the  privileges  of  Roman  citizens,  could  only  exer- 
cise them  within  the  walls  of  Rome,  which,  says  the 
same. elegant  writer,  "  was  the  sole  remaining  dignity 
which  seems  at  last  to  have  distinguished  the  conquer- 
ing city  from  the  enslaved  world."  * 

It  is  a  fact  worthy  of  observation,  and  one  which  has 
been  rendered  clear  by  the  acuteness  and  erudition  of 

>  Ibid.  72,  3  ;  Liv.  viii.  16,  i.  44 ;  Virg.  ^neid,  ▼.  755. 

'  But  this  custom  afterwards  fell  into  disase.    Tacit.  Annals,  xi?.  73. 

'  Adam's  Roman  Antiquities,  73,  4. 

^  History  of  England,  by  Sir  James  Mackintosh,  vol.  i.  p.  30. 
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modern  antiquaries,  that  the  municipal  corporations, 
which  the  policy  of  the  Romans  created  in  Britain, 
formed  the  only  shadow  of  government  for  the  half 
century  which  ensued  the  abdication  of  the  govern- 
ment of  that  country  by  the  Romans.  Soon  after  the 
year  of  our  Lord  69,  Gallic  cities  reared  altars  to  Au- 
gustus at  the  angle  of  the  Saone  and  the  Rhine.  In 
the  evacuation  of  Gaul  by  the  Romans,  their  municipal 
organization  and  magistracy,  would  have  terminated 
but  for  the  influence  of  the  church.  The  Roman  title 
of  defensor  civitatiSy  in  every  city  devolved  upon  the 
bishops.  "  The  imperial  universality,"  says  our  au- 
thority,* "  is  destroyed,  but  there  appears  the  catholic 
universality.  *'  This  explains  why  the  foundation  of 
a  number  of  French  municipalities  of  distinction  in 
modern  France,  may  be  traced  back  to  a  period  ante- 
rior to  the  Christian  era.  Rheims  had  its  foundation 
in  the  Druidical  territory  of  the  Gamut i,  which  was 
under  the  suzerains  of  the  Remi.^  In  the  traditions 
of  that  town,  as  well  as  of  others  in  France,  down  to 
a  late  period,  the  memory  of  the  municipal  institutions 
of  the  Roman  Empire  was  retained.  For  this  reason, 
when  in  the  16th  century,  the  special  municipal  juris- 
diction of  French  towns  was  abolished  by  the  edict  of 
Moulins,  Rheims  was  exempted  from  its  operation,  as 
a  respect  due  to  the  high  antiquity  of  its  municipal 
privileges.®    It  is  not  to  be  doubted,  that  the  remem- 

*  Mitchelet,  Professeur,  &c.,  vol.  i.  p.  61. 

*  Ibid. 

'  Sa?igoy  Rom.  Law,  &c.  On  this  subject  the  work  of  Savigny  refer- 
red to,  abounds  with  proofs  and  illustrations.  Among  the  direct  proofs,  is 
a  letter  of  Pope  John  the  eighth,  of  the  year  882,  addressed  to  the  Lombard 
city  of  Valva.  Also,  the  Codex  Ulinensis^  a  modification  of  the  Visigothic 
Breviary,  adapting  the  system  of  the  laws  of  that  Breviary  to  the  existing 

wiQts  and  circamstances  of  the  Romans,  in  the  Lombard  Kingdoms. 
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brance  and  remains  of  the  Roman  municipia  contribu- 
ted to  the  formation  of  those  elective  governments  of 
towns,  which  were  the  foundation  of  liberty  among 
modern  nations.* 

The  establishment  of  towns,  says  Kent,*  with  cor- 
porate powers  as  local  republics,  was  the  original  policy 
throughout  New  England,  and  it  had  a  durable  and 
benign  effect  upon  the  institutions  and  moral  and  social 
character  of  the  people.  M.  De  Tocqueville,  in  his 
De  la  Ddmocratie  en  Amirique^^  appears  to  have  been 
very  much  struck  with  the  institutions  of  New  Eng- 
land towns.  He  considered  them  as  small  independent 
republics,  in  all  matters  of  local  concerns,  and  as 
forming  the  principle  of  the  life  of  American  liberty, 
existing  to  this  day.* 

In  all  the  countries  which  had  been  provinces  of  the 
Roman  empire,  the  municipal  establishments  of  the 
Romans  retained  some  vestiges  of  those  elective  forms, 
and  of  that  local  administration,  which  had  been 
bestowed  on  them  by  the  civilizing  policy  of  those 
renowned  conquerors.  These  remains  of  Roman  gov- 
ernment, though  they  were  not  sufficiently  striking  to 
attract  the  observation  of  the  petty  tyrants  in  whose 
territory  they  were  situated,  yet,  beyond  doubt,  they 
contributed  to  prepare  the  people  for  more  valuable 
privileges  in  better  times.' 

'  History  of  England,  by  Sir  James  Mackintosh,  vol.  i.  p.  31,  32.  Savig* 
ny'sHist.  of  Roman  Law,  translated  by  Cathcart,  vol.  i. 

*  2  Kent's  Com.  4th  Ed.  274,  n.  c. 

'  Tome  i.  64. 96.  The  judicial  reports  in  this  country,  and  especially  in 
the  New  England  States,  abound  with  cases  of  suits  against  towns,  in 
their  corporate  capacity,  for  debts  and  breaches  of  duty,  for  which  they 
were  responsible.    2  Kent,  sup.  275,  n.  a. 

*  See  post  Ch.  on  Proprietors  of  Common  and  Undivided  Lands. 

*  Sir  James  Mackintosh,  supra,  p.  204. 
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When  feudal  tyranny,  exerted  in  the  way  of  levying 
contributions  for  the  prosecution  of  feudal  wars,  be- 
came unsupportable,  and  the  rights  of  the  denizens  of 
cities,  which  men  esteem  to  be  the  most  valuable  in 
social  life,  were  denied,  the  commercial  cities  of  Italy 
were  incited  to  throw  oflF  their  feudal  fetters,  and  to 
demand  a  government  approximating  in  a  much  greater 
degree  to  the  freedom  and  independence  of  the  Roman 
municipia ;  and  this  laudable  and  manly  spirit  was  for- 
tunately encouraged  by  the  feeble  and  imperfect  juris- 
diction of  the  German  emperors,  their  distance  from 
Italy,  and  their  engagement  in  papal  controversies. 
Those  cities,  accordingly,  in  the  eleventh  century, 
boldly  assumed  new  privileges,  and  formed  themselves 
into  bodies  politic,  under  laws  made  by  their  own  con- 
sent. In  some  instances  sums  of  money  were  paid  for 
certain  immunities  ;  and  in  others,  they  were  confer- 
red gratuitously.  The  passion  for  liberty  had  in  fact 
become  so  general  in  Italy,  before  the  termination  of 
the  last  crusade,  that  every  city  had  extorted,  or  pur- 
chased, or  received  from  the  generosity  of  the  prince 
upon  whom  it  had  been  dependent,  a  grant  of  very 
extensive  and  important  corporate  privileges.* 

The  example,  afforded  by  Italy,  of  innovation  upon 
the  principles  of  feudal  government,  was  soon  followed 


'  1  Rob.  Charles  V.  ch.  ▼.  25,  26.  Otto  Friftigensis,  who  is  cited  by  Rob« 
ertaoQ,  thus  describes  the  state  of  Italy,  under  Fred.  I.  — "The  cities  so 
much  affect,  and  are  so  solicitous  to  avoid,  the  insolence  of  power,  that 
almost  all  of  them  have  thrown  off  every  other  authority,  and  are  governed 
by  their  own  magistrates ;  insomuch,  that  all  the  country  is  now  filled  with 
free  cities,  most  of  which  have  compelled  the  bishops  to  reside  within  their 
walls ;  and  there  is  scarcely  any  nobleman,  how  great  soever  his  power 
may  be,  who  is  not  subject  to  the  laws  and  government  of  some  city." 
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in  France.  The  policy  of  conferring  new  privileges 
on  the  towns  within  his  domains  was  adopted  by  Louis 
le  Gros,*  with  the  view  of  curbing  the  turbulence  of 
his  potent  vassals.  The  privileges  he  bestowed  were 
denominated  "charters  of  community," — charters 
which  had  the  effect  of  enfranchising  the  inhabitants  — 
abolishing  every  indication  of  their  servitude  —  and  of 
forming  them  into  corporations  to  be  governed  by 
ordinances  passed  by  a  council  of  their  own  nomina- 
tion. The  conduct  of  the  monarch  was  imitated  by 
the  principal  subordinate  barons,  who  granted  similar 
immunities  to  the  towns  within  their  own  territories. 
These  charters  of  liberty,  owing  to  the  necessity  there 
was  of  procuring  money  to  defray  the  expenses  attend- 
ing the  expeditions  to  the  Holy  Land,  were  the  subjects 
of  bargain  and  sale  ;  and  thus,  the  consequences  of  the 
institution  of  independent  corporate  communities,which 
were  repugnant  to  the  maxims  of  feudal  policy,  and 
equally  adverse  to  the  sway  of  feudal  power,  were 
disregarded  in  the  eagerness  to  obtain  the  **  sinews  of 
war.*'  *  The  same  practice  was  soon  afterwards  adopt- 
ed in  Spain,  England,  and  the  rest  of  the  feudal  coun- 
tries. And  by  this  means,  as  Kent,  in  his  Commenta- 
ries observes,  —  "order  and  security,  industry,  trade, 
and  the  arts,  revived  in  Italy,  France,  Germany, 
Flanders,  and  England."^ 

'  According  to  Robertson  ;  bnt  according  to  Sir  James  Mackintosh,  the 
exemption  of  French  towns  from  feudal  rapacity  was  ex/orlei^from  Louis  le 
Gros.    Hist,  of  England,  vol.  i.  p.  205. 

*  The  right  of  sovereignty,  however,  remained  in  the  King,  or  Baron, 
within  whose  territories  the  respective  cities  were  located,  and  from  whom 
they  received  their  charters.    See  Rob.  Charles  V.  26,  207. 

'  2  Kent,  Comm.  218.  To  the  institution  of  corporations,  says  the  au- 
thor,  may  be  attributed,  in  some  considerable  degree,  the  introduciion  of 
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Such  was  the  grand  effect  of  the  enlightened  civil 
policy  of  Rome,  upon  the  civilization  of  the  modem 
world  as  it  has  been  developed  by  the  institution  of 
municipal  corporate  communities  who  are  invested  with 
the  privilege  of  managing  their  own  local  interests, 
under  the  protection  of  the  parent  state.  From  the 
conception  of  such  an  institution,  too,  grew  the  idea 


regular  gov^ernment  aDd  stable  protection,  after  Europe  bad  for  many  years 
been  deprived,  by  the  inundation  of  the  barbarians,  of  all  the  civilizatioB 
and  science  which  had  accompanied  (he  Roman  power. 

Mr.  Wilcock,  in  his  historical  Sketch  of  Municipalities,  which  prefaces 
his  Treatise  on  "  Municipal  Corporations,"  observes,  that  the  establishment 
of  those  corporations  "  was  the  effect  of  that  spirit  of  liberty  which  had 
gone  abroad,  and  a  considerable  degree  of  power  and  independence  already 
existing  in  the  cities  and  towns  to  which  charters  were  granted.  They 
were  already  become  influential  and  wealthy  associations.  Their  traffic 
Dot  only  brought  them  riches,  hut  gave  them  a  maritime  power  not  incob- 
siderable  in  those  times.  Their  increasing  wealth  and  commerce  estab- 
lished among  the  burgher  watch  and  ward,  and  voluntary  associations  for 
(he  protection  of  property,  not  efficient  at  all  times  against  the  rapacity  of 
marauding  barons,  but  capable  of  repelling  those  bands  of  outlaws  and  dis- 
ciplined robbers,  with  whose  predatory  excursions  the  annals  of  European 
history  are  frequently  stained.  The  dangers  to  which  their  property  was 
exposed  taught  them  the  necessity,  and  they  soon  learnt  the  power  of  union. 
While  the  barons  were  wasting  their  revenues  and  retainers  in  wild  wars, 
and  weakening  each  other  with  mutual  conflicts,  the  towns  were  gradually 
and  silently  accumulating  wealth,  population  and  power.  At  a  very 
early  period  of  our  history,  they  were  defended  by  walls.  With  Italian 
merchandise  they  imported  the  institutes  of  Venice  and  Genoa ;  and 
commerce  with  the  Hanse  Towns,  then  also  in  their  infancy,  introduced  a 
similarity  of  internal  arrangement.  The  grants  of  privileges  contained  in 
the  charters  were  in  fact  confirmations  of  privileges  already  existing.  This 
8ane4Wi>  gave  confidence  and  firmness  to  the  municipalities,  with  little  loss 
or  concession  of  the  lords.  It  requires  no  historical  documents  to  convince 
us,  that  had  they  not  been  already  powerful,  they  would  not  have  been 
equally  favored  by  the  barons  and  princes,  each  desiring  the  assistance  of 
allies  in  the  struggle  between  prerogative  and  privilege.  The  statesmen  of 
those  times  had  little  idea  of  calling  new  powers  into  existence ;  the  ut- 
most extent  of  their  policy  was  to  avail  themselves  of  those  which  they 
found  at  band.*' — Wileock  on  Municipal  Corporations,  2« 

2* 
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of  private,  civil,  eleemosynary,  and  ecclesiastical  cor- 
porate bodies  which  are  now  more  or  less  densely 
diffused  throughout  the  regions  of  civilization  and 
Christianity,  with  such  powers  and  immunities  annexed 
to  them  by  law,  as  will  enable  them  to  eflFect  the  design 
and  object  of  their  creation.  . 

In  the  reign  of  Henry  the  First  of  England,  who  was 
a  contemporary  of  Louis  le  Gros,  the  inhabitants  of 
London  had  begun  to  farm  their  tolls  and  duties,  and 
they  obtained  a  royal  charter  for  that  purpose.  The 
example  of  London  was  soon  followed  by  the  other 
trading  towns,  and  from  this  time  forward  the  existence 
of  the  municipal  corporations,  called  "  boroughs,"  be- 
comes more  and  more  conspicuous.^  The  arrange- 
ment just  mentioned,  in  relation  to  tolls  and  duties, 
seems  to  have  suggested  the  first  idea  of  a  boroughj 
considered  as  a  corporation.  Some  of  the  principal 
inhabitants  of  a  town  undertook  to  pay  the  yearly  rent, 
which  was  due  to  the  superior,  and  in  consideration  of 
which  they  were  permitted  to  levy  the  old  duties,  and 
became  responsible  for  the  funds  committed  to  their 
care.  As  managers  of  the  community,  therefore,  they 
were  bound  to  fulfil  its  obligations  to  the  superior  ;  and 
by  a  very  natural  extension  of  the  same  principle,  it 
was  finally  understood,  that  they  might  be  prosecuted 
for  all  its  debts ;  as  they  had,  of  course,  a  right  of 
prosecuting  all  its  debtors.  The  society  was  thus 
viewed  in  the  light  of  a  body  politic,  or  fictitious  per- 
souy  capable  of  legal  acts,  and  executing  every  kind  of 


*  Miller's  Hist.  Views  of  Eng.  Gov.  340.  The  free  cities  of  Germany 
had  acquired,  in  the  13ih  century,  such  opulence,  as  euabled  them  to  form 
the  famous  Hanseatic  league,  which  rendered  them  so  formidable  to  the 
military  powers  in  their  vicinity. 
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transaction  by  means  of  trustees.  This  alteration  in 
the  state  of  English  towns  was  accompanied  with  many 
other  improvements  ;  they  were  placed  in  a  condition 
that  enabled  them  to  dispense  with  the  protection  of 
their  superior  ;  and  took  upon  themselves  to  provide  a 
defence  against  foreign  invaders,  and  to  secure  their 
internal  tranquillity.  In  this  manner  they  ultimately 
became  completely  invested  with  the  local  government 
of  the  place.*  There  are  many  instances  in  England 
of  grants  by  charter  to  the  inhabitants  of  a  town,  "that 
their  town  shall  be  a  free  borough,"  and  that  they  may 
enjoy  a  variety  of  privileges  and  exemptions,  without 
any  direct  clause  of  incorporation  ;  and  yet  by  virtue 
of  such  charter  such  towns  have  been  considered  as 
incorporated.^ 

§  5.  Quasi  Corporations.  Both  towns  and  other 
political  divisions,  as  counties,  hundreds,  &c.,  which 
are  established  without  an  express  charter  of  incorpor- 
ation, are  denominated  quasi  corporations.  In  the  same 
class  of  corporate  bodies  are  included  overseers  of  the 
poor  J  supervisors  of  a  county  ^  and  of  a  tovMy  loan  officers 
of  a  county y  ^c,  who  are  invested  with  corporate  powers 
sub  modoj  and  for  a  few  specified  purposes  only.^  The 
boards  of  Commissioners  of  Roads  in  South  Carolina, 
are  deemed  quasi  corporations.'*  So  also  are  Trustees 
of  the  School  Fund,  in  Mississippi,*  and  the  Trustees  of 
the  Poor  in  the  same  State.®     And  the  decisions  have 

>  See  1  Kyd,  43. 

'  Ibid.  63,  and  Madox,  Hist,  of  Exch.  402. 

'  2  Kent,  Corom.  221 ;    North  Hempstead  v.  Hempstead,  2  Wend. 
(N.  Y.)  109 ;  Jansen  v,  Osirander,  1  Cowen  (N.  Y.)  R.  670. 
*  Cora.  Roads  v.  McPhersoo,  1  Speer  (S.  C.)  R.  218. 
'Carmichal  v.  Trustees,  &c.  3  How.  (Miss.)  R.  84. 
'  Goyernor  v.  Gridley,  Walker  (Miss.)  R.  328. 
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been,  that  the  successors  of  such  officers  may  sue  for 
a  debt  or  duty  due  their  predecessors  in  their  official 
capacity  ;  and  also  where  the  same  officers  contract  a 
debt,  by  which  they  become  liable  to  another,  and 
afterwards  go  out  of  office,  they  cannot  be  sued  as  late 
overseers,  &c.,  but  the  action  must  be  against  their 
successors.^ 

In  the  same  class  of  corporations  are  also  included 
school  districts.^  Thus  in  the  Supreme  Court  of  Mas- 
sachusetts, it  was  expressly  decided,  that  a  school  dis- 
trict may  sue  as  a  corporation,  by  its  corporate  name.' 
The  following  extract  from  the  opinion  of  the  late 
learned  Chief  J.  Parker,  in  the  case  just  referred  to, 
places  in  a  clear  light  what  is  meant  by  a  quasi  corpor- 
ation ;  and  shows  that  the  extent  of  its  powers  is  limit- 
ed by  the  object  of  its  creation :  "  That  they  "  (school 
districts)  "  are  not  bodies  politic  and  corporate,  with 
the  general  powers  of  corporations,  must  be  admitted ; 
and  the  reasoning,  advanced  to  show  their  defect  of 
power,  is  conclusive.  The  same  may  be  said  of  towns 
and  other  municipal  societies  ;  which,  although  recog- 
nized by  various  statutes  and  by  immemorial  usage,  as 
persons,  or  aggregate  corporations,  with  precise  duties 
which  may  be  enforced,  and  privileges  which  may  be 
maintained,  by  suits  at  law,  yet  are  deficient  in  many 
of  the  powers  incident  to  the  general  character  of  cor- 

^  Jackson  v.  Hartwell,  18  Johos.  (N.  Y.)  R.  422;  and  see  1  Eyd,  29, 
30,  31. 

'  Grant  o.  Fancher,  5  Cowen   (N.  Y.)   R.   and  authorities  there  cited. 
See  also  Todd  v,  Birdsall,  1  Cowen  (N.  Y.)  R.  258,  and  the  auihoriiies  of 
different  States  there  cited  in  the  reporter's  note.     City  of  Lexington  v, 
McQuillan's  heirs,  9  Dana  (Ren.)  R.  519.    In  actions  against  towns  each 
inhabitant  is  liable.    Adams  v.  Wiscasset  Bank,  1  Greeoleaf  (Me.)  R.  361. 

'  The  inhabitants  of  4th  School  District  v.  Wood,  13  Mass.  R.  192. 
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porations.  They  may  be  considered,  under  our  insti- 
tutions, as  qua  corporations,  with  limited  powers, 
coextensive  with  the  duties  imposed  upon  them  by 
statute,  or  usage ;  but  restrained  from  a  general  use 
of  the  authority,  which  belongs  to  these  metaphysical 
persons  by  the  common  law.  The  same  may  be  said 
of  all  the  numerous  corporations,  which  have  been, 
from  time  to  time,  created  by  various  acts  of  the  legis- 
lature ;  all  of  them  enjoying  the  power  which  is 
expressly  bestowed  upon  them,  and  perhaps,  in  all 
instances,  where  the  act  is  silent,  possessing  by  neces- 
sary implication,  the  authority  which  is  requisite  to 
execute  the  purposes  of  their  creation.*  They  differ 
in  character,  also,  from  those  corporations  which  exist 
at  common  law,  in  some  particulars.  It  is  not  neces- 
sary that  our  mimicipal  corporations  should  act  under 
seal,  in  order  to  bind  themselves  or  obligate  others  to 
them.*  A  vote  of  the  body  is  sufficient  for  this  pur- 
pose ;  and  this  mode  has  prevailed  with  the  proprietors 
of  common  and  undivided  land,  even  in  the  disposition 
of  their  real  property,  contrary  to  the  general  provis- 
ion of  law  respecting  the  transfer  of  real  estate.'  It 
will  not  do,  therefore,  to  apply  the  strict  principles  of 
law  respecting  corporations,  in  all  cases,  to  these 
aggregate  bodies,  which  are  created  by  statute  in  this 
commonwealth.  By  the  several  statutes  which  have 
been  passed,  respecting  school  districts,  it  is  manifest, 
that   the   legislature  has   supposed  that  a  division  of 


>  See  JacksoD  v.  Hartwell,  18  Johns.  (N.  Y.)  R.  422. 

'  The  doctrine  is  now  well  settled,  that  any  corporation  may  become 
obligated  without  the  common  seal.  See  post,  chapters  relative  to  com- 
mon seal,  and  the  power  to  make  contracts. 

'  See  Ch.  YI.     Of  Proprietors  of  Common  and  Undivided  Lande, 
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towns,  for  the  purpose  of  maintaining  schools,  will 
promote  the  important  object  of  general  education ; 
and  this  valuable  object  of  legislative  care  seems  to 
require,  in  construing  their  acts,  that  a  liberal  view 
should  be  had  to  the  end  to  be  effected."  ^ 

There  may  be  also  private  corporations  created  with 
powers  sub  modo,  and  for  a  few  specified  purposes  only, 
which,  hence,  are  properly  quasi  corporations.  The 
joint-stock  banks  in  England,  of  modern  creation,  called 
into  existence  by  the  act  of  7  Geo.  IV.,  are  considered 
quasi  corporations,  as  that  act  provides  for  a  continuance 
of  the  partners,  notwithstanding  a  change  of  partners. 
In  this  case  the  partnership  has  the  corporate  attribute 
of  successions^  And  a  mining  joint-stock  company  was 
deemed  a  quasi  corporation,  because  a  suit  for  a  demand 
against  the  company  might,  by  virtue  of  an  act  of  par- 
liament, be  brought  against  the  directors.^    Here  is 

m 

attached  the  corporate  liability  of  being  sued,  without 
the  names  of  each  individual  partner  composing  the 
company.  The  General  Assembly  of  the  Presbyterian 
Church  in  Pennsylvania  is  not  a  quasi  corporation  ; 
because  it  has  not  the  capacity  to  sue  and  be  sued,  as 
an  artificial  person.  A  quasi  corporation  is  also  es- 
tablished by  law,  but  that  assembly  is  not.  Neither 
does  that  assembly  bear  the  same  relation  to  the  cor- 
poration of  the  trustees  to  the  assembly,  as  the  share- 
holders do  to  a  bank  or  joint-stock  company  ;  for  the 
latter  are  an  integral  part  of  the  corporation.     The 

>  See  Bank  of  United  States  v.  Dandridge,  Id  Wheat.  R.  76 ;  School 
Commisaioners  v.  Dean,  2  Stew,  and  Port.  (Ala.)  R,  110;  LexiogtOD  (City 
of  )o.  McQuillan,  9  Dana  (Ken.)  R,  516. 

'  Harrison  v.  Timmins,  4  M.  &  S.  510. 

'  Wordsworth  on  Joint  Stock  Companies,  41,  275. 
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assembly  is  a  segregated  association,  which,  though  it 
is  the  reproductive  organ  of  corporate  succession,  is 
not  itself  a  member  of  the  body.* 

§  6.  Sole  and  Aggregate  Corporations.  Before 
proceeding  to  treat  of  private  aggregate  corporations, 
it  is  proper  to  mention  another  general  division  of  cor- 
porations, which  has  relation  to  the  number  of  persons 
of  which  the  corporation  is  composed  ;  and  that  is,  sole 
and  aggregate. 

A  sole  corporation,  as  its  name  implies,  consists  only 
of  one  person,  to  whom  and  his  successors  belongs 
that  legal  perpetuity,  the  enjoyment  of  which  is  denied 
to  all  natural  persons.^  Corporations  of  this  kind  were 
not  known  to  the  civil  law,  the  maxim  of  the  Roman 
lawyers  being  "  tres  faciunt  collegium.'^  Yet,  even 
among  the  Romans,  if  a  corporation  originally  consist- 
ing of  three  persons  was  reduced  to  one,  {si  universitas 
ad  unum  reditu)  it  could  still  subsist  as  a  corporation, 
"  et  stet  nomen  universitatis.''  ^  The  King  of  England 
is  an  example  of  a  sole  corporation,  and  so  also,  it  is 
considered,  are  the  bishops  and  vicars  in  that  country. 
Thus,  the  parish  minister  of  a  church,  in  England,  is 
said  to  be  seized,  during  his  incumbency,  of  the  free- 
hold of  the  land,  with  which  his  church  is  endowed,  as 
persona  ecclesia  ;  and  he  is  deemed  capable,  as  a  sole 
corporation,  of  transmitting  the  land  to  his  successors.^ 

'  Commonwealth  v.  Green,  4  >^'hart.  (PeoD.)  R.  531. 

*  1  Black.  Comm.  469. 

*  Ibid. 

*  Baron  Gilbert,  in  his  treatise  on  Tenures,  says  that  anciently  abbots  and 
prelates  were  supposed  to  be  married  to  the  church,  inasmuch  as  the  right 
of  property  was  Tested  in  the  church,  and  the  possession  in  the  abbot  or 
bishop,     cm.  Ten.  110. 
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Fitzherbert  and  Brook  both  say,  upon  the  authority  of 
the  Year  Books,  (11  Hen.  4,)  that  if  a  grant  be  made 
to  the  church  of  such  a  place,  it  shall  be  a  fee  in  the 
parson  and  his  successors} 

It  is  stated  by  Kyd,  that,  in  England,  there  are  two 
kinds  of  sole  corporations  :  the  one  when  the  person 
has  the  corporate  capacity  for  his  own  benefit  ;  the 
other  when  he  acts  only  for  the  benefit  of  others  as 
trustee.  Of  the  former  kind  are,  the  king,  a  bishop,  a 
parson,  &c.  Of  the  other,  says  he,  the  most  familiar 
is  the  chamberlain  of  the  city  of  London,  who  may  take 
a  recognizance  to  himself  and  his  successors,  in  trust 
for  the  orphans.* 

Sole  corporations,  it  is  believed,  are  not  common  in 
the  United  States.  In  those  States,  however,  where  the 
religious  establishment  of  the  Church  of  England  was 
adopted,  when  they  were  colonies,  together  with  the 
common  law  on  that  subject,  the  minister  of  the  parish 
was  seized  of  the  freehold,  as  persona  ecclesia,  in  the 
same  manner  as  in  England  ;  and  the  right  of  his  suc- 
cessors to  the  fi*eehold,  being  thus  established,  was  not 
destroyed  by  the  abolition  of  the  regal  government, 
nor  can  it  be  divested  even  by  an  act  of  the  State  legis- 
lature. This  was  held  by  Mr.  J.  Story,  in  giving  the 
opinion  of  the  Supreme  Court  of  the  United  States,  in 
the  case  just  referred  to  in  the  note  below.  In  Mas- 
sachusetts it  has  been  held,  that  a  minister  seized  of 
parsonage  lands,  in  the  right  of  the  parish,  is  a  sole 


*  Fiiz.  Feoffl.  pi.  42;  Bro.  Estate,  pi.  49;  cited  by  Mr.  J.  Story,  in  Town 
of  Pawlet  V,  Clark,  dtc,  9  Cranch  (U.  S.)  R.  328. 

*  1  Kyd,  29  to  32.  Cro.  Eiiz.  464.  For  distinction  between  one  wbo 
has  a  corporate  capacity  for  his  own  benefit,  and  when  be  acta  in  trust  for 
another,  see  Jansen  «.  Ostrander,  1  Cow.  (N.  Y.)  R.  670. 
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corporation  for  this  purpose,  and  holds  the  same  to 
himself  and  his  successors.^ 

"  We  are  not  aware,"  says  the  learned  Chief  Justice 
of  Massachusetts,  "  that  there  is  any  instance  of  a  sole 
corporation  in  this  Commonwealth,  except  that  of  a 
person,  who  may  be  seized  of  parsonage  lands,  to  hold 
to  him  and  his  successors  in  the  same  office,  in  right  of 
his  parish."  He  adds  :  "  There  are  some  instances  in 
which  certain  public  officers  are  empowered  by  statute 
to  maintain  actions  as  successors,  such  as  judges  of 
probate,  county  and  town  treasurers  ;  but  it  is  only 
where  it  is  expressly  provided  by  statute."  ^  A  super- 
visor of  a  town  in  the  State  of  New  York  is  a  quasi 
sole  corporation,  and  his  successor  in  office,  who  has 
taken  a  collector's  bond,  may  sue  upon  it  in  his  own 
name.^ 

There  are  very  few  points  of  corporation  law  appli 
cable  to  sole  corporations.     They  cannot,  at  least  as  a 
general  rule,  take  personal  property  in  succession  ;  and 
their  corporate  capacity  of  taking  property  is  confined 
altogether  to  real  estate.* 

The  grant  of  corporate  powers  to  one  person,  and 
his  associates,  does  not  require  of  such  person  that  he 
should  take  associates,  before  the  act  can  take  efiect, 
or  corporate  powers  be  exercised  ;  but  virtually  confers 
on  him  alone  the  right  to  exercise  all  the  corporate 
powers  thereby  granted.'    It  cannot  properly,  however, 


^  Brunswick  o.  DaDDing,  7  Mass.  R.  447 ;  Weston  v.  Hunt,  2  Mass.  R. 
501. 

■  OTerseers,  &c.  v.  Sears,  22  Pick.  (Mass.)  R.  125. 

*  Jackson  v,  Ostrander,  1  Cowen,  (N.  Y.)  670.  ^ 

*  Terret  et  al.  v.  Taylor  et  al.  9  Cranch  (U.  S.)  R.  43. 

*  Penobscot  B.  Corporation  v.  Lamson,  4  Shep.  (Me.)  R.  224. 
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be  said  that  one  person,  in  such  case,  is  created  a  sole 
corporation,  because,  if  so,  he  could  not  of  himself 
make  it  aggregate.  The  act  imder  which  he  derives 
his  authority  to  act  alone,  has  in  view  an  aggregate 
corporation,  for  it  expressly  provides  for  associates. 

An  aggregate  corporation,  as  its  name  will  readily 
suggest,  consists  of  several  persons,  who  are  united  in 
one  society,  which  is  continued  by  a  succession  of 
members.  Of  this  kind  are  the  mayor  and  commonalty 
of  a  city,  the  heads  and  fellows  of  a  college,  the  mem* 
bers  of  trading  companies,  &c.^ 

—   -  1 1  ij  —    -  ■ — ■ -^.^»^ 

>  1  Kyd,  76 ;  2  Kent,  Comm.  221. 
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CHAPTER  I. 


MBAinNO,  SETESAL  KINDS,  AND  EDSTOKT  OF  PBIVAIE  CORPOKATIONB. 

§  1.  According  to  the  several  definitions  we  have  in  our 
introduction  ofiered  of  a  corporation,  it  means  an  intellectual 
body,  composed  of  individuals,  and  created  by  law;  a  body 
which  is  united  under  a  common  name,  and  the  members  of 
which  are  so  capable  of  succeeding  each  other,  that  the  body 
(like  a  river)  continues  always  the  same,  notwithstanding  the 
change  of  the  parts  that  compose  it.  Within  this  definition, 
we  have  se^i,  are  included  privaie^  as  well  as  public  corpora- 
ations.  The  latter  have  been  already  explained  in  our  intix>- 
daction ;  and  it  has  been  shown  therein,  to  what  extent  private 
corporations  may  be  deemed  '^ persons;"  and  also  that  there 
may  be  private,  as  well  as  public,  qimsi  corporations. 

The  main  distinction  between  public  and  private  corpora- 
tions  is,  that  over  the  former,  the  legislature,  as  the  trustee  or 
guardian  of  the  public  interests,  has  the  exclusive  and  unre- 
strained control ;  and  acting  as  such,  as  it  may  create,  so  it 
may  modify  or  destroy  as  public  exigency  requires  or  recom- 
mends, or  the  public  interest  will  be  best  subserved.  Private 
corporatioiis,  on  the  oth^  hand,  are  created  by  an  act  of  the 
legislature  which  is  regarded  as  a  oontrad^  and  one  which|  so 
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long  as  the  body  corporate  faithfully  observes,  the  legislature 
is  constitutionally  restrained  from   impairing,  by  annexing 
new  terms  and  conditions  onerous  in  their  operation,  or  incon- 
sistent with  the  liberal  and  rational  construction  of  the  grant.' 
Thus  It  has  been  expressly  held,  that  the  legislature  has  no 
power  to  direct  that  any  portion  of  the  debts  due  a  bank  shall 
be  received  in  anything  but  gold  or  silver,  as  it  impairs  the 
contract  created  by  the  act  of  incorporation.'    Private  corpor- 
ations are  indisputably  the  creatures  of  public  policy,  and  in 
the  popidar  meaning  of  the  term,  may  be  called  public ;  but  yet 
if  the  whole  interest  does  not  belong  to  the  govenmient  (as  if 
the  corporation  is  created  for  the  administration  of  civil  or 
municipal  power,)  the  corporation  is  private.     A  bank^  for  in- 
stance, may  be  created  by  the  government  for  its  own  uses; 
but,  if  the  stock  is  owned  by  private  persons,  it  is  a  private 
corporation,  although  it  is  erected  by  the  sanction  of  public 
authority,  and  its  objects  and  operations  partake  of  a  public 
nfiiture.'     "Generally  speaking,"  says  the  court  in  the  case  of 
Bonaparte    and    Camden,   &c.'  Railroad    Company,    "pub- 
lic corporations  are  towns,  cities,  counties,  parishes,  existing  for 
public  purposes ;  private  corporations  are  for  banks,  insurance, 
roads,  canals,  bridges,  &c.,  where  the  stock  is  owned  by  individ- 
uals, but  their  use  may  be  public,"  *    In  all  the  laist  named,  and 
other  like  corporations,  the  acts  done  by  them  are  done  with  a 
view  to  their  own  interest,  and  if  thereby  they  incidentally  pro- 
mote that  of  the  public,  it  cannot  reasonably  be  supposed  they 
do  it  from  any  spirit  of  liberality  they  have  beyond  that  of 
their  fellow  citizens.     Both  the  property  and  the  sole  object  of 


*  Dartmouth  College  v.  Woodward,  4  Wheat.  (U.  S.)  R.  636.  The  legis- 
lature has  absolute  control  over  municipal  corporations  to  create,  modify,  or 
to  destroy  them  at  pleasure.  The  People  v.  Wren,  4  Scam.  (III.)  R.  273. 
Bat  not  over  corporations  created  for  private  advantage  and  emolument. 
Bailey  v.  Mayor,  &c.  of  N.  York,  3  Hill,  (N.  Y.)  R.  531.  State  of  Ohio  o. 
Library  Co.  11  Ohio  R.  96.    Marietta  v.  Fearing,  4  Ohio  R.  427. 

'  Bush  V.  Shipman,  4  Scam.  (III.)  R.  190 ;  and  see  M'Kin  t;.  Odon,  3 
Bland  (Md.)  Ch.  R.  417. 

"  Bank  of  U.  S.  v.  Planters  Bank  of  Georgia,  9  Wheat.  (U.  S.)  R.  907. 

^  Bonaparte  «.  Camden  &  Amboy  Railroad  Co.  1  Bald«(Cir.  Co.)  R.222. 
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every  such  corporation  are  assentially  private,  and  from  them 
the  individuals  composing  the  company  corporate,  are  to  de- 
derive  profit.* 

Nor  does  it  make  any  difference  that  the  State  has  an  interest 
as  one  of  the  corporators,  for  it  does  not  by  such  participation 
identify  itself  with  the  corporation.  Says  C.  J.  Marshall, 
"  Tlie  Planters  Bank  of  Georgia  is  not  the  State  of  Georgia, 
although  the  state  holds  an  interest  in  it."  And  says  he,  "it 
is  a  sound  principle  of  law,  that  when  a  government  becomes 
a  partner  in  a  trading  company,  it  divests  itself,  so  far  as  con- 
cerns the  transactions  of  that  company,  of  its  sovereign  char- 
acter, and  takes  that  of  a  private  citizen."  *  A  turnpike  com- 
pany, in  which  the  State  holds  stock,  has  been  deemed  by  the 
court  in  Pennsylvania  not  to  be  such  a  public  corporation  as 
is  exempt  from  the  operation  of  a  legislative  act  giving  juris- 
diction to  the  courts,  upon  the  application  of  a  creditor,  to 
sequester  the  profits  and  tolls  of  the  corporation,  for  the  pay- 
ment of  its  debts.'  And  although  a  State  cannot  be  sued,  yet 
if  it  becomes  interested  as  a  stockholder  in  a  corporation,  such 
interest  will  not  protect  the  corporation  against  a  suit  and  all 
its  incidents.*  In  the  case  of  the  State  Bank  of  South  Carolina 
V.  Gibbs,*  the  State  owned  not  only  a  portion,  but  the  whole  of 
the  interests  in  the  bank,  and  the  court  considered,  notwith- 
standing, that  the  case  was  not  distinguishable  from  that  of 
the  Planters  Bank  of  Georgia,  and  that  it  might  with  truth 
be  said,  that  "The  Bank  of  South  Carolina  is  not  the  State 
of  South  Carolina,"  that  the  State  did  not  transfer  any  portion 
of  its  sovereignty  to  that  corporation,  and  did  not  communicate 
to  it  any  of  its  privileges  or  prerogatives,  but  placed  it  upon 
the  same  level  as  other  corporate  bodies ;  and  the  same  princi- 
ple by  which  the  case  of  the  Planters  Bank  of  Georgia  was 


'  Ten  Eyck  v.  Delaware  and  Raritan  Canal  Co.,  3  Harr.  (N.  J.)  R.  200. 
'  Case  of  Planters  Bank  of  Georgia,  sup, 
'  Turnpike  Co.  v.  Wallace,  8  Watts  (Penn.)  R.  316. 
«  Seymour  v.  Turnpike  Co.  10  Ohio  R.  476. 
*  State  Bank  of  S.  Carolina  v.  Gibbs,  3  McCord.  (S.  C.)  R.  377. 
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governed,  was  applicable.*  The  "  Bank  of  the  State  of  Ala- 
bama "  is  a  mere  private  corporation,  and  is  invested  with 
none  of  the  incidents  of  sovereignty,  and  is  therefore,  as  a 
plaintiff  in  a  suit,  liable  to  be  barred  by  the  statute  of  limita- 
tions.* The  Federal  Government  may  in  like  manner  be  a 
stockholder  in  a  bank,  without  identifying  itself  with  the 
corporation ;  and  though  the  United  States  is  a  stockholder  in 
the  Bank  of  the  United  States,  and  is  so  far  a  party,  in  all 
suits  to  which  the  bank  is  a  party,  the  doctrine  of  nullum 
tempus  occiirrit  regi  does  not  apply,  to  exempt  the  bank  from 
the  operation  of  the  statute  of  limitations.' 

Public  and  municipal  corporations,  may  stand  in  respect  to 
grants  made  to  them  by  the  State,  on  the  same  footing  as 
would  any  individual  or  private  corporation,  upon  whom  Uke 
special  franchise  may  have  been  conferred.  In  Bailey  ». 
Mayor,  &c.  of  New  York,*  the  defendants  were  sued  for 
injuries  done  by  the  city  water  commissioners  in  raising  a  dam 
upon  the  Croton  river,  and  one  of  the  grounds  against  the 
action  was,  that  admitting  the  commissioners  to  be  the  agents 

'  This  case  decided,  that  a  debt  due  to  the  Bank  in  question,  was  not  a 
debt  due  to  the  public,  and  could  claim  no  priority  on  that  ground.  In  State 
Bank  of  N.  Carolina  v.  Clark,  &c.,  1  Hawks  (N.  C.)R.  36,the  books  of  the 
bank  were  held  inadmissible  to  show  that  the  defendants  had  overdrawQi 
because  the  bank  is  only  a  private  corporation.  (Per.  Taylor  Cb.  J.  in  de- 
livering opinion  of  the  court.)'  It  does  not  appear  by  the  report  of  the  case 
whether  the  bank  owned  the  whole  of  the  stock  or  not,  nor  what  portion 
of  it,  nor  what  control  it  had  over  the  institution.  According  to  the  decis- 
ion in  the  case  of  the  Bank  of  South  Carolina  v.  Gibbs,  the  State  Bank  of 
Arkansas  is  a  private  corporation.  There  are  in  the  act  creating  it,  no 
express  words  incorporating  any  particular  persons,  but  the  fund  is  placed 
under  a  given  number  of  directory  to  be  elected  by  the  legislature,  with 
the  usual  banking  powers  conferred  upon  them ;  and  powers  were  conferred 
also  which  could  not  exist,  unless  the  persons  who  were  to  compose  the  di* 
rectory,  were  by  implication  incorporated.  Mahoney  o.  Bank  of  Arkansas, 
4  Ark.  R.  620. 

'  Bank  of  the  State  of  Alabama  v.  Gibson's  Ad'mrs,  6  Alab.  R.  (New 
Series)  814. 
*  Bank  of  U.  States  v.  McEensie,  2  Brockenb.  (Cir.  Co.)  R.  393. 
« Bailey  v.  Mayor,  &c.  of  New  York,  3  Hill  (N.  Y.)  R.  531. 
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of  the  defendants,  they  were  not  liable,  inasmuch  as  they 
were  acting  solely  for  the  State  in  prosecuting  the  work  of 
supplying  the  city  with  water.  But  this  view,  the  court  pro- 
nounced, could  not  be  maintained.  The  powers  conferred  by 
the  several  acts  of  the  legislature  authorizing  the  execution  of 
the  work,  were  not  strictly  and  legally  speaking,  conferred  for 
the  public  benefit,  and  the  grant  was  a  special  private  fran- 
chise, made  as  well  for  the  private  advantage  of  the  city,  as 
for  the  pubUc  good.  In  its  sovereign  character  the  State  owned 
no  part  of  the  work,  and  had  no  interest  in  it.  The  case  was 
different  from  the  case  of  powers  granted  exclusively  for  pub- 
lic purposes  to  counties,  cities  and  towns,  where  the  corpora- 
tions have  no  private  estate  or  interest  in  the  grant.  If  the 
powers  conferred  be  granted  for  public  purposes  exclusively, 
they  belong  to  the  corporate  body,  in  its  public  and  municipal 
character ;  but  if  for  purposes  of  private  advantage  and  emol- 
ument, though  the  public  may  derive  a  common  benefit  there- 
from, the  corporation,  qtcoad  /loc,  is  to  be  regarded  as  a  private 
company.^ 

A  Aaspiial  founded  by  a  private  benefaction,  is,  in  point  of 
law,  a  private  corporation,  though  dedicated  by  its  charter  to 
public  charity.  And  a  college,  foimded  and  endowed  in  th^ 
same  manner,  though  for  the  general  promotion  of  learning,  is 
private.'  A  college,  merely  because  it  receives  a  charter  from 
the  government,  if  founded  by  private  benefactors,  it  has  been 
held,  is  not  thereby  constituted  a  public  corporation,  controllable 
by  the  government ;  nor  does  it  make  any  difference,  that  the 
funds  have  been  generally  derived  jQrom  the  bounty  of  the 
government  itself.' 


'  It  is,  as  was  obserred  by  Nelson,  Ch.  J.,  upon  the  like  distinction,  that 
mnnicipal  corporations,  in  their  private  character,  as  owners  and  occupiers 
of  bouses  and  lands,  are  regarded  in  the  same  light,  and  dealt  with  accord- 
ingly.    See  Moodalay  v.  East  India  Company,  Brown,  Ch.  R.  469. 

•  Dartmouth  College  v.  Woodward,  4  Wheat.  668.  The  case  of  St. 
Mary's  Church.  7  S.  &  Rawle,  (Penn.)  R.  559.    2  Kent,  Comm.  222. 

*  Allen  V.  M'Keen,  1  Sum.  (Cir.  Co.)  R.  276. 
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The  trustees  of  the  University  of  Alabama  were  held  to  be  a 
public  corporation,  because  the  State  had  the  whole  interest  in 
the  institution,  without  being  under  any  obligation  of  contract 
with  any  one.* 

A  private  corporation  is  also  distinguishable  from  a  mimi-  • 
cipal  corporate  body,  by  having  a  corporate*  fund  from  which 
a  judgment  can  be  satisfied  ;  and  by  the  irresponsibility  of  the 
members  for  the  corporate  debts  beyond  the  amount  of  their 
interest  in  the  fund  ;  for  towns,  &c.  being  established  only  for 
political  and  civil  purposes,  each  member  of  the  same  is  liable 
in  his  person  and  private  estate  to  the  execution.* 

^  3.  Private  corporations  are  of  several  kinds,  and  are  known 
by  certain  appellations,  according  to  the  objects  for  which  they 
are  created.     The  first  division  is  into  ecclesiastical  and  fay. 

Ecclesiastical  corporations  are  such  as  are  composed  of 
members  who  take  a  lively  interest  in  the  advancement  of  reli- 
gion, and  who  iare  associated  and  incorporated  for  that  object. 
They  may  be  either  sole,  as  a  bishop  or  parson,  or  aggregate, 
as  in  former  times  were  the  abbot  and  monks.'  Before  the 
reformation  and  the  dissolution  of  monasteries,  ecclesiastical 
corporations  were  of  three  kinds.  The  first  consisted  of  those 
who  were  called  the  secular  clergy,  that  is,  a  clergy  composed 
of  persons  having  commimion  with  the  world,  like  the  modem 
clergy  of  England  and  the  clergy  of  the  United  States.  The 
second  were  composed  of  monks,  who  were  boimd  by  a  solemn 
vow  entirely  to  renomice  all  intercourse  with  the  world,  and 
to  spend  their  days  in  common  together,  under  the  direction  of 
superiors,  and  according  to  regulations  prescribed  by  the 
founder.     The  third  were  religious  communities,  the  members 

*  Trustees,  &c.  r.  Winston,  5  Stew.  &  Port.  (Ala.)  R.  17. 
'  Merchants  Bank  v.  Cook,  4  Pick.  (Mass.)  R.  414. 

*  Terrett  v.  Taylor,  9  Cranch,  43.  The  first  sort  of  corporations,  says 
Aylifie,  in  his  Treatise  on  the  Civil  Law,  has  a  respect  unto  such  persons, 
whose  principal  business  regards  religion,  as  chapters  of  cathedral,  or  col- 
legiate churches,  monasteries,  and  the  like;  and  these  are  styled  ecdesiasti' 
col  corporations.    Aylifie,  Civil  Law,  196. 
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of  which,  without  any  vow  to  relinquish  intercourse  with  the 
laityf  hved  together  in  common,  in  order  to  serve  the  interests 
and  objects  of  the  church ;  and  such  were  those,  who,  under 
the  authority  of  the  bishop,  were  employed  as  religious  mis- 
sionaries/ 

The  church  of  England,  in  its  aggregate  description,  is  not  \ 
by  the  common  law  a  corporation,  and  cannot  receive  a  do- 
nation eo  nomine;  but  a  grant  to  a  church  of  a  particular 
place,  vests  the  fee  in  the  parson  and  his  successors,  by  the 
conunon  law.*  The  ecclesiastical  establishment  of  England 
was  adopted  by  the  colony  of  Virginia,  together  with  the  com- 
mon law  in  respect  to  it,  so  far  as  applicable  to  the  circum- 
stances of  the  Colony ;  and  the  statute  of  Virginia  of  1776,  con- 
firming  to  the  church  its  right  to  lands,  was  not  inconsistent 
with  the  constitution  or  bill  of  rights  of  Virginia.  Ecclesi- 
astical corporations  of  all  denominations  have  been  created,  to 
a  greater  or  less  extent,  since  the  revolution,  in  almost  every 
State  of  the  Union.  They  are  commonly  called,  in  the  United 
States,  religious  corporations ;  and  that  description  is  given  to 
them  in  the  act  of  the  State  of  New  York,  providing  generally 
for  the  incorporation  of  religious  societies,  in  an  easy  and 
popular  manner,  and  for  the  purpose  of  managing,  with  more 
facility  and  advantage,  the  temporalities  belonging  to  the 
church  or  congregation.* 

In  this  country,  it  is  not  only  obvious,  but  it  has  been  so 
expressly  held,  that  no  ecclesiastical  body  has  any  temporal 
power  to  enforce  its  decisions  and  ordinances.  Its  jurisdiction 
is  only  advisory,  or  over  the  conscience  of  those  who  have 
voluntarily  subjected  themselves  to  a  spiritual  sway.  Where  " 
a  civil  right  depends  upon  an  ecclesiastical  matter,  it  is  the 
civil  tribunal,  and  not  the  ecclesiastical,  which  is  to  decide. 
Therefore,  where,  as  well  from  the  testimony,  as  from  the 
terms  of  a  charter  incorporating  a  church,  it  is  apparent  that 
it  was  in  full  connexion  with  a  synodical  body,  and  not  inde- 


•  2  Domat,  Civil  Law,  452. 

'  Fawlet  V.  Clark,  9  Cranch,  (U.  S.)  R.  294. 

'  2  Kent,  Comm.  221,  222. 
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pendent  of  it,  as  a  congregation,  if  a  portion  of  it  secede,  the 
test,  however  small  in  number,  secure  their  corporate  existence, 
and  are  entitled  to  all  the  privileges  and  property  of  the  cor- 
poration.* 

Lay  corporations  are  divided  into  eleemosynary  and  civU. 

Eleemosynary  corporations  are  such  as  are  instituted  upon 
a  principle  of  charity  ;  their  object  being  the  perpetual  distri- 
bution of  the  boimty  of  the  founder  of  them,  to  such  persons 
as  he  has  directed.  Of  this  kind  are  hospitals  for  the  relief  of 
the  impotent,  indigent,  and  sick,  or  deaf  and  dumb.'  And  of 
this  kind,  also,  are  all  colleges  and  academies  which  are 
founded  where  assistance  is  given  to  the  members  thereof,  in 
order  to  enable  them  to  prosecute  their  studies,  or  devotion, 
with  ease  and  assiduity.  The  reason  why  the  institutions  of 
Oxford  and  Cambridge  are  not  considered  as  eleemosynary  is, 
that  the  stipends  which  are  annexed  to  particular  magistrates 
and  professors,  are  pro  opera  et  labore,  and  are  not  merely 
charitable  donations,  since  every  stipend  is  preceded  by  service 
and  duty.'  Darmouth  College,  in  New  Hampshire,  on  the 
other  hand,  is  an  eleemosynary  corporation,  because  it  was 
founded  by  private  benefactors  for  the  distribution  of  private 
contributions.*  And  the  corporation  of  Dartmouth  College 
would  not  be  an  ecclesiastical  corporation,  even  if  it  was  com- 


•  *  Per  Johnston,  Ch.  in  Harmon  v.  Dreher,  i  Speer's  (S.  C.)  Eq.  R,  87. 
See  also  Eeyser  v.  Staniafer,  6  Ohio  R.  363.  The  legal  tribdnals  of  the 
state  have  do  jurisdiction  over  the  church,  or  the  members  thereof,  as  such ; 
and  the  ecclesiastical  judicatories  are  not  authorized  to  Interfere  with  the 
temporal  ties  of  a  religious  society  incorporated.  Per  Ch.  Walworth,  in 
Baptist  Church  v.  Hartford,  3  Paige's  (N.  Y.)  Ch.  R.  296.  Where  there  is 
a  truttf  however,  a  court  of  equity  is  bound  to  see  it  executed  according  to 
the  intention  of  the  original  founders  of  the  charity.  Attorney  General  e. 
Pearson,  3  Meriv.  Ch.  R.  264 ;  and  see  post  Ch.  on  Power  of  Corporationt 
10  take  and  hold  property. 

'  1  Kyd,  26 ;  American  Asylum  at.Hartford  o.  Phosnix  Bank,  4  Conn.  R. 
272. 

'1  Black.  Comm.  472. 

*  Dartmouth  College  v.  Woodward,  4  Wheat.  681. 
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posed  entirely  of  ecclesiastical  persons,  because  the  object  of  it 
is  not  entirely  ecclesiastical.^ 

Cinil  corporations  include  not  only  those  which  are  public, 
as  cities  and  towns,  but  private  corporations  created  for  an 
infinite  yariety  of  temporal  purposes.    They  comprehend  insti- 
tuti<»is  of  learning,  and  it  has  been  long  established  that  the 
universities  of  Oxford  and  Cambridge,  in  England,  notwith- 
standing their  subjection  to  the  influence  of  the  church,  are 
civil  corporations ;  though  anciently  they  were  deemed  ecclesi- 
astical.'    But  the  most  numerous,  and,  in  a  secular  and  com* 
mercial  point  of  view,  the  most  important,  class  of  private 
civil  corporations,  and  which  are  commonly  called  '^  com- 
panies," consists,  at  the  present  day,  of  banking,  insurance, 
manufacturing  and  extensive  trading  corporations ;  and  like- 
wise, of  turnpike,  bridge,  canal  and  railroad  corporations,  and 
others  established  for  the  encouragement  and  promotion  of 
individual  adventure.'    Corporations  of  this  class,  by  a  com- 
bination of  capital  and  skilfully  directed  labor,  have  wonder- 
fully contributed  to  the  commercial  prosperity  of  our  country, 
and  at  no  former  period  were  they  ever  more  rapidly  increasing 
numerically  than  at  the  present.    It  is  deemed  proper,  there- 
fore, to  omsider  them  with  some  attention,  as  distinguished 
from  commcm  partnership  associations  and  simple  joint-stock 
c<Mnpanie8,  and  in  connection  with  the  restricted  and  limited 
powers  with  which  they  are  often  created  and  are  to  be  gov- 
erned.    A  trading  association  may  be  but  a  mere  partnership ; 
or  it  may  have  corporate  powers  to  a  small  extent,  and  sub 
modo;  or  it  may  be  invested  with  corporate  functions  to  a  con- 
siderable and  yet  limited  extent ;  or  it  may  exist  with  all  the 
incidental  functions  and  peculiar  privileges  which  a  grant  of 
unconditional  corporate  power  confers. 


*  DRrtmootb  College  v.  Woodward,  4  Wbeaton ;  and  4  Black.  Comm.  471. 

*  1  Black.  Comm.  471. 

'  The  second  sort  of  communities,  says  Ayliffe,  in  his  Civil  Law,  extends 
itself  to  those  persons  who  have  to  do  with  temporal  affairs  only,  as  the 
colleges,  and  the  corporations  of  merchants,  tradesmen  and  artificers,  usually 
called  *'  companies."    These  he  calls  teadat. 
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There  is  an  obvious  and  striking  difference  between  a  com- 
pany established  for  private  hazard  and  profit  by  an  act  or 
charter  of  incorporation,  and  an  ordinary  copartnership.  The 
latter  is  simply  a  voluntary  contract/  or  the  result  of  such 
a  contract,'  whereby  two  or  more  persons  agree  to  combine 
their  property  or  labor,  or  both,  for  the  purpose  of  a  common 
undertaking  and  the  acquisition  of  a  common  profit ;  and  the 
gain  or  loss  is  to  be  proportionally  shared  between  them.  But 
this  definition  greatly  falls  short  of  a  company  estabUshed  as 
a  body  corporate,  which,  though  originating  in  a  voluntary 
contract,  is  the  result  not  only  of  that,  but  of  its  confirmation 
by  special  legislative  authority.  This  confirmation  is  indis- 
pensable to  enable  the  parties  to  the  compact  to  sue  and  be 
sued,  as  a  company,  by  a  general  name,  to  act  by  a  common 
seal,  and  to  transmit  their  property  in  succession.  One,  if  not 
the  principal  and  main,  inducement,  in  procuring  an  act  of  in- 
corporation, is  to  limit  the  risk  of  the  partners,  and  to  render 
definite  the  extent  of  their  hazard ;  for  it  is  a  perfectly  well 
settled  rule  of  law,  that  each  member  of  a  common  partnership, 
whether  active,  nominal,  or  dormant,  is  the  accredited  agent 
of  the  others,  and,  as  such,  has  authority  to  bind  them,  to  the 
extent  of  their  private  property,  by  any  simple  contract  he 
may  make,  either  respecting  the  goods  or  business  of  the  con- 
cern, or  by  negotiable  instruments  in  its  behalf,  to  any  person 
dealing  bona  fide.'  This  personal  responsibility  of  stockhold- 
ers is  inconsistent  with  a  perfect  body  corporate.*    Therefore, 


'  Gow  on  Part. 

'  Smith  OD  Mercantile  Law. 

*  See  the  abo^e  authorities,  and  Hess  v.  Werts,  1  S.  &  Rawle  (Penn.) 
R.  350. 

^  As  per  Tilghman,  C.  J.,  in  Myers  v.  Irwin,  2  S.  &  Rawle  (Penn.)  R. 
731.  One  of  the  greatest  distinctions,  in  contemplation  of  law,  between 
partnership  and  corporate  companies,  is  that,  in  the  first,  the  law  looks  to 
the  individuals  of  whom  the  partnership  is  composed,  and  knows  the  part- 
nership no  otherwise  than  as  being  such  a  number  of  individuals ;  while 
in  the  second,  it  sees  only  the  creature  of  the  charter,  the  body  corporate, 
and  knows  not  the  individuals.  George's  View  of  the  existing  (English) 
Law,  29. 
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wheie  an  execution  hssued  against  a  corporation  by  the  name 
of  the  "  President,  Directors  and  Company,"  with  special  in- 
struction to  the  officer  to  take  their  bodies,  for  want  of  estate, 
no  authority  was  commimicated  to  him  thus  to  do.^ 

With  the  view  of  encouraging  persons  to  an  active  emd  use- 
ful employment  of  their  capital,  a  species  of  partnership  has 
been  introduced,  in  different  parts  of  the  world,  with  a  restricted 
personal  responsibility,  and  which,  on  that  account,  may  be 
called  a  qtum  corporation,  and  therefore  is  entitled  to  attention 
in  treating  of  private  civil  commercial  corporations. 

Though  the  English  law  does  not  admit  of  partnerships  with 
a  restricted/esponsibility,  they  have  been  established  in  differ- 
ent parts  of  the  continent,  and  in  this  country.  In  France, 
by  the  celebrated  ordinance  of  1673,  la  Sociite  en  commandite, 
or  a  limited  partnership,  was  introduced  for  promoting  the 
interests  of  the  mercantile  community  and  the  benefit  of  the 
public,  by  which  one  or  more  persons  were  associated  with  one 
or  more  sleeping  partners,  who  furnished  a  certain  proportion 
of  capital,  and  were  liable  only  to  the  extent  of  the  funds  fur- 
nished.' This  peculiar  kind  of  partnership  has  been  continued 
by  the  new  commercial  code  of  France.'  It  has  been  intro- 
duced into  the  civil  code  of  Louisiana,  under  the  title  of  Part- 
nership in  Cammendam.^  On  acooimt  of  its  tendency  to  invite 
dormant  capital  into  active  and  useftd  employment,  it  has  ob- 
tained a  very  considerable  extent  of  favor  throughout  the  United 


*  Per  Parsons  Ch.  J.  in  Nichols  v.  Thomas,  4  Mass.  R.  232.  See  also 
Man  V.  Chandler,  9  Ihid.  335 ;  Commonwealth  v.  Blue  Hill  Tarn.  Cor., 
5  Ibid.  420 ;  Marcy  v.  Clark,  17  Ibid.  333;  Brewer  v.  Glocester,  14  Ibid. 
216;  Merchants  Bank  v.  Cook,  4  Pick.  (Mass.)  R.  414;  Andrews  v.  Cul- 
knder.  13  Ibid.  484;  Atwater  v.  Woodbridge,  6  Conn.  R.  223;  Adams  v, 
Wiscasset  Bank,  1  Green.  (Me.)  R.  361. 

*  Lord  Loughborough,  in  Cooke  v.  Eyre,  H.  Black.  R.  48,  says,  *'  In  many 
parts  of  Europe,  limited  partnerships  are  admitted,  provided  they  be  entered 
on  a  register ;  bat  the  law  of  England  is  otherwise,  the  rule  being  that,  if 
a  partner  shares  in  advantages,  he  also  shares  in  the  disadvantages." 

'  Repertoire  de  Jurisprudence^par  Merlin^  tit.  Sociitif  art.  2,  Code  de  Com* 
wierce^  b.  1,  tit.  3,  §  1. 

*  Civil  Code  of  Louisiana,  art.  2810. 
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States,  and,  accordingly,  it  has  been  authorized  by  a  legislative 
enactment  in  New  York,  Massachusetts,  Rhode  Island,  Con- 
necticut, Vermont,  New  Jersey,  Pennsylvania,  Maryland,  South 
Carolina,  Georgia,  Alabama,  Florida,  Mississippi,  Indiana  and 
Michigan.  The  provisions  of  the  New  York  act  have  been 
taken,  in  most  of  the  essential  points,  from  the  French  ordi- 
nance and  code  above  named ;  and  the  provision  for  limited 
partnerships  in  the  other  States,  (and  which  were  subsequent 
in  point  of  time  to  that- of  New  York,)  is  essentially  the  same.^ 
It  is  the  first  instance,  says  Kent,  in  the  history  of  the  legisla- 
tion of  New  York,  that  the  statute  law  of  any  other  country 
than  Great  Britain,  has  been  closely  imitated  and  adopted." 

In  France,  the  contribution  of  a  shareholder  in  a  limited 
partnership,  or  commandite  association,  may  consist  of  secrets 
of  arts  and  manufactures,  but  their  adoption  must  not  in  any 
way  be  accompanied  by  acts  of  management.  This  prohibi- 
tion does  not,  however,  extend  to  transactions  between  a  share- 
holder acting  in  his  individual  capacity,  on  the  one  part,  and 
the  association  acting  by  its  managing  partners,  on  the  other ; 
and  this,  though  it  is  an  essential  condition  of  this  species 
of  trading  association,  that  the  non-responsible  stockholder 
(commanditaire)  take  no  part  in  the  management  Thus  C, 
a  merchant,  may  be  a  shareholder  in  a  commandite  association, 
of  which  A  and  B  are  the  responsible  managing  partners.  A 
and  B,  acting  for  the  association,  may  buy  from,  or  sell  to,  C, 
without  in  any  way  affecting  the  rights  or  immunities  of  the 
latter,  as  a  non-responsible  shareholder.  Moreover,  as  a  share- 
holder may  sell  goods  to,  and  so  become  the  creditor  of,  the 
commandite  association  to  which  he  belongs,  so,  also,  may  he 
lend  money  thereto.' 

As  an  instrument  for  the  aggregation  of  small  capitals,  and, 
therefore,  rendering  them  immediately  productive,  a  limited 
partnership,  or  commandite  association,  is  highly  efficient. 


^  See  3  Kent's  Com.  5th  ed.  35. 
•  Ibid. 

'  Wordsworth  on  Joint  Stock  Companies,  (Contribntion  Afforded  to,  ai 
in  Appendix.) 
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Those  persons  who  are  indisposed  to  incur  a  liability  to  an 
uncertain  extent  in  an  ordinary  copartnership,  cannot  fail  to 
perceive  the  additional  inducement  to  do  so,  which  the  respon- 
sibility of  the  managing  partners  of  the  commandite  association 
furnishes.  So,  also,  is  the  security  of  the  public  much  greater 
in  the  case  of  a  limited  partnership,  than  in  that  of  private 
traders.  In  the  case  of  a  private  trading  association,  third 
parties  have  no  security  that  there  is  a  single  dollar  of  capital. 
They  have  nothing  but  the  reputation  or  credit  of  the  parties, 
which,  it  is  well  known,  has  been  in  many  cases  unmerited. 
In  the  case  of  limited  partnerships,  the  pubUc  have  all  the 
security  which  a  common  partnership  affords,  in  respect  to  the 
credit  and  reputation  of  the  managing  partners,  with  the  addi- 
tional guaranty  furnished  by  a  statement  of  the  capital  fur- 
nished by  the  shareholders.  Then,  there  is  the  care  which 
individuals  would  naturally  take  previous  to  becoming  share- 
holders, to  satisfy  themselves  of  the  qualifications  of  the  man- 
ag^ig  partners.  Then  again,  there  is  the  security  afforded  by 
the  interest  of  the  managing  partners.^ 

The  statutes  referred  to  of  the  above  mentioned  states,  in 
general,  provide  that  limited  partnerships  may  consist  of  one 
or  more  persons,  who  shall  be  called  general  partners,  and 
who  shall  be,  jointly  and  severally,  liable  as  general  partners ; 
and  of  one  or  more  persons,  who  shall  contribute  to  the  com- 
mon stock  a  specific  sum,  in  actual  cash  payment,  as  capital, 
who  shall  be  called  special  partners,  and  who  shall  not  be 
personally  liable  for  any  of  the  debts  of  the  partnership.  It  is 
commonly  prescribed  that  the  persons,  forming  such  partner- 
ships, shall  severally  subscribe  a  certificate,  containing  the 
names  under  which  the  partnership  is  to  be  conducted,  the 
names  and  residences  both  of  all  the  general  and  special  part- 
ners, distinguishing  who  are  general  and  who  are  special,  the 
amount  of  capital  which  each  special  partner  has  contributed 
to  the  common  stock,  the  general  nature  of  the  business  to  be 


*  Wordsworth  od  Joint  Stock  Companies,  (Contribution  afforded  to,  at 
an  Appendix.) 
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transacted,  &c.  Such  certificate  is  to  be  acknowledged,  and 
registered  in  the  pubUc  records  of  the  town  or  county  in  which 
the  principal  business  of  the  partnership  is  situated,  for  the 
purpose  of  public  inspection  and  notice;  and  notice  of  the 
partnership  must,  moreover,  be  given  in  newspapers.  It  has, 
in  many  cases,  been  the  policy  not  to  extend  these  partnerships 
to  banking  and  insiurance;  and  these  are  specially  excepted 
in  the  acts  of  New  York,  New  Jersey,  Pennsylvania,  Maryland, 
South  Carolina,  Alabama,  Mississippi,  Connecticut,  Vermont 
and  Florida.*  These  partnerships  may  be  said  to  be  qiuisi 
corporations,  on  account  of  the  exemption  of  some  of  the  part^ 
ners  from  personal  responsibiUty,  and  their  being  placed,  in 
this  respect,  upon  a  similar  footing  as  the  members  of  an  ordi- 
nary corporation. 

§  4.  The  invention  of  private  corporations  has  been  attri- 
buted by  Sir  William  Blackstone  to  Numa  Pompilius.*  That 
Numa  adopted  the  poUcy  of  subdividing  the  Roman  and  Sa- 
bine parties  into  different  classes,  according  to  the  trades 
and  the  manual  occupations  of  the  citizens  composing  those 
turbulent  factions,  is  a  fact  very  well  authenticated.'  The 
formation-  of  such  collective  bodies  by  public  authority  may, 
however,  be  traced  to  the  Greeks.'*  It  appears  from  a  passage 
in  the  Pandects,  that  private  corporations  were  borrowed  from 
the  laws  of  Solon,  which  licensed  the  institution  of  private 
companies,  subject  to  the  restriction  of  paying  obedience  to  the 
laws  of  the  state.*  The  Romans,  it  seems,  were  more  jealous 
of  authori;zing  private  combinations  than  were  the  Greeks,  and 
hence,  were  more  formal  in  their  mode  of  creating  them.    They 


'  3  Kent's  Comm.  35. 

'  1  Black.  Comm.  468. 

'  Plutarch's  Life  of  Nama. 

«  See  Ayliffe's  Treatise  on  the  Civil  Law,  p.  197. 

*  Digest,  47,  22,  4,  cited  in  2  Kent,  Comm.  216.  As  the  Romans  were 
great  borrowers  from  the  Greeks  in  literature,  philosophy  and  the  fine  arts, 
•0  were  they  in  jurisprudence,  and,  indeed,  in  e?erytbing,  excepting  the 
art  of  conquering  the  world. 
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denounced,  as  illicit,  every  society  that  had  not  been  constituted 
by  an  express  decree  of  the  senate  or  of  the  emperor.*  And 
there  are  many  laws,  from  the  time  of  the  twelve  tables  down 
to  the  times  of  the  emperors,  which  were  passed  against  all 
illicit  or  unauthorized  corporations.*  The  appellations  given 
by  the  Romans  to  the  companies  of  tradesmen,  religious  socie- 
ties, &c.,  which  they  established,  were  miiversitcUes,  as  consti- 
tuting one  whole  out  of  many  individuals ;  and  collegia,  from 
being  collected  together.  And  here  we  may  perceive  the  origin 
of  the  names  of  the  literary  seminaries,  at  which  youth  are  at 
this  day  sent  to  complete  their  education,  and  to  be  instructed 
in  the  liberal  sciences. 

As  we  have  before  intimated,  the  Romans  were  strict  in  re- 
quiring the  express  consent  of  government  to  authorize  an  as- 
sociation with  the  powers  and  privileges  of  a  corporate  body ; 
and  also  in  dissolving  every  combination  not  thus  constituted. 
It  is  gathered  from  Suetonius,*  that,  in  the  age  of  Augustus, 
certain  corporations  had  become  nurseries  of  faction  and  dis- 
order, and  that  the  emperor  interposed,  as  Julius  Csesar  had 
done  before  him,  and  dissolved  all  but  the  ancient  and  legal 
corporations — cuncta  collegia,  proeier  antiquitus  constiiuta, 
disireuril*  The  corporations  destroyed  by  this  imperial  decree 
were  like  the  trading  combinations  in  England,  that  existed  in 
London  in  the  year  1180,  and  which  are  noticed  by  Maddox 
as  having  been  "  set  up  without  warrant  from  the  King,"  and 
thus  distinguished  from  warranted,  or  lawful  companies.*  A 
singular  instance  of  Roman  jealousy,  in  relation  to  combinations 
of  individuals  not  expressly  sanctioned  by  the  government,  is 
related  by  the  younger  Pliny,*  and  is  thus  mentioned  by  Kent  : 
"  A  destructive  fire  in  Nicomedia  induced  Pliny  to  recommend 
to  the  Emperor  Trajan  the  institution,  for  that  city,  of  a  fire 


*  See  2  Kent,  Comm.  216. 

*  Taylor's  Civil  Law,  667,  570 ;  Ayliflfe,  196. 

*  Ad.  Aag.  32. 

*  Saet.  L  Ccesar,  42,  cited  in  2  Kent,  Comm.  217. 

*  Anderson,  Hist.  Commerce,  and  1  Eyd,  44. 

*  Epist.  B.  10,  Letters  42,  48. 
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company  of  150  men,  {collegium  fabrorum,)  with  an  assurance 
that  none  but  those  of  that  business  should  be  admitted  into  it, 
and  that  the  privileges  granted  them  should  not  be  extended  to 
any  other  purpose.  But  the  Emperor  refused  to  grant  it,  and 
observed  that  societies  of  that  sort  had  greatly  disturbed  the 
peace  of  the  cities ;  and  he  observed,  that  whatever  name  he 
gave  them,  and  for  whatever  purpose  they  might  be  instituted, 
they  would  not  fail  to  be  mischievous."  * 

It  is  evident  that  the  capacities  and  incapacities  of  corpora* 
tions,  under  our  law,  bear  a  strong  resemblance  to  those  under 
the  Civil  Law;  and  that  the  principles  of  law  applicable  to 
corporations,  under  the  former,  were  borrowed,  if  not  chiefly, 
in  a  great  measure,  from  the  latter.'  It  has  been  considered 
that  the  corporations  of  our  own  time,  which  more  nearly 
resemble  those  of  the  Romans,  are  those  which  have  been 
created  in  different  parts  of  the  United  States  by  charters,  that 
impose  upon  each  member  a  personal  responsibility  for  the 
company  debts,  and,  in  that  respect,  resemble  an  ordinary 
copartnership.* 

Wood,  it  is  true,  on  the  authority  of  the  Digest,  b.  3,  t  4, 
1.  7,  lays  it  down,  that  the  debts  of  the  whole  body  are  not 
chargeable  on  the  particular  persons  composing  it.^  But  that 
rule,  we  apprehend,  only  held  in  case  the  corporation  was 
solvent ;  as  it  is  expressly  laid  doiium  by  Ayliffe,  that  if  a  cor- 
poration be  insolvent,  the  persons  who  constitute  it  are  obliged 
by  the  Civil  Law  to  contribute  their  private  fortunes ;  and  he 
refers  to  the  first  book  of  the  Cocle,  tit.  3.* 

By  the  Roman,  as  well  as  by  the  English  system  of  jurispru- 
dence, the  division  of  corporations  was  into  ecclesiastical  and 
lay,  civil  and  eleemosynary.  The  restraints  imposed  upon 
them  also  bear  a  striking  resemblance  to  the  mortmain  and 
disabling  statutes,  passed  at  an  early  period  in  England,  and 


^  See  2  Kent,  Comm.  217. 

*  Ibid. 

>  PeoDiman  v.  Briggs,  1  Hop.  Ch.(N.  Y.)  R.  300. 

*  Wood's  Civil  Law,  134. 

*  Ayliffe,  200. 
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since  received  in  the  State  of  Pennsylvania,  as  the  law  of  that 
State,  —  by  the  force  of  which,  corporations  are  precluded  from 
purchasing  or  receiving  donations  of  land,  without  a  license, 
and  also  from  alienating,  without  just  causa  They  were  not 
empowered  to  act  otherwise  than  by  attorney ;  the  whole  were 
bound  by  the  act  of  the  majority ;  and  the  modes  of  dissolu- 
tion were  the  same  as  those  now  recognized,  namely,  deaihy 
surrender^  or  forfeiture}  Corporations  for  the  advancement 
of  learning,  however,  (or  what  we  denominate  colleges,)  were 
entirely  unknown  to  the  ancients,  and  are,  says  Kent,  the  fruits 
of  modem  invention.  But,  continues  the  same  author,  in  the 
time  of  the  latter  emperors,  the  professors  in  the  different 
sciences  began  to  be  allowed  regular  salaries  from  the  govern- 
ment, and  to  become  objects  of  public  regulation  and  discipline. 
By  the  close  of  the  third  century,  these  literary  establishments, 
says  he,  began  to  assume  the  appearance  of  pubUc  institu- 
tions ;  *  and  privileges  and  honors  were  bestowed  upon  the 
professors  and  students,  who  were  subjected  to  visitation  and 
inspection,  by  the  civil  and  ecclesiastical  powers.  It  was  not, 
however,  imtil  at  least  the  thirteenth  century,  that  colleges 
and  universities  began  to  confer  degrees^  and  to  attain  the 
authority  and  influence  they  now  enjoy.*  It  is  true,  there 
were  numerous  students  at  Oxford,  and  professors  who  read 
lectures  in  grammar,  rhetoric,  divinity,  astronomy,  philosophy, 
&c. ;  but  still  that  seminary,  like  others,  was  usually  called  a 
school,  and  was  not  furnished  with  the  power  of  granting 
public  distinctions,  like  degrees.  The  university  of  Paris  was 
the  first  which  assumed  the  form  of  our  modem  colleges.*  It 
would  be  unjust  in  us  to  withhold  a  passing  tribute  to  the 
Civil  Law  for  its  merit  in  the  advancement  and  encourage- 
ment of  hterary  and  scientific  seminaries ;  for  to  the  honorable 


'  1  Brown,  Civil  and  Adm.  Law,  142 ;  8  Wood,  last,  of  the  Civil  Law, 
134;  2  Kent,  Comro.  217. 

*  Particularly  the  schools  at  Rome,  ConstaDtinople,  AlexaDdria,  and  Ba- 
rytas.   2  Kent,  Comm.  218.  * 

'  Ibid. 

^BrowD,  Civil  Law,  112. 
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passion  which  universally  prevailed,  after  the  discovery  of  the 
Pandects  at  Amalfi,  for  the  study  of  the  Civil  Law,  is  to  be 
ascribed  the  fact  of  the  resort  of  such  immense  numbers  to 
the  universities,  wherein  it  was  taught,  such  as  Bologna,  Ox- 
ford, &c.  The  objects  of  study  in  these  universities  were 
divided  mto  four  branches ;  divinity,  law,  and  physic  com- 
posed three,  and  the  arts  and  sciences,  cemented  under  one 
head,  formed  a  fourth.* 

The  practice  of  incorporating  persons  composing  particular 
trades,  after  the  manner  of  Solon  and  Numa,  prevailed  at  a 
very  early  period  in  England.  A  charter  is  now  extant  which 
was  conferred  by  Henry  11.  to  the  *'  Weavers'  Company," 
which  granted  to  them  their  guild,  with  all  the  freedom  they 
had  in  his  grandfather's  (Hen.  I.)  days.  A  charter  was  given 
to  "  The  Goldsmiths"  in  1327  ;  and  another  to  "  The  Mer- 
cers" in  1393.  *^  The  Haberdashers  "  were  incorporated  in 
1407  ; ''  The  Fishmongers  "  in  1433  ;  "  The  Vintners"  in 
1437  ;  and  ''  The  Merchant  Taylors  "  in  1466.* 

Among  the  secular  corporations  of  the  Roman  Law  were 
included  companies  composed  of  merchants,  &c.,  which  em- 
barked in  commercial  adventures.'  The  spirit  of  commercial 
enterprise,  which  gave  rise  to  the  establishment,  or  perhaps 
more  properly  to  the  resuscitation  of  independent  towns  and 
cities  in  modem  Europe,  led  also  tlie  way  to  commercial  cor- 
porations of  a  less  political  character,  and  which  principally 
consisted  of  mercantile  and  other  adventurers.  To  such  com- 
panies, which  had  in  view  their  own  private  emolument,  great 
privileges  and  monopolies  were  given,  in  order  to  induce  them 

*  Ibid.  The  power  or  facalty  of  teaching  the  arts  and  sciences  was  be- 
stowed by  the  State  to  the  seminary ;  by  the  seminary  to  the  individual ; 
and  hence  in  process  of  time  these  branches  of  learning  came  to  be  called 
faculties;  and  the  criterion  or  essential  difference  of  an  uniTersity  was  the 
power  and  license  of  teaching  the  four  branches,  the  supposed  compass  of 
university  knowledge ;  and  accordingly,  the  college  of  Dublin  is  properly 
an  university ;  and  so  is  that  of  Glasgow.    Ibid. 

'  1  And.  Hist.  Commerce,  250 ;  Hume,  Hist  of  Eng.  (reign  of  king 
John.) 

*  Ayliffe,  196. 
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to  hazard  a  considerable  portion  of  their  fortunes  in  the  ac- 
complishment of  designs  of  private  emolument,  which  would, 
it  was  supposed,  at  the  same  time,  be  beneficial  to  the  govern- 
ment and  the  nation,  and  which,  without  charters  of  incor- 
poration would  not  have  been  prosecuted.  As  early  as  the 
year  1248,  a  company  of  Burgundians  received  an  act  of  in- 
corporation, in  order  to  induce  them  to  employ  their  capital  for 
the  promotion  of  objects  the  tendency  of  which  was  to  the 
public  benefit.*  This  company  was  afterwards  translated  to* 
England,  and  there  confirmed  by  Edward  I.,  and  received,  in 
the  reign  of  Henry  TI.,  the  name  of  the  "  Merchant  Adven- 
turers."* The  revolutions  which  happened  in  the  Low  coun- 
tries towards  the  end  of  the  sixteenth  century,  and  which  laid 
the  foundation  of  the  Republic  of  Holland,  having  prevented 
the  company  from  continuing  commerce  with  their  ancient 
fireedom,  they  were  compelled  to  turn  it  almost  wholly  to  the 
side  of  Hamburg,  and  the  cities  on  the  German  ocean  ;  from 
which  the  name  was  changed  to  that  of  Hamburg  Company, 
though  the  ancient  title  of  Merchant  Adventurers  is  retained 
in  all  their  writings.'  The  Russian  Cbmpany  was  first  pro- 
jected towards  the  end  of  the  reign  of  Edward  VI.,  and  exe- 
cuted in  the  first  and  second  years  of  Philip  and  Mary  ;  but 
had  not  its  perfection  till  its  charter  was  confirmed  by  act  of 
parliament  under  Queen  Elizabeth  in  1666.  The  charter  of 
the  Eastland  Company,  incorporated  by  Queen  Elizabeth,  is 
dated  in  the  year  1579.  The  Turkey,  or  Levant  Company, 
had  its  rise  imder  the  same  queen  in  1581  ;  and  so  did  the 
celebrated  East  India  Company  in  1600.  The  charter  of  the 
Hudson's  Bay  Company  is  dated  in  the  year  1670  ;  and  the 
South  Sea  Company  grew  out  of  the  long  war  between  Eng- 
land and  France,  in  the  reign  of  Queen  Anne. 

The  Italian  States  were  engaged  in  commerce  as  early  as 
the  age  of  Charlemagne,  and  in  the  tenth  century  the  Venetians 
had  even  opened  a  trade  with  Alexandria,  in  Egypt.*    The 

'  Molloy,  Marit.  Law. 

*  And.  Hist,  of  Commerce,  549. 

■  1  Greg.  Diet 

«  3  Rob.  Hist  Cbarlet  V.  273, 274. 
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first  establishment  of  banking  in  a  regular  and  systematic 
form  originated  with  that  opulent  and  enterprising  people 
about  the  middle  of  the  twelfth  century.  A  "Chamber  of 
Loans  "  was  instituted  for  the  management  of  the  fimd,  which 
was  raised  to  relieve  the  state  finances  from  the  embarrass- 
ment occasioned  by  the  expensive  wars  with  the  empire  of  the 
west ;  and  this  institution  gradually  improving  in  its  pjan  was 
at  length  formed  into  the  more  perfect  institution  of  the  "  Bank 
of  Venice."*  This  celebrated  bank  served  as  a  model  to  simi- 
lar establishments  which,  in  succeeding  ages,  were  founded 
by  the  governments  of  the  different  states  and  kingdoms  of 
Europe. 

The  Bank  of  Genoa  commenced  in  1407;  though  previous 
to  this  time,  the  republic  borrowed  large  sums  of  money  from 
the  citizens,  assigning  certain  branches  of  the  public  revenue 
for  the  payment  of  the  interest  under  the  management  of  a 
board.  The  Genoese  have  been  led  from  this  circumstance  to 
assume  the  merit  of  establishing  a  bank  as  early  as  the  Vene- 
tians.   In  process  of  time  the  Genoese  saw  the  expediency  of 


^  3  Edin.  Encycloped.  217.  The  term  hank^  in  reference  to  commerce, 
implies  a  place  of  deposit  of  money.  Banks,  like  most  commercial  insti- 
tutions, originated  in  Italy ;  where,  in  the  infancy  of  European  commerce, 
the  Jews  were  wont  to  assemble  in  the  market  places  of  the  principal 
towns,  seated  on  benches,  ready  to  lend  money ;  and  the  term  bank  is  de- 
rived from  the  Italian  word  banco^  (bench.)  Banks  are  of  three  kinds,  of 
deposit^  of  discount^  and  of  circulation.  In  some  cases,  all  these  functions 
are  exercised  by  the  same  establishment;  sometimes  two  of  them ;  and  in 
other  instances  only  one.  1.  A  bank  of  deposit  receives  money  to  keep 
for  the  depositor,  until  he  draws  it  out.  This  is  the  first  and  most  obvious 
purpose  of  these  institutions.  The  goldsmiths  of  London  were  formerly 
bankers  of  this  description;  they  took  the  money,  bullion,  plate,  &c.  of 
depositors,  merely  for  safe  keeping.  2.  Another  branch  of  banking  busi- 
ness is  the  discounting  of  promissory  notes  and  bills  of  exchange,  or  loan- 
ing money  upon  mortgage,  pawn,  or  other  security.  3.  A  bank  of  circu- 
lation issues  bills  or  notes  of  its  own,  intended  to  be  the  circulating  curren- 
cy or  medium  of  exchanges,  instead  of  gold  and  silver.  The  Bank  of 
England,  the  Bank  of  the  United  States,  and  the  State  banks  in  this  coun- 
try, are  all  of  them  banks  of  deposit,  discount,  and  circulation.  See 
Encyclopedia  Americana,  vol.  i.  art.  Bank* 
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consolidating  the  public  loan  into  one  capital  stock,  to  be 
managed  by  a  bank,  called  "The  Chamber  of  St  George,''  to 
be  goYemed  by  eight  directors,  annually  elected  by  the  stock- 
holders and  creditors.  In  the  year  1444,  to  prevent  the  incon- 
venience of  an  annual  election  of  directors,  eight  new  govern- 
ors for  the  management  of  the  bank  were  chosen,  two  only 
of  whom  iBvere  to  go  out  every  year.* 

It  was  no  small  number  of  years  before  any  other  banks  than 
those  above-mentioned  were  established  in  Europe ;  it  not  hav- 
ing been  until  the  year  1609,  that  the  example  of  Venice  and 
Genoa  was  followed  by  tlie  great  commercial  city  of  Amsterdam. 
On  the  thirty-first  of  January,  in  that  year,  the  Bank  of  Am- 
sterdam was  established,  by  a  declaration  of  the  magistrates 
of  the  city  under  the  authority  of  the  States,  that  they  were 
the  perpetual  cashiers  of  the  inhabitants,  and  that  all  pay- 
ments above  600  guilders,  (but  afterwards  reduced  to  300,) 
and  bills  of  exchange,  should  be  made  in  the  bank.  The 
beneficial  efiects  of  this  establishment  by  the  Dutch  were  soon 
perceived,  and  bank  money  inamediately  bore  a  premium.* 

In  the  year  1694  the  charter  was  granted  by  William  and 
Mary  to  the  "  Bank  of  England,"  which  for  opulence  and  the 
extent  of  its  circulation  is  now  one  of  the  most  considerable 
in  the  world.  The  projector  of  this  Bank,  (William  Patter- 
son, a  Scotchman,)  it  is  said,  took  for  a  model  the  Bank  of  St 
George,  in  Genoa.  The  charter  was  granted  for  the  term  of 
twelve  years ;  and  the  corporation  was  determinable  on  a  year's 
notice.  A  governor,  deputy-governor,  and  twenty  directors, 
are  annually  elected  from  the  proprietors,  but  not  above  two 
thirds  of  the  directors  for  the  preceding  year  can  be  chosen. 
There  was  a  renewal  of  the  charter  of  the  Bank  of  England 
in  the  40th  year  of  the  reign  of  George  III.,  when,  on  certain 
conditions,  it  was  continued  to  the  first  of  August,  1833.  By 
the  act  which  originally  constituted  this  bank,  as  well  as  by 
fte  various  subsequent  statutes,  numerous  privileges  are  con* 


*3  Edin.  Encycloped.  217. 

'Or  agiOs  which  is  a  term  to  denote  the  difference  of  price  between  the 
iQooey  of  the  bank  and  the  coin  of  the  country.  3  Edin.  Encycloped.  217. 
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ferred  on  the  governor  and  company ;  and  salutary  restrictions 
interposed  for  the  protection  and  welfare  of  the  institution. 
They  are  authorized  to  purchase  and  hold  lands,  with  all  the 
powers  incident  to  other  corporations.  The  stock  is  accounted 
as  personal,  and  not  as  real  estate,  and  goes  to  the  executor, 
and  not  the  heirs.  All  contracts,  or  agreements  for  buying  or 
selliiig  stock,  must  be  registered  on  the  books  of  the  Bank, 
within  seven  days,  and  the  stock  transferred  within  fourteen, 
after  such  contracts  have  been  entered  into.* 

It  has  never  been  the  policy  in  England,  as  in  this  country, 
to  adopt  as  a  practice,  the  conferring  of  full  and  unqualified 
corporate  privileges  upon  a  body  of  men  associated  for  the 
purposes  of  trade.  A  report  was  once  made  to  the  King* 
on  a  proposed  charter  to  a  corporate  body  for  marine  insur- 
ance. Those  who  petitioned  for  it,  represented,  that  mer- 
chants frequently  sustained  great  loss  for  the  want  of  an 
incorporated  company  of  insurers,  with  a  joint  stock  to  make 
good  all  such  total  and  partial  losses  of  ships,  and  merchan- 
dise, at  sea,  as  should  be  by  them  insured ;  and  that  a  com- 
pany for  that  purpose,  with  corporate  powers  and  privileges, 
would  be  an  encouragement  to  trade.  The  advantages  usually 
supposed,  in  this  country,  to  be  derived  from  an  act  of  incor- 
poration, are  there  set  forth.  The  opinions  of  eminent  mer- 
chants were  obtained  which  differed ;  and  the  weight  of  opin- 
ion was  against  the  policy  of  an  incorporated  insurance  com- 
pany.* 

A  parliamentary  act  of  Geo.  I.  of  1719,  it  seems,  how- 
ever, was  entitled  an  act  for  better  securing  certain  Powers 
and  Privileges  intended  to  be  granted  by  his  Majesty  by  two 
Charters  of  Assurance  of  Ships  and  Merchandise  at  Sea,  and 
for  lending  money  upon  Bottomry,  as  well  as  for  "  restraining 
several  extravagant  and  unwarrantable  Practices  therein  men- 
tioned." The  first  seventeen  sections  relate  to  the  two  assu- 
rance companies,  the  "  Royal  Exchange,"  and  the  "  London," 

^  Ibid.  219. 

'  Signed  March  12, 1717,  by  Northey  and  Thompson. 

'  "  Opinion  of  Eminent  Lawyers,"  London,  1814,  p.  308. 
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for  assuring  ships,  to  which  charters  were  granted  under  this 
act.  It  having  been  ascertained,  in  the  course  of  time,  that 
the  number  of  members  of  a  joint  stock  company,  and  the 
extent  of  the  transactions  in  which  it  engages,  render  it  diffi- 
cult to  carry  it  on  under  the  general  rules  provided  by  law, 
for  the  government  of  partnerships,  it  became  usual  to  have 
recourse  to  the  legislature  for  its  assistance  in  supplying  the 
powers,  without  which  it  was  impossible  to  conduct  a  pro- 
posed enterprise  advantageously.  The  act  in  such  cases  usu- 
ally enables  the  company  to  sue  and  be  sued  in  the  name 
of  its  secretary,  or  some  one  member  to  be  appointed  for  that 
purpose,  thereby  obviating  the  technical  objections  that  might 
arise  in  consequence  of  the  non-joinder  of  some  among  a  great 
number  of  partners.*  It  thereby,  so  far,  makes  a  joint  stock 
company  a  quasi  corporation,  though  the  act  provides,  that 
nothing  therein  shall  extend  to  incorporate  the  partnership.' 
With  respect  to  joint  stock  banks  of  issue,  at  a  distance  of 
more  than  sixty-five  miles  from  London,  they  were  governed 
by  a  law  of  their  own,  (Stat.  7  Geo.  VI.)  which  not  only  allow- 
erf,  but  compelled,  them  to  appoint  public  officers,  in  whose 
names  they  were  to  sue  and  be  sued.  The  attention  of  par- 
liament was  at  length  drawn  to  the  extreme  inconvenience 
endured  by  other  companies,  and  it  was  thought  expedient  to 
empower  the  crown  to  grant  to  joint  stock  companies  such  pow- 
ers as  were  hkely  to  be  most  useful  to  them,  without  conferring 
upon  them  all  the  incidents  of  corporate  existence.  The  first 
attempt  made  by  the  legislature  to  effect  the  object,  was  by  6 
Geo.  IV.,  which  enacted,  that  in  any  charter  of  incorporation 
thereafter  to  be  granted,  it  should  be  lawful  for  the  crown  to 
provide,  that  the  members  of  such  corporation  should  be  indi- 
vidually liable  in  their  persons  for  the  debts  of  the  corpora- 
tion, to  such  extent,  and  subject  to  such  regulations  and  restric- 
tions, as  by  the  crown  might  be  deemed  useful  and  proper.  The 
next  instance  of  such  interposition  was  the  statute  of  4  and  6 
W^illiam  IV.,  by  which  the  crown  was  empowered  to  increase 
the  privileges  of  companies,  and  to  place  them  nearer  to  the 

*  Smith's  Mercaniile  Law,  61. 
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level  of  corporations.  For  this  purpose  was  the  crown  em- 
powered to  grant  to  joint  stock  companies,  by  letters  patent, 
the  privilege  of  bringing  and  defending  actions  in  the  name  of 
any  of  their  officers,  upon  certain  conditions.*  The  provisions 
of  this  statute,  however,  not  being  found  sufficiently  extensive, 
and  the  subject  having  been  much  investigated  and  discussed, 
in  consequence  of  the  prodigious  number  of  railroads,  bank- 
ing, gas,  steam,  mining,  and  other  joint  stock  companies,  still 
another  attempt  was  made.  The  latest  in  relation  to  the  sub- 
ject was  made  by  the  statute  of  1  Victoria,  c.  23,  entitled  "  An 
Act  to  enable  her  Majesty  to  confer  certain  powers  and  immu- 
nities on  trading  and  other  companies,  by  which  the  powers 
of  the  crown  to  confer  peculiar  privileges  upon  joint  stock 
companies  are  now  regulated- ''  The  first  section  of  this  statute 
recites  ^'that  divers  associations  may  be  formed  for  trading 
and  other  purposes,  some  of  which  it  would  be  inexpedi^it  to 
incorporate,  though  it  would  be  expedient  to  confer  upon  some 
of  them  the  privileges  of  corporations,  and  also  to  confer  upon 
them  other  powers  and  privileges;"  and  after  reciting  the 
statutes  of  6  Geo.  IV.  and  4  and  5  William  IV.  have  not 
been  found  effectual  for  the  purpose  thereby  intended,  repeals 
the  same ;  has,  among  other  less  important  provisions,  the  fol- 
lowing :  The  crown  may  grant  to  any  company,  their  heizs, 
&c.,  any  privilege  it  might  grant  by  charter  of  incorporation. 
In  any  such  grant  it  may  be  provided,  that  all  suits  and  pn>- 
ceedings  by  ar  on  behalf  of  the  company,  shall  be  carried  on 
in  the  names  of  two  of  its  officers  appointed  to  sue  and  be 
sued,  in  the  name  of  the  company;  and  that  all  suits  against 
the  company  shall  be  carried  on  against  such  officer,  or  if 
there  be  none  such,  against  any  member  of  the  company,  pn>- 
vided  that  any  member  may  be  joined  with  such  officer  for 
the  purpose  of  discovery,  or  in  case  of  fraud.  The  liability 
of  members  of  the  company  for  its  debts  and  engagementSi 
may  be  limited  in  such  grants,  to  such  extent  per  share,  as 
shall  be  therein  declared. 

'  Smith  OQ  Mercantile  Law. 
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By  this  statute  was  introduced  in  England  a  completely 
new  system ;  and  one  somewhat  resembling  the  limited  partner- 
ships in  our  country,  is  created,  to  which  companies  receiving 
charters  are  subjected,  which  will  partake  in  some  degree  of 
the  nature  of  a  corporation,  though  in  other  respects,  they  will 
be  governed  by  the  general  law  of  partnership.* 

^  6.  It  would  be  a  much  more  easy  task  to  enumerate  the 
corporations  of  the  aggregate,  and  not  of  the  municipal  kind, 
now  existing  in  Europe,  than  it  would  be  to  enumerate  those 
now  established  in  the  United  States.  In  no  country  have 
corporations  been  multiplied  to  so  great  an  extent,  as  in  our 
own ;  and  the  extent,  to  which  their  institution  has  here  been 
carried,  may  very  properly  be  pronounced  "  astonishing."  * 
There  is  scarcely  an  individual  of  respectable  character  in  our 
community,  who  is  not  a  member  of,  at  least,  one  private 
company  or  society  which  is  incorporated.  TTie  number  of 
Banking  Companies,  Insurance  Companies,  Canal  Companies, 
Turnpike  Companies,  Manufacturing  Companies,  &c.,  and 
the  number  of  literary,  religious,  and  charitable  associations, 
that  are  diffused  throughout  these  United  States,  and  fully  in- 
vested with  corporate  privileges,  must  excite  the  surprise  of 
Europeans,  especially  when  they  call  to  mind,  tliat  not  much 
more  than  two  centuries  have  elapsed  since  civilized  man  first 
found  the  country  a  wilderness,  wherein  the  unlettered  savage 
roamed  in  unmolested  freedom. 

Acts  of  incorporation  are  moreover  continually  solicited  in 
every  State  at  every  session  pf  the  legislature  ;  and  it 
is  impossible  to  form  an  estimate  what  will  be  the  num- 
ber for  even  a  very  few  years  in  advance  of  the  present 
The  New  York  convention,  in  the  year  1821,  attempted, 
says  Kent,  "  to  check  the  improvident  increase  of  corporations, 
by  requiring  the  assent  of  two-thirds  of  the  members  elected 
to  each  branch  of  the  legislature,  to  every  bill  for  creating, 
continuing,  altering,  or  renewing,  any  body  politic  or  corporate." 


*  Gow  00  Part.  3.  '2  Kent,  Comm.  219. 
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Even  this  provision,  as  we  are  told  by  the  same  author,  *'  failed 
to  mitigate  the  evil ; "  and  he  refers  the  reader,  for  an  instance 
of  the  failure,  to  the  session  of  tlie  New  York  legislatiure  of 
1823,  that  is,  the  first  session  after  the  operation  of  the  check 
just  mentioned.  At  that  session  thirty-nine  new  private  tem- 
poral corporations  were  instituted/  It  is  not  for  the  want  of, 
that  we  give  no  more  instances  of  the  same  disposition. 

Kent  justly  observes,  "  that  the  multiplication  of  corpora- 
tions in  the  United  States,  and  the  avidity  with  which  they 
are  sought,  have  arisen  in  consequence  of  the  power  which  a 
large  and  consolidated  capital  gives  them  over  business  of 
every  kind  ;  and  the  facility  which  the  incorporation  gives  to 
the  management  of  that  capital,  and  the  security  which  it  af- 
fords to  the  persons  of  the  members  ;  and  to  their  property  not 
vested  in  the  corporate  stock."*  And  the  remark  made  by 
Mr.  J.  Dimcan,  of  Pennsylvania,  viz.  that  that  State  *'  was  an 
extensive  manufacturer  of  home-made  corporations," '  will  ap- 
ply, at  the  present  period  especially,  as  our  readers  well  know, 
to  every  State  in  the  Union. 

>  3  Kent,  Comm.  319. 

•  Ibid. 

*  Bushell  V.  Commonwealth  Ins.  Co.  15  Serg.  &  Rawle,  186. 
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CHAPTER    II. 

IN  WHAT  BIANNER  AND  BY  WHOM    PRITATE   COBPORATIONS  MAT    BE 

CREATED. 

Bt  the  Civil  Law  no  corporation  could  be  created  without 
Ae  express  approbation  of  the  sovereign,  after  a  satisfactory 
representation  of  their  usefulness  and  tendency  to  promote  the 
public  good.  By  that  law  a  license  is  required,  in  the  words 
of  Domat,  "  to  establish  corporations  and  communities,  eccle- 
siastical or  temporal,  regular  or  secular,  and  of  all  other  kinds 
whatsoever ;  and  it  is  only  the  sovereign,  he  adds,  who  can 
grant  this  leave,  and  approve  the  commimities  and  corpora- 
tions to  whom  the  right  of  assembling  themselves  together 
may  be  granted."*  It  has,  however,  been  laid  down,  as  the 
reader  will  probably  recollect,  by  Blackstone,  that  corporations 
seem  to  have  been  erected  by  the  Civil  Law  by  the  mere  act 
and  voluntary  association  of  the  members,  provided  such 
convention  was  not  contrary  to  law  ;  and  it  does  not  appear, 
he  says,  that  the  prince's  consent  was  necessary.  Blackstone 
is  douhtless  correct  as  to  temporary  societies,  or  mercantile 
partnerships,  formed  for  the  interests  of  particular  persons,  and 
to  continue  during  their  lives ;  but  as  to  corporate  commu- 

*  2  Domat,  Civil  Law,  298,  9.  Mandatis  principalibas  prscipitur  pnesi- 
dibas  proriDciarum,  ne  patiaotar  esse  (collegia,  sodalitia)  neve  milites 
collegia  ia  castris  habeant,  I,  l,ff.  de  colleg,  and  corp,  Neque  societas, 
Ofqae  coUegioiD,  neque  hajusmodi  corpus  passim  omnibas  habere  conce- 
ditUT.  Nam  et  legibus  et  senatusconsultis,  et  priacipalibus  constitutionibus 
ea  res  coercetar.  Faucis  admodum  in  causis  concessa  sunt  hujusmodi  cor- 
pora ;  ut  ecce  vectigalium  publicarum  sociis  permissum  est  corpus  habere ; 
vel  anri  fodinarum,  vel  argenti  fodinarum,  et  salinarum.  Item  collegia 
Rome  certa  sunt  quorum  corpus  senatusconsultis  atque  constitutionibus 
principalibus  confirmatum  est ;  veluti  pistorum  et  quorundaro  aliorum  et 
naTicolariornro,  /.  1,  jf.  qvod  cuj.  ua.  nam*  And  see  also  Ciril  Code  of 
Loaisiaiia,  Tit.  Corporatioaa. 

6* 
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nities,  intended  to  be  permanent  like  the  corporations  of  the 
present  day,  the  rule  of  the  Civil  Law  was,  that  they  could 
not  exist  unless  confirmed  by  the  sovereign  power.* 

§  2.  In  England,  it  is  true,  during  the  latter  part  of  the 
Saxon  period,  and  for  some  time  after  the  conquest,  the  power 
of  conferring  corporate  privileges  was  exercised  by  tlie  no- 
bles, within  their  respective  demesnes.  And  there  are  many 
instances  of  towns  within  the  territorial  hmits  of  the  feudal 
barons,  which  had  enjoyed  such  privileges  by  charters  from 
their  immediate  lords ;  which  privileges,  having  come  to  the 
crown  by  escheat,  were  confirmed.'  That  the  king,  however, 
very  soon  after  the  conquest,  was  imderstood  to  possess  the 
exclusive  prerogative  of  creating  guilds,  appears  from  the  cir- 
cumstance, that  many  companies  of  a  commercial  character 
were  suppressed  about  that  period,  as  adulterine  guilds ;  that 
is,  corporations  set  up  without  the  royal  or  government  war- 
rant and  authority.'  In  the  time  of  Bracton,  who  lived  in  the 
reign  of  Henry  III.  and  Edward  I.,  the  king's  prerogative  as 
to  the  exclusive  privilege  of  granting  liberties  and  franchises  in 
general,  seems  to  have  been  fully  established ;  *  and  the  abso- 
lute necessity  of  the  king's  assent  to  the  institution  of  any  cor- 
poration was  held,  in  the  reign  of  Edward  III.  to  have  been 
previously  settled  as  clear  law.*  The  method  by  which  the 
king's  assent  is  expressly  given  is  either  by  act  of  parliameni 
(of  which  the  royal  assent  is  a  necessary  ingredient)  or  by 
charter.  The  pope  was  never  competent  to  create  a  corpora- 
tion in  England.  At  the  time  of  the  reformation,  in  conse- 
quence of  the  statute  1  Edw.  VI.  which  gave  the  colleges, 
therein  described,  to  the  king,  it  generally  became  a  question 
whether  the  house  claimed  was  a  lawful  college ;  the  deter- 
mination of  which  depended  upon  the  authority  by  which  it 

^  See  Brown*8  Civil  Law,  101,  102  ;  The  Digest,  47,  Lib.  22,  23,  says 
expressly,  that  every  corporatioo  is  illegal,  nisi  ea  vel  Senatus  Consulii 
auctoritaie  vel  Ccesaris  coierit, 

'  1  Eyd,  42;  Miller  oa  £og.  Gov.  149.      «  Bract.  1,  2,  ch.  24,  f.  55,  66. 

*  1  Kyd,  44.  »  Bro.  Corpor.  15 ;  10  R.  33. 
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was  established.*  In  the  case  of  Greystock  college,  it  appeared 
that  Pope  Urban,  at  the  request  of  Ralph,  baron  of  Greystock, 
founded  a  college  of  a  master  and  six  priests,  resident  at  Grey- 
stock, and  assigned  to  each  of  the  priests  five  marks  per  an- 
num, besides  their  bed  and  chamber,  and  to  the  master  forty 
pounds  per  annum ;  and  it  was  certified  in  the  book  of  the 
first  fruits  and  tenths,  that  this  college  was  in  being  within 
five  years  before  the  making  of  the  statute ;  and  it  was  re- 
solved by  the  justices,  that  this  reptitative  college  was  not 
given  to  the  king  by  that  statute,  because  it  wanted  a  lawful 
beginning',  and  the  countenance  also  of  a  lawful  commence- 
ment, for  that  the  pope  could  not  found  or  incorporate  a  col- 
lege within  the  realm,  nor  assign  nor  license  others  to  assign 
temporal  living  to  it ;  but  that  it  ought  to  be  done  by  the  king 
himself,  and  by  no  others.* 

In  England  the  king  alone,  when  a  corporation  is  intended 
with  privileges,  which,  by  the  principles  of  the  English  Law, 
may  be  granted  by  the  king,  is  qualified  to  create  a  corpora- 
tion by  his  sole  charter.  When,  on  the  other  hand,  it  is 
intended  to  establish  a  corporation  vested  with  powers  which 
the  king  cannot  of  himself  grant,  recourse  must  be  had  to 
an  act  of  parliament ;  as  if  it  be  intended,  for  example,  to  grant 
the  power  of  imprisonment,  as  in  the  case  of  the  College  of 
Physicians;  or  to  confer  a  monopoly,  as  in  the  case  of  the 
East  India  Company ; '  or  when  a  court  is  erected,  with  a 

>  1  Kyd,  44.  *  Dyer,  81,  pi.  64;  4  R.  107. 

*  Mr.  Burke,  ia  his  speech  on  the  India  bill  in  considering  that  objec- 
tion, which  was  made  to  the  bill  on  the  ground  of  its  being  an  attack  on 
^  the  chartered  rights  of  men,^  observed,  that  that  phrase  was  unusual  in 
the  discussion  of  privileges  conferred  by  a  charter  like  that  of  the  East  In- 
dia Company.  If  the  natural  rights  of  men,  he  said,  are  clearly  defined  by 
express  covenants,  and  secured  against  power  and  chicane,  it  is  a  formal 
recognition,  by  the  sovereign  power  of  an  original  right  in  the  subject ; 
and  that  the  charters,  which  by  distinction  are  called  great,  are  public 
instmnients  of  this  nature,  as,  for  instance,  the  charters  of  king  John  and 
king  Henry  III.  But  there  may  be,  and  are  charters  of  a  different  nature. 
Magna  Charta  is  a  charter  to  restrain  power ;  but  the  East  India  charter 
and  other  charters  which  have  been  granted  are  to  create  power.  Burke's 
Speech  on  the  India  Bill. 
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power  to  proceed  in  a  manner  contrary  to  the  rules  of  the 
common  law.*  Until  late  years,  most  of  the  parliamentary 
acts  creating  corporations,  confirm  such  as  were  before  created 
by  the  king  alone  without  authority,  as  in  the  case  of  the 
College  of  Physicians  constituted  by  Henry  VIIL' 

The  assent  of  government  may  be  given  constructively  or 
presumptively,  as  well  as  expressly.  In  a  case  in  England, 
where  it  manifestly  appeared,  from  the  diflferent  clauses  of  sev- 
eral local  legislative  acts,  that  conservators  of  a  river  naviga- 
tion should  take  land  by  succession,  and  not  by  inheritance, 
although  they  were  not  created  a  corporation  by  express  words, 
they  were  so  by  implication ;  and  that  being  so,  they  were  en- 
titled to  sue  in  their  corporate  name  for  an  injury  done  to  their 
real  property.' 

The  corporations,  which  are  said  in  the  English  books  to 
have  been  created  by  the  common  law  and  by  prescription^  all 
imply  the  sanction  of  government.  The  corporations,  existing 
in  England  by  virtue  of  the  common  law,  are  supposed  to 
have  been  warranted  by  the  concurrence  of  former  govern- 
ments ;  common  law  being,  in  fact,  nothing  more  than  cus- 
tom arising  from  an  universal  assent.  The  tenure  of  the  king, 
and  of  all  bishops,  parsons,  &c.  to  their  respective  offices,  is 
founded  on  the  principle  just  stated.*  So  also  in  the  case  of 
corporations,  which  are  said  to  exist  by  prescription^  such  for 
example  as  the  corporation  of  the  city  of  London,  and  others 
which  have  enjoyed  and  exercised  corporate  privileges,  from 
time  immemorial,  they  are  in  the  eye  of  the  law  well  founded ; 
for  though  no  legal  charter  can  be  shown,  yet  the  legal  pre- 
sumption is,  there  once  was  a  charter,  which,  owing  to  the 
accidents  of  time,  is  lost  or  destroyed.^  A  corporation  by  pre- 
scription is  a  corporation,  which  has  existed  from  time  imme- 
morial,  and  of  which  it  is  impossible  to  show  the  commence- 


»  1  Kyd,  61 ;  Cro.  Car.  73,  87.  •  8  R.  114. 

'  Tone  ConserTatore  v.  Ash,  10  Barn.  &  Cresw.  349. 
«  1  Black.  Coram.  472 ;  1  Ef d,  39 ;  Town  of  Pawlet  v.  Clark,  9  Craneh 
(U.  S.)  R.  292. 
*  Ibid. ;  2  Inst.  330. 
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ment  by  any  particular  charter  or  act  of  parliament,  the  law 
presiiming  that  such  charter  or  act  of  parliament  once  existed, 
but  that  it  has  been  lost  by  such  accidents  as  length  of  time 
may  produce/ 

$  3.  There  is  no  doubt,  says  Kent,  that  corporations,  as 
well  as  other  private  rights  and  franchises  may  exist  in  this 
country  by  prescription.^  In  this  country,  the  common  law,  so 
fer  as  it  relates  to  churches  in  this  country,  of  the  episcopal 
persuasion,  —  the  right  to  present  to  such  churches,  —  and  the 
corporate  capacity  of  the  parsons  thereof  to  take  in  succession, 
has  been  expressly  recognized  by  the  highest  authority.'  The 
church  entitled  must  be  a  church  recognized  in  law  for  this 
particular  purpose.  Whenever,  therefore,  previous  to  the  revo- 
lution, an  episcopal  church  was  duly  erected  by  the  crown,  the 
parson  thereof  regularly  inducted,  had  a  right  to  the  glebe  in 
perpetual  succession.  Where  no  such  church  was  duly  erected 
by  the  crown,  the  glebe  remained  as  an  hcereditas  jacens,  and 
the  state  which  succeeded  to  the  rights  of  the  crown  might, 
with  the  assent  of  the  town,  aliene  or  encumber  it ;  or  might 
erect  an  episcopal  church  therein,  and  collate  either  directly, 
or  through  the  vote  of  the  town,  indirectly,  its  parson,  who 
would  thereby  become  seized  of  the  glebe  jure  ecclesice,  and 
be  a  corporation  capable  of  transmitting  the  inheritance.  Such 
were  the  rights  and  privileges  of  the  episcopal  churches  of 
New  Hampshire,  and  the  legal  principles  appUcable  to  the 
glebes  reserved  in  the  various  townships  of  that  State  previous 
to  the  revolution.  Without  indeed  an  adoption  of  some  of  the 
common  law,  it  seems  difficult  to  support  the  royal  grants  and 
commissions,  or  to  uphold  that  ecclesiastical  policy,  which  the 
crown  had  a  right  to  patronize,  and  to  which  it  so  expUcitly 
avowed  its  attachment.* 

It  may  be  considered  well  settled  that  a  corporation  may  ex- 
ist in  this  country  by  presumptive  evidence.    In  Massachusetts, 


*  1  Kyd,  41.  »  2  Kenl's  Com.  277. 

*  Town  of  Pawlet  t;.  Clark  et  al.  9  Cranch^  294. 

^  lb.    See  also  Terreu«t  al  t;.  Taylor  et  al.  9  Craoch,  43. 
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where  no  act  of  incorporation  could  be  found  of  a  parish, 
which  had  existed  more  than  forty  years,  evidence  was  ad- 
mitted, to  prove  its  incorporation  by  reputation.*  And  in  an- 
other case  in  the  same  state,  parol  proof,  tending  to  show  the 
existence  of  an  act  mcorporating  a  town  with  the  ordinary 
powers  and  privileges,  was  deemed  admissible  at  the  expira- 
tion of  thirty  years ;  though  in  general,  a  record  is  to  be 
proved  by  inspection,  or  a  properly  authenticated  copy.'  It 
may  indeed  be  safely  relied  on  as  a  sound  proposition,  that 
when  an  association  of  persons  have  for  a  long  time  acted  as 
a  private  corporation,  have  been  imiformly  recognized  as  such, 
and  rights  have  been  acquired  under  them  as  a  corporation, 
the  law  will  countenance  every  presumption  in  favor  of  its 
legal  corporate  existence ;  •  at  least,  unless  against  the  sove- 
reign. But  it  will  be  at  once  obvious,  that  if  the  acts  and  pro- 
ceedings of  any  company  or  association,  of  long  standing,  con- 
sist of  only  such  acts  and  proceedings  as  might  be  performed 
without  an  incorporating  act,  a  grant  of  such  an  act  cannot  be 
inferred ;  and  this  is  not  only  agreeable  to  the  general  rules 
and  analogies  of  the  law,  but  has  moreover  been  expressly  so 
held  by  the  Supreme  Court  of  Connecticut.*  Individuals  act- 
ing together  for  the  benefit  of  a  society,  without  at  least  a  very 
long  continued  assumption  and  exercise  of  corporate  powers, 
cannot  in  any  case  be  considered  as  a  corporation.  In  this 
case  the  names  and  additions  by  which  the  defendants  were 
described  were  a  mere  descriptio  personarum,  and  they  re- 
mained only  liable  in  their  private  capacities.* 

Whenever  it  appears,  that  a  charter  has  been  granted  to 

^  Dillingham  v.  Snow,  7  Mas9.  R.  547. 

'  Stockbridge  v.  West  Stockbridge,  12  Mass.  R.  400. 

*  Hagerstown  Turn.  Co.  v.  Creeger,  5  Har.  &  Johns.  (Md.)  R.  122; 
Shrewsbury  v.  Hart.  1  C.  &  Paine,  U3.  By  virtue  of  usage  a  corpora- 
tion may  have  more  than  one  corporate  name.  lb.  All  Saints  Church 
V.  Lovett,  1  Hall,  (N.  Y.)  R.  141 ;  Troft  v.  Warren,  2  Fair.  (Maine)  R. 
227;  Dutchess  Cotl.  Man.  Co.  v.  Davis,  14  Johns.  (N.  Y.)  R.  238;  Hus- 
bandmen, &c.  V.  Davis,  3  Met.  (Mass.)  R.  133. 

^  Green  v.  Dennis,  6  Con.  R.  302. 

*  Ernst  V.  BurUe,  I  Johns.  Cases^  (N.  Y.)  319. 
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certain  individuals  to  act  as  a  corporation,  who  are  in  the 
actual  possession  and  enjoyment  of  the  corporate  rights 
granted,  they  have  been  held  as  rightfully  in  such  possession 
and  enjoyment  against  wrong-doers  and  all  others,  who  have 
treated  or  acted  with  them  in  their  corporate  character ;  and 
even  if  it  be  shown  that  the  charter  was  granted  on  a  prece- 
dent condition,  and  persons  are  found  in  the  quiet  possession 
and  enjoyment  of  the  corporate  rights,  as  against  all,  but  the 
sovereign,  the  precedent  condition  shall  be  tak^i  as  performed.^ 

§  4.  Although  corporations,  as  we  have  just  observed, 
may  exist  in  this  country  by  common  law  and  by  reputation, 
which  is  presumptive  evidence  in  favor  of  the  corporation,  and 
against  all  but  the  sovereign,  yet  there  are  comparatively  but 
few  cases,  where  a  legislative  act  or  charter  cannot  be  shown. 
The  state  legislatures  in  the  United  States  have  for  many 
years  past,  in  very  numerous  instances,  exercised  the  right  of 
granting  corporate  privileges  both  to  public  and  to  private 
companies.  The  competency  of  the  legislative  power  of  a 
State  to  create  corporations,  with  powers  which  are  not  repug- 
nant to  the  constitution  of  tlie  United  States  and  the  acts  of 
Congress,  and  which  do  not  conflict  with  the  powers  of  the 
general  government,  is  so  clear,  so  generally  admitted,  and 
has  been  so  long  and  so  often  claimed  and  exercised,  that  it  is 
unnecessary  to  offer  any  arguments  or  authorities  for  its  sup^ 
port  As  is  observed  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  M'CuUoch  v.  State  of  Maryland,"  a  cor- 
poration must  be  considered  not  less  usual,  not  of  higher  dig- 
nity, not  more  requiring  a  particular  specification,  than  otjaer 
means.  If  we  look  to  the  origin  of  corporations,  to  the  maur 
ner  in  which  they  have  been  framed  in  that  government  from 
which  we  have  derived  most  of  our  legal  principles  and  ideaS| 
or  to  the  uses  to  which  they  have  been  appUed,  we  And  no 
reason  to  suppose,  that  a  constitution,  omitting,  and  wisely 
omitting,  to  enumerate  all  the  means  for  carrying  into  execu- 

'  Tar  River  Nav.  Co.  v.  Neal,  3  Hawks,  {N.  C.)  R.  520.  Raihborn  v. 
Tioga  liew  Co.  2  WaUs  &  S.  (PenD.)R.  74. 
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tion  the  great  powers  vested  in  government,  ought  to  have 
specified  this."  *  This  reasoning,  though  it  was  appUed  to  the 
government  and  constitution  of  the  United  States,  will  obvi- 
ously as  forcibly  apply  to  a  State  government  and  constitution. 
It  was  held  in  the  State  of  Tennessee,  thai  the  incorporation 
of  banking  institutions  not  being  within  any  prohibition  of 
the  constitution  of  that  State,  remained  to  be  exercised  by  the 
legislature,  as  one  of  its  incidental  powers.'  By  the  constitu- 
tion of  Michigan,  it  is  provided,  that  the  legislature  shall  pass 
no  act  of  incorporation,  unless  with  the  assent  of  at  least  two 
thirds  of  each  house.  It  was  held  by  the  circuit  court  of 
the  United  States,  that  this  provision  did  not  restrict  the  legis- 
lature from  creating  more  than  one  corporation  in  the  same  act ; 
and  if  in  the  exercise  of  their  discretion,  the  legislature  may 
establish  any  given  number  of  corporations  in  the  same  act, 
they  may  establish  an  indefinite  number.  The  act  being  passed 
by  constitutional  majority,  it  is  within  the  restriction.  Hence 
the  act  of  the  legislature  of  Michigan,  entitled  "an  act  to 
organize  and  regulate  banking  associations,"  under  which  the 
"Detroit  Bank"  was  incorporated,  is  constitutional.' 

$  5.  The  question,  whether  the  Congress  of  the  United 
States  can  create  a  corporation,  has  received  the  grave  consid- 
eration of  some  of  our  most  eminent  statesmen  and  learned 
judges.  The  reply  of  Mr.  Hamilton,  when  Secretary  of  the 
Treasury,  to  the  objections  of  the  Secretary  of  State  and  the 
Attorney  General,  to  the  establishment  of  a  national  bank, 
which  objections  were  founded  on  a  general  denial  of  the  au- 
thority of  Congress  to  erect  corporations,  is  clear,  able,  and 
worthy  of  attention.  Mr.  Hamilton  commenced  his  argument 
by  advancing  the  broad  principle  that  every  power  vested  in  a 
government,  is,  in  its  nature,  sovereign,  and  includes,  by  force 
of  the  ierm^  a  right  to  employ  all  the  means  requisite,  and 
fairly  applicable  to  the  attainment  of  the  ends  of  such  power, 

*  M'Culloch  V,  State  of  Maryland,  4  Wheat.  (U.  S.)R.  421. 

■  Bell  ».  Bank  of  Nnshville,  Peck.  (Teon.)  R.  269. 

'  Per  Mr.  J.  McLean,  Higgens,  &c.,  2  McLean's  Cir.  Co.  R.  195. 
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and  which  are  not  precluded  by  restrictions  and  exceptions 
specified  in  the  constitution ;  or  not  immoral,  or  not  contrary  to 
the  essential  ends  of  political  society.  This  principle,  in  its 
application  to  government  in  general,  he  doubted  not,  would 
be  admitted  as  an  axiom ;  and,  therefore,  he  considered  it  in- 
cumbent on  those  who  might  incline  to  deny  it,  to  prove  a  dis- 
tinction, and  to  show  that  a  rule,  which,  in  the  general  system 
of  things,  is  essential  to  the  preservation  of  the  social  order,  is 
inapplicable  to  the  United  States.  The  circumstance  that  the 
powers  of  sovereignty  are,  in  this  country,  divided  between 
the  national  and  state  governments,  did  not  afford  the  distinc- 
tion required ;  and  it  did  not  follow,  he  contended,  from  this 
circumstance,  that  each  of  the  portions  of  power,  delegated  to 
the  one  or  the  other,  is  not  sovereign  with  regard  to  its  proper 
objects.  It  would  only  follow  from  it,  that  each  has  sovereign 
power  as  to  certain  things,  and  not  as  to  other  things.  To 
deny,  he  said,  that  the  government  of  the  United  States  has  a 
sovereign  power  as  to  its  declared  purposes  and  trusts,  because 
its  power  does  not  extend  to  all  laws,  would  be  equally  to  deny 
that  the  state  governments  have  sovereign  power  in  any  case, 
because  their  power  does  not  extend  to  every  case.  But  if  it 
was  deemed  necessary  to  bring  proof  to  a  proposition,  so  clear 
as  that  which  affirms  that  the  powers  of  the  federal  govern- 
ment, as  to  its  objects,  are  sovereign,  the  clause  in  the  consti- 
tution would  be  decisive :  the  clause  which  declares  that  the 
constitution,  and  laws  of  the  United  States  made  in  pursuance 
of  it,  shall  be  the  supreme  law  of  the  land.  The  power 
then,  he  argued,  which  would  create  the  supreme  law  of  the 
land,  in  any  case,  was  doubtless  sovereign  as  to  such  case; 
and  that  this  general  and  indisputable  principle  at  once  put  an 
end  to  the  question  whether  the  United  States  have  power  to 
create  a  corporation.  For  it  is  unquestionably  incident  to  sove- 
reign power  to  create  corporations ;  and  consequently,  to  the 
sovereign  power  of  the  United  States,  in  relation  to  the  objects 
entrusted  to  the  management  of  the  government.^ 

'  For  a  continuance  of  this  luminous  and  forcible  argument  of  Mr.  Ham- 
ilton, see  the  reasons  submitted  by  him,  according  to  the  order  of  the  Fresi- 

6 
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The  above  reasoning  of  Mr.  Hamilton  was  subsequently 
sustained  by  a  decision  of  the  United  States  Supreme  Court 
That  court  held  that  the  power  of  Congress  to  carry  into  execu* 
tion  the  powers  which  belong  to  it,  by  the  cresttion  of  a  corpora- 
tion, was  within  the  scope  of  the  constitution :  that,  whenever, 
in  fact,  the  end  of  a  state  or  of  the  general  government  is  legiti- 
mate, all  the  means  which  are  appropriate  and  plainly  adapted 
to  the  end,  (and  are  not  expressly  prohibited,  and  are  consistent 
with  the  letter  and  spirit  of  the  constitution,)  are  clearly  allow- 
able ;  and  that  any  law,  which  is  not  denied  to  Congress,  and 
which  is  really  calculated  to  effect  any  of  the  objects  entrusted 
to  Congress,  (as,  for  instance,  the  incorporation  of  a  national 
bank,)  is  in  pursuance  of  the  constitution/  That  Mr.  Madison 
entertained  no  doubt  of  the  constitutionality  of  a  national  bank, 
would  seem  from  his  message  of  December,  1815.' 


dent,  in  favor  of  the  constitutionality  of  a  National  £ank.  1  Hamilton'f 
Works,  iii. 

>  M'Culioch  V.  State  of  Maryland,  4  Wheat  424. 

'  Presidents'  Speeches,  p.  329.  Mr.  Madison,  it  is  true,  opposed  the 
charter  of  the  old  bank,  in  1791,  as  unconstitutional ;  yet  he  acknowledged 
himself  bound,  as  President,  to  yield  his  opinion  to  the  exposition  of  pre- 
cedents. When  he  returned  the  United  States  Bank  Bill,  on  the  30th  of 
Ja9oary,  1815,  with  his  reasons  (on  account  of  its  inexpediency)  for  not 
•igniog  it,  he  says :  "  Waiving  the  question  of  the  constitutional  authority 
of  the  legislature  to  establish  an  incorporated  bank,  as  being  precluded  in 
my  judgment  by  repealed  recognitions,  under  varied  circumstances,  of  the 
validity  of  such  an  institution,  in  acta  of  the  legislative^  executive  and  ju^ 
dicial  branches  of  the  government,  accompanied  by  indications  in  different 
modes  of  the  concurrence  of  the  general  will  of  the  nation,*'  &c.  (Senate 
Journal,  3d  Session,  13th  Congress,  p.  309.)  And  see  Notes  to  the  Speech 
of  Mr.  Grimke,  of  South  Carolina,  delivered  in  December,  1828,  on  the  con- 
stitutionality of  the  Tariff,  and  on  the  true  nature  of  State  sovereignty. 
This  speech  was  delivered  in  the  Senate  of  South  Carolina.  It  may  not  be 
improper  to  recall  the  reader's  recollection  to  the  origin  of  the  Bank  of  the 
United  States.  In  May,  1781,  the  superintendent  of  finance  laid  before  the 
Congress  a  plan  of  a  bank  ;  :ind  on  the  26th  of  that  month,  the  resolutiont 
concerning  it  were  passed  by  Congress.  The  Congress  resolved,  that  they 
approved  of  the  plan  of  n  bank  submitted  to  their  consideration  by  Mr. 
Robert  Morris :  That  the  subscribers  to  the  bank  shall  be  incorporated  ander 
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^  6.  It  was  fonnerly  asserted  that  in  England  the  act  of  in- 
corpoTation  must  be  the  immediate  act  of  the  king  himself,  and 
that  he  could  not  grant  a  license  to  another  to  create  a  corpo- 
ration.' But  the  law  has  since  been  well  settled  to  the  con* 
trary ;  and  the  king  may  not  only  grant  a  license  to  a  subject 
to  erect  a  particular  corporation,  but  give  a  general  power  by 
charter  to  erect  corporations  indefinitely.'  This  is  on  the  pnn* 
eiple  that  qui  facii  per  alium  fount  per  se;  and  the  persons,  to 
whom  the  power  of  establishing  corporations  is  delegated,  are 
cmly  an  instrument  in  the  hands  of  the  government'  In  this 
nuumer  the  chancellor  of  the  university  of  Oxford  is  authorized 
to  grant  corporate  privileges,  and  has,  by  virtue  of  such  au- 
thority,  created  several  matriculated  companies  of  tradesmen.^ 
Before  the  revolution,  charters  of  incorporation  were  granted  by 
the  proprietaries  of  Pennsylvania,  under  a  derivative  authority 
from  the  crown ;  and  those  charters  have  been  recognized  since 
the  revolution.*    A  similar  power  has  been  delegated,  by  the 


the  name  of  "The  President,  Directors  and  Cotnpany  of  the  Bank  of  North 
America ; "  That  it  be  recommended  to  the  several  States  to  provide  that 
DO  other  bank  shall  be  established  or  permitted  within  the  Statiss,  daring  the 
war :  That  the  notes  thereafter  to  be  issued  by  the  bank,  payable  on  d«> 
mand,  shoald  be  receivable  in  payment  of  all  taxes,  duties  and  debts 
payable  to  the  United  States:  That  Congress  will  recommend  to  the 
legislatures  of  the  States  to  pass  laws,  making  it  felony  for  any  person  to 
eounterfeit  bank  notes,  or  to  pass  them,  &c.  Under  these  resolutions,  m 
sobscription  was  opened  for  the  national  bank,  and  before  the  end  of  De- 
cember, 17SI,  the  subscription  was  filled,  from  an  expectation  of  a  charter 
of  incorporation  from  Congress.  The  charter  was  granted  by  Congress, 
with  a  recommendation  to  the  legislatures  of  each  State,  to  pass  such  laws 
as  they  might  judge  necessary  for  giving  its  ordinance  full  operation.  This 
recommendation  was  complied  with  by  Pennsylvania,  on  the  18th  of  March, 
1782;  by  Rhode  Island,  in  January,  1782;  and  by  Massachusetts,  in  Janu- 
ary, 1782.  See  Lectures  of  Hon.  James  Wilson,  one  of  the  Judges  of  the 
U.  States  Supreme  Court,  and  Professor  of  Law  in  the  College  of  Phila- 
delphia, ( vol.  iii.  p.  397.) 
» 10  R.  27.  -•  Ibid. 

•  1  Kyd,  50.  •  3  Wils.  Led.  409. 

*  1  Black.  Comm.  473. 
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legislature  of  Pennsylvania,  with  regard  to  churches/  The 
acts  of  the  instrument,  in  these  cases,  become  the  acts  of  the 
mover,  under  the  familiar  maxim  above  mentioned. 

The  rule  operates  to  authorize  the  legislature  of  a  Territory 
of  the  United  States  to  establish  corporations;  such  power 
falling  within  the  general  legislative  powers  conferred  by  Con- 
gress. Accordingly,  it  has  been  held  that  Missouri,  when  a 
Territory,  might  incorporate  towns.  The  right  being  reserved 
by  Congress  to  disapprove,  and  thereby  revoke,  any  act  passed 
by  the  territorial  legislature,  the  court,  in  this  case,  considered 
did  not  render  the  power  of  such  legislature  less  sovereign,  in 
relation  to  one  subject  of  legislation,  more  than  another.* 

^  6.  No  precise  form  of  words  is  necessary  in  the  creation  of 
a  corporation.*  And  if  the  words  "foimd,"  "erect,"  ** estab- 
lish," or  *  incorporate,"  are  wanting,  it  is  not  material.*  It 
was  held  in  ancient  times,  if  the  king  granted  to  a  vill  gUdam 
mercatoriam,  it  was  by  such  grant  incorporated.*  So,  if  the 
king  granted  to  a  vill  to  be  quit  of  toll,  it  was,  for  that  purpose, 
incorporated.  Or,  if  he  granted  lands  to  them,  he  gave  them 
a  corporate  capacity  to  take,  if  a  rent  was  reserved.*  And,  in 
England,  there  are  many  instances  of  grants  by  charter  to  the 
inhabitants  of  a  town  "  that  their  town  shall  be  a/ree6orot/^A," 
and  that  they  shall  enjoy  various  privileges  and  exemptions, 
without  any  direct  clause  of  incorporation ;  and  yet,  by  virtue 
of  such  charter,  such  towns  have  been  uniformly  considered  as 
incorporated.^  The  joint  stock  banks  in  England,  which  are 
of  modem  creation,  and  called  into  existence  by  the  act  of  7 

^  3  Peno.  Laws,  40;  Case  of  St.  Mary's  Church,  7  S.  &  Rawle,  (Penn.) 
E.  517. 

'  Riddick  v.  Amelin,  1  Misso.  R.  5. ;  in  Error,  per  Cooke  J. 

«  Rex  t».  Amery,  1  T.  R.  575.        » 1  Rol.  613. 

<  10  Co.  40  b.  •  4  Cora.  Dig.  Tit.  Franchises,  (F.  6.) 

^  Ibid.  The  grant  of  gilda  mercatoria,  it  seems,  however,  did  not  invest 
the  grantees  with  the  local  government  of  the  place ;  for  a  gilda  mercatoria 
established  in  a  town  might  be  distinct  from  the  general  corporation  of  the 
town.  1  Kyd,  64.  And  in  roost  of  the  royal  boroughs  in  Scotland,  there 
are  several  incorporated  companies  of  trades,  and  a  gildry,  which  is  also  an 


CH.  II.]  BY   WHOM   AND    HOW   CREATED.  65 

George  lY.,  are  considered  as  quasi  corporations,  as  the  act 
proTides  for  the  continuance  of  the  partnership,  notwithstand- 
ing the  change  of  partners.^  And  a  mining  joint  stock  unin- 
corporated company  was  deemed  a  quasi  corporation,  because 
a  suit  for  demands  against  the  company  might,  under  an  act  9f 
Parliament,  be  brought  against  the  directors.*  It  has  been 
held  that,  where  a  charter  was  panted  to  one,  and  provision 
was  made  for  taking  associates,  and  calling  a  meeting  of  them, 
that  it  was  a  condition  subsequent,  and  that  the  neglect  would 
not  prevent  the  taking  effect  on  the  exercise  of  the  powers 
granted  by  it'  The  legislature  have  power  to  permit  one 
person  or  his  successor  to  exercise  all  the  corporate  powers, 
and  to  make  his  acts,  when  acting  upon  the  subject-matter  of 
the  corporation,  and  within  its  sphere  of  action  and  grant  of 
powers,  the  acts  of  the  corporation.  And  the  grant  of  corpo- 
rate powers  to  one  person,  and  his  associates  and  stuxessorSj 
does  not  require  of  such  person  that  he  should  take  associates, 
before  the  act  can  take  effect,  or  corporate  powers  be  exercised, 
but  virtually  confers  on  him  alone  the  right  to  exercise  all  the 
corporate  powers  thereby  granted.^  The  act  of  the  State  of 
Arkansas,  creating  a  State  Bank,  simply  declares  that  a  bank 
shall  be  established,  designated  by  name.  Therc  are  in  it  no  ' 
express  words  incorporating  any  particular  persons,  but  the 
fund  is  placed  under  the  management  and  control  of  a  given 
number  of  directory,  who  are  required  to  be  elected  by  the 
legislature,  and  the  usual  powers  of  banking  conferred  upon 
them.  Though  the  court  pronounced  the  act  exceedingly 
vague  and  ambiguous,  yet  said  it  was  nevertheless  capable  of 
being  defined  and  understood ;  and,  taking  all  its  parts  together, 
and  considering  it  as  an  entire  whole,  they  thought  no  doubt 


ificoqwrated  company,  bat  distinct  from  the  others ;  tnd  the  magistracy  of 
the  town  is  composed  of  members  partly  taken  from  the  gildry,  and  partly 
from  the  traders.     1  Kyd,  65. 

'  Harrison  d.  Timmins,  4  M.  &  S.  510. 

'  Ibid. ;  and  Wordsworth  on  Joint  Stock  Companies,  41, 275. 

'  Day  V.  Stetson,  8  Green.  (Me.)  R.  365. 

'  Penobscot t  B.  Corporation  v.  Lamson,  4  Shep.  (Me.)  R  .12, 224. 

6* 
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could  be  entertained  that  it  was  the  intention  of  the  legislature 
to  incorporate  the  directory,  and  that  all  the  affairs  of  the  cor- 
poration were  put  under  their  government.  The  directory, 
say  the  court,  it  is  true,  are  not  declared  in  express  words  to 
be  incorporated,  but  still,  the  powers  and  authority  conferred 
upon  them,  in  regard  to  banking,  cannot  exist,  unless  they  are 
incorporated.  In  the  understanding  of  the  court,  all  the  au- 
thorities show  that  a  corporation  may  be  established  by  neces- 
sary implication,  as  well  as  by  express  grant.*  These  au- 
thorities go  to  establish,  that,  whenever  the  language  manifests 
the  intention  of  the  government  to  confer  corporate  privileges, 
they  may  be  conferred  without  the  adoption,  of  any  particular 
technical  phraseology,  or  minutely  descriptive  language.'  In 
all  grants  of  corporate  privileges  to  private  companies  and  as- 
sociations, not  of  a  mmiicipal  character,  the  word  "  incorpo- 
rate" is  generally,  however,  adopted  by  the  legislature. 

In  a  case  in  Pennsylvania,  it  was  supposed  that  "  the  Farm- 
ers^ Bank  of  Lancaster^ ^  was  virtually  incorporated  by  the 
"  Act  relating  to  tlie  association  of  individuals  for  the  purpose 
of  banking."  By  that  law  it  was  enacted  that,  if  any  associ- 
ation of  citizens  should  thereafter  be  formed  for  the  purposes  of 
banking,  every  member  thereof  should  be  individually  and 
personally  liable  for  the  debts  of  the  association.  The  court 
held,  that  this  provision  could  not  be  construed  into  an  implied 
incorporation  of  the  bank  above  mentioned,  or  of  any  other 
company ;  and  they  were  of  opinion,  that  the  most  that  could 
fairly  be  inferred  was,  that  the  act  was  an  acknowledgment 
that  such  associations  were  lawful  until  prohibited  by  the 
legislature.  The  intent  of  the  law,  the  court  said,  was  to  pre- 
vent associations  that  were  about  to  be  formed,  the  members 
whereof  endeavored  to  shield  themselves  from  personal  respon- 
sibihty,  by  publishing  to  the  world  that  they  imdertook  to 
transact  business  on  the  express  condition  of  being  exempt  from 


^  Mahooey  v.  Bank  of  Arkansas,  4  Ark.  R.  620.  Opinion  by  Lacy  J. 
The  Reporter  of  the  Sup.  Court  of  Arkansas,  Albert  Pike. 

'  1  Kyd,  63 ;  see  Intr.  as  to  quasi  corporations.  Falconer  v,  Higgins,  2 
M'Lean  (Cir.  Co.)  R.  195. 
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siich  responsibility.  And  the  court  asked  how  it  could  be  sup- 
posed for  a  moment  that  there  should  be  an  intention  to  incor- 
porate associations,  without  number  and  without  end,  free  from 
all  restraint  and  limitation,  when  in  no  instance  had  a  banking 
company  been  incorporated,  before  or  since,  without  restriction 
as  to  the  amount  of  its  capital,  the  nature  of  its  business,  and 
the  extent  of  its  duration.*  The  Supreme  Court  of  Pennsyl- 
vania were,  under  an  act  of  1791,  empowered  to  certify  that 
they  confer  on  certain  associations  the  powers  and  immunities 
of  corporations ;  but  they  will  not  do  so  where  the  constitution 
of  an  association  confers  powers  not  specified  in  that  act. 
Therefore,  where  the  constitution  of  a  Medical  College,  sub- 
mitted to  the  court,  contained  a  clause  authorizing  the  college 
to  confer  degrees  in  medicine  upon  students  and  others,  the 
court  declined  certifying  in  favor  of  the  application.*  Associ- 
ations, formed  under  the  general  banking  laws  of  New  York, 
are  corporations. 

§  7.  Something  more  than  the  mere  grani  of  a  charttr  is 
necessary  to  create  a  corporate  body ;  for  it  is  necessary  that 
the  charter  should  be  accepted,  in  order  to  give  it  full  force  and 
effect ;  as  the  government  cannot  compel  persons  to  become  in- 
corporated without  their  consent  The  intention  of  a  grant  of 
incorporation  is  to  confer  some  advantage  upon  the  grantees ; 
but  as  the  grant  may  be  counterbalanced  by  the  conditions 
which  accompany  it,  the  grant  must  be  accepted  by  a  mc^oriiy, 
at  least,  of  those  who  are  intended  to  be  incorporated.  Mr. 
Justice  Wilmot  said,  in  the  case  of  Rex  v.  Vice  Chancellor  of 
Cambridge,^ — "It  is  the  concurrence  and  acceptance  of  the 
university  that  gives  the  force  to  the  charter  of  the  crown. "  It  is 
clear  that  government  cannot  enforce  the  acceptance  of  a  char- 
ter by  a  private  corporation  without  consent :  for  *^  no  corporator 


*  Myers  v.  Irrin,  2  S.  &  Rawle,  (Penn.)  R.  368.  See  Bank  of  Watertown 
V.  Asaessors,  25  Wend.  (N.  Y.)  R.  686 ;  Jackson  v.  Bank  of  Marietta,  9 
Leigh,  ( Virg.)  R.  302. 

'  Medical  College  Case,  3  Whart.  (Penn.)  R.  445. 

*  Rex  V.  V.  Chan.  Cambridge,  3  Bnrr.  1661. 


68  PRIVATE    CORPORATIONS.  [CH.  11. 

shall  be  subject  to  the  inconveniences  of  it,  without  accepting  of 
it  and  assenting  to  it."  *  It  was  held  by  the  Supreme  Court  of 
Pennsylvania,  that,  before  a  charter  can  be  considered  as  ac- 
cepted by,  or  binding  upon,  a  religious  society,  it  must  appear 
that  they  were  notified  of  it,  and  that  they  duly  met  together 
to  consult  and  deliberate  upon  it,  and  that  they  accepted  it  in 
their  associated  capacity.*  The  same  principle  has  been  re- 
cognized by  the  Supreme  Court  of  Massachusetts,  in  a  case 
where  the  court  say :  "  That  a  man  may  refuse  a  grant,  whether 
from  the  government  or  an  individual,  seems  to  be  a  principle 
too  clear  to  require  the  support  of  authorities."*  A  grant  of 
incorporation  is,  in  fact;  in  the  nature  of  a  contract  between  the 
government  and  its  subjects,  the  latter  of  whom  undertake,  in 
consideration  of  the  privileges  bestowed,  to  do  what  the  govern- 
ment is  interested  in  having  done.  The  terms  offered  by  the 
government  may  therefore  be  acceded  to,  or  refused  by  the  in- 
tended body  corporate,  and  if  not  acceded  to,  have  no  binding 
effect.*  Even  the  inhabitants  of  a  town,  it  was  long  ago  held, 
could  not  be  incorporated  without  the  consent  of  the  nuyor  part 
of  them.* 


>  King  V.  Passmore,  3  T.  R.  240 ;  Baily  v.  Mayor  &c.  of  New  York,  3 
Hill  (N.  Y.)  631. 

*  Shortz  V.  Uoangst,  2  Watts  &  S.  (Penn.)  R.  45. 
'  Ellis  ff.  Marshall,  2  Mass.  R.  279. 

*  Darthmouth  College  v.  Woodward,  4  Wheat.  518 ;  and  see  also  Lincoln 
and  Ken.  Bank  v.  Richardson,  1  Greenl.  (Me.)  R.  79 ;  Fire  Department  o. 
Kip,  10  Wend.  (N.  Y.)  R.  266. 

*  2  Brownl.  100.  There  is  a  difference,  however,  between  a  charter 
granted  in  general  terms  to  incorporate  the  inhabitants  of  a  city,  and  a  char* 
ter  which  creates  distinct  parts  of  the  corporate  body,  fills  ap  some  of  the 
offices  by  name,  and  leaves  it  open  to  them  to  elect  a  number  of  freemen. 
As,  where  the  king  appointed  a  certain  number  of  aldermen  and  common- 
council  men,  by  charter,  who  were  the  immediate  grantees ;  and  afterwards 
gave  them  power  to  swear  freemen  upon  their  request,  they  first  taking  the 
oaths ;  the  freemen  are  not  ipsofacto^  and  without  their  assent,  members  of 
the  corporation,  though  entitled  to  be  admitted  if  they  choose.  Rex  v, 
Amery,  1  T.  R.  575.  In  the  case  of  the  College  of  Physicians,  the  charter 
was  granted  to  six  persons  by  name,  and  all  others  of  the  faculty  o(  and  in 
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§  8.  It  appearing  that  an  acceptance  of  the  charter  is  neces- 
sary, we  next  proceed  to  show  what  will  amount  to  an  accept^ 
ance,  and  how  it  may  be  proved.  The  question,  whether  a 
charter  has  been  accepted,  will  of  course,  in  a  measure,  depend 
upon  the  circumstances  under  which  it  was  granted.  If  a 
peculiar  charter  is  applied  for,  and  it  is  given,  there  can  be  no 
reasonable  ground  to  doubt  of  its  immediate  acceptance.  It  has, 
indeed,  been  held  that  grants  beneficial  to  corporations,  may  be 
presumed  to  have  been  accepted,  and  an  express  acceptance  is 
not  necessary.*  A  corporation  created  by  statute,  which  re- 
quires certain  acts  to  be  done  before  it  can  be  cc»isidered  in 
esse,  must  show  such  acts  to  have  been  done,  to  establish  its 
existence ;  but  this  rule  does  not  apply  to  corporations  declared 
such  by  the  act  of  incorporation.^  If  a  charter  is  granted  to 
persons  who  have  not  applied  for  it,  the  grant  is  said  to  be  in 
fieri,  until  there  has  been  an  acceptance  expressed.'  It  may, 
for  a  time,  remain  optional  with  the  persons  intended  to  be 
incorporated,  whether  they  will  take  the  benefit  of  the  act  of 
incorporation ;  yet  if  they  execute  the  powers,  and  claim  the 
privileges  granted,  the  duties  imposed  on  them  by  the  act,  will 
then  attach,  from  which  they  cannot  discharge  themselves.^ 
It  is  not  indispensable  to  show  a  written  instrument,  or  even  a 
vote  of  acceptance ;  and  there  may  be  many  instances  in  which 
an  acceptance  can  be  inferred.*  An  acceptance  of  charter,  at 
least  for  som^  purposes,  may  always  be  inferred  from  the  ex- 


the  cit/  of  London.  By  virtue  of  this  charter,  it  was  held,  that  all  the 
practising  physicians  in  London  were  not  members  of  the  corporation ;  and 
that  the  corporation  were  only  bound  to  admit  every  person,  whom  they,  on 
examination,  thought  fit  to  be  admitted.    Rex  v.  Askew,  4  Burr.  2199. 

'  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  (Mass.)  R.  344. 

■  Fire  Department  ».  Kip,  10  Wend.  (N.  Y.)  R.  266. 

»  Dartmouth  College  v.  Woodward,  4  Wheat.  688.  "^ 

^  Riddle  0.  Pro.  of  Locks,  &c.  on  Merrimack  River,  7  Mass.  R.  187. 

*  Bank  of  U.  States  v.  Dandridge,  12  Wheat.  71.  It  is  not  essential  to  the 
taking  effect  of  the  charter,  that  it  should  appear  upon  the  corporate  records. 
Rassel  o.  M'Clellan,  14  Pick.  (Mass.)  R.  53.  But  parol  evidence  is  inad- 
missible to  prove  acceptance,  where  the  records  of  a  corporate  existence 
can  be  shown.    Coffins  v,  Collins,  17  Maine  R.  440. 
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ercise  of  corporate  powers  under  it/  Where  it  appeared  that 
the  persons  named  in  an  act  of  incorporation,  had  held  meeU 
ings  under  it,  adopted  by-laws^  elected  officers^  and  done  other 
corporate  acts,  it  was  held  to  be  sufficient  evidence  of  the  ex* 
istence  of  a  company  capable  of  taking  and  holding  property, 
though  there  was  no  legal  record  of  the  first  meeting  and  no 
formal  acceptance  of  the  charter.' 

The  stockholders  of  a  bank  may  be  bound  by  an  acceptance, 
or  any  conduct  amounting  to  an  acceptance,  on  the  part  of  the 
directors.^  But  this  rule  is  founded  upon  the  consideration 
that  certain  persons  have  been  invested  with  sufficient  power 
to  bind  the  whole  body  by  their  acceptance ;  were  it  other- 
wise, the  charter  must  then  be  accepted,  at  least  by  impli- 
cation, by  a  majority  of  the  whole  nimiber  of  the  company. 
There  is  an  authority  for  this  distinction,  in  Pennsylvania,  in 
a  case  where  a  minority  of  the  persons,  in  whom  a  trust  for  a 
school  fund  was  vested,  procured  a  charter  of  incorporation 
imder  the  act  of  1791.  It  was  held,  that  no  rights  could  be 
acquired  in  oppositicm  to  the  will  of  the  majority.^  If  a  charter 
be  given  to  a  company,  and  certain  persons  are  nominated  to 
admit  others,  the  charter  needs  only  be  accepted  by  the  ma- 
jority of  nominees ;  for  they  alone  constitute  the  original  cor- 
poration, and  those  who  are  afterward  admitted,  manifest  tlieir 
assent  by  becoming  members.*  And  even  if  there  be  but  one 
nominee,  his  acceptance  is  sufficient.'  ^ 


^  Penobscot  B.  Corporation  v.  Lam  ton,  4  Shep.  (Me.)  R.  224 ;  Middle- 
sex Husbandmen,  &c.  v.  Davis,  3  Met.  (Mass.)  R.  133. 

'  Trott  V.  Warren,  2  Fairf.  (Me.)  R.  227 ;  and  see  to  the  same  effect.  All 
SainU  Church  v.  Lovett,  1  Hall  (N.  Y.)  R.  191 ;  Dutchess  Cott.  Man.  Co. 
V,  Davis,  14  Johns.  (N.  Y.)  R.  238 ;  Trustees  of  Vernon  Society  o.  Hills, 
6  Co  wen  (N.  Y.)  R.  23.  But  see  further,  on  this  subject,  the  Chapter  on 
Admission  and  Election  of  Members  and  Officers. 

'  Lin.  &  Ken.  Bank  v.  Richardson,  1  Greenl.  (Me.)  R.  70. 

*  Commonwealth  v.  Huston,  7  Serg.  &  Rawle  (Penn.)  R.  460 ;  and  tee 
Dartmouth  College  v.  Woodward,  4  Wheat.  (U.  S.)  R.  688. 

»  Rex  V.  Amery,  1  T.  R.  675. 

'  Penobscott  B.  Corporation  v.  Lamson,  4  Shep.  (Me.)  R.  224 ;  Day  v. 
Stetson,  8  Greenl.  (Me.)  R.  865. 
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A  charter  mnst  be  accepted  as  it  is  offered,  and  without  cmi- 
dUion;  neither  can  there  be  a  partial  acceptance  any  more 
than  there  can  be  an  acceptance  by  part  of  the  persons  intended 
to  be  incorporated.^  But  if  a  new  charter  be  given  to  a  cor- 
poration already  created,  there  may  be  a  partial  acceptance  of 
the  second  charter;  and  the  body  corporate  may  act  partly 
under  the  one  and  partly  under  the  other.  On  a  contest  for 
die  office  of  high  steward  of  the  university  of  Cambridge,  it 
was  held  by  the  court,  that  the  crown  could  not  take  away 
from  the  university  any  rights  that  had  formerly  subsisted  in 
them  under  old  charters  or  prescriptive  usage ;  that  the  validity 
of  these  new  charters  must  depend  on  the  acceptance  of  the 
university ;  that  when  the  crown  gave  the  new  statutes,  the 
university  of  Cambridge  was  of  ancient  establishment,  and  had 
fonner  charters  of  very  old  date,  and  there  was  no  intention  to 
alter  or  overturn  their  ancient  constitution ;  that  the  new  sta- 
tutes undoubtedly  meant  to  leave  the  ancient  constitution  of 
the  university,  in  a  great  measure,  as  it  was,  without  repealing 
their  established  rights  and  privileges;  and  that  the  university 
eould  not  mean  to  accept  them  on  any  other  terms ;  that  it 
was  not  intended,  by  the  new  statutes,  to  alter  the  mode  of 
election,  unless  the  university  chose  so  to  do ;  that  it  was  the 
concurrence  and  acceptance  of  the  university  that  gave  force  to 
the  charter  of  the  crown ;  tfiat  they  might  accept  the  body  of 
statutes  separaieljf  and  distmctlff,  and  were  not  botmd  to  ac- 
cept all,  or  leave  all ;  and  that,  in  the  present  case,  it  appeared 
there  was,  in  &ct,  a  partial  acceptance.' 

Sometimes,  a  particular  subscriber  to  a  joint  stock  corpora- 
tion may  not  be  bound  by  an  acceptance  of  the  charter  by  the 
others.  In  an  action,  by  a  corporation,  to  recover  from  a  sub- 
scriber to  the  stock  the  amount  of  his  subscription,  it  appeared 
that  the  charter  had  been  obtained  in  consequence  of  ficti- 
tious subscriptions,  to  a  part  of  the  stock.    Although  it  was 


'  Wilcock  on  Man.  Corpor.  30 ;  Rex  o.  Passmore,  3  T.  R.  240 ;  Rex  v. 
Amery,  1  T.  R.  5S9 ;  Rex  v.  Cambridge,  3  Burr.  1656. 
'Rex  V.  Cambridge,  3  Barr.  1656-1661. 
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held  by  the  Supreme  Court  of  Pennsylvania,*  that,  the  defend- 
ant having  accepted  the  charter,  and  acted  under  it,  he  was 
liable  to  pay ;  yet  it  was  afterwards  held,  in  the  same  case, 
again  removed  to  the  Supreme  Court,  by  writ  of  error,  that,  if 
the  subscribers  were  ignorant  of  the  fact  of  fictitious  subscrip- 
tions having  been  made,  their  acceptance  of  the  charter  did 
not  bind  them.*  But  where  there  is  no  fraud,  or  undue  con- 
cealment, it  is  otherwise.  Thus  a  member  of  an  incorporated 
insurance  company  was  held  to  be  bound  by  a  statute,  which 
varied  the  terms  of  the  original  act  of  incorporation,  such  act 
being  passed  at  the  instance  of  a  legal  meeting  of  the  company, 
though  he  was  not  present.'  In  such  case,  the  member  may, 
perhaps,  be  said  to  be  bound  by  implication,  as  he  may  be 
under  an  original  act  of  incorporation.  Consenting  by  impli- 
cation, under  a  special  statute  of  incorporation,  precludes  the 
member  from  afterwards  denying  his  liability  to  the  lawful 
exactions  of  the  corporation,  on  the  ground  that  he  did  not 
solicit  the  privilege.* 

It  has  been  stated,  that  the  charter  can  be  accepted  neither 
conditionally  nor  partially ;  it  is  equally  well  established,  that 
it  cannot  be  accepted  for  a  limited  time.  And  if  it  has  once 
been  received,  though  but  for  an  hour,  or  even  a  moment,  it  is 
conclusive  and  obligatory.* 

It  has  also  appeared  that,  where  persons,  composing  an  in- 
tended corporation,  act  under  the  charter,  it  amounts  to  an 
acceptance.  It  is  usual,  whenever  a  charter  is  pleaded,  and 
no  direct  and  express  acceptance  can  be  averred,  to  show  such 
usage  as  could  not  have  prevailed,  unless  it  had  been  received, 
and  from  which  the  court  may  necessarily  infer  an  acceptance. 

*  Centre  Turn.  Co.  o.  M*Connby,  16  S.  &  Rawle  (PeoD.)  R.  140. 
■M'Conaby  ©.  Centre  Tarn.  Co.  1  Penn.  R.  426. 

'  Currie  v.  Mutual  Ins.  Co.  1  Hen.  &  Muo.  (Virg.)  R.  315. 
«  Ellis  V,  Marshall,  2  Mass.  R.  269. 

*  Rex  V.  Bazey,  4  M.  At  S.  255. 
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CHAPTER  III. 

BOW    THE    BODY    CORPORATE    IS    CONSTITUTED;    AND    OF    ITS    NABQ, 

PLACE,   MODE   OF  ACTION,    POWERS,   ETC. 

$  1.  A  CORPORATION  is  usually  composed  of  natural  persons 
merely  in  their  natural  capacity ; '  but  it  may  also  be  composed 
of  persons  in  their  political  capacity  of  members  of  other  corpo- 
rations.' Thus,  by  a  charter  of  Edward  VI.,  the  mayor,  citi- 
zens and  commonalty  of  London  are  appointed  Governors  of 
Christ's  Hospital  of  Bridewell,  and  incorporated  by  the  name 
of  the  Governors  of  the  possessions,  revenues  and  goods  of 
the  Hospital  of  Edward  YI.,  King  of  England,  of  Christ 
Bridewell.'  So  the  government  of  the  country  may  be,  and 
often  is,  one  of  the  members  of  a  private  corporation ;  as  in 
the  case  of  the  Bank  of  the  United  States,  the  Planters'  Bank 
of  Georgia,^  and  the  Bank  of  the  State  of  South  Carolina.* 

And  a  man,  who  forms  a  component  part  of  a  corporation 
aggregate,  may  have,  to  some  purposes,  a  distinct  corporate 
capacity,  as,  in  England,  a  dean  and  a  chapter  form  one  corpo- 
ration aggregate,  but,  in  many  cases,  both  dean  and  prebend- 
aries have  distinct  rights  as  corporations  sole  ;  each  may  have 
peculiar  revenues  appropriated  to  him  and  his  successors  in  his 
political  capacity;  and  the  prebendaries  alone,  without  the 
dean,  may  also  form  one  aggregate  corporation,  distinct  from 
that  of  dean  and  chapter.' 


'  A  corporation  may  consist  of  both  men  and  women,  prorided  its  insti- 
tation  is  not  repugnant  to  the  condition  and  modesty  of  women.  AylifTe, 
CiTil  Law,  204. 

»  1  Kyd,  32.  *  9  Wheat.  (U.  S.)  R.  907* 

»  10  Co.  31  b.  »  3  M'Cord,  (S.  C.)  R.  377. 

'  Something  similar  to  this  obtained  with  respect  to  abbeys  and  priories, 

7 
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So  also  several  distinct  and  independent  corporations  may 
form  the  component  parts  of  one  general  corporate  body.  For 
instance,  in  Shrewsbury,  in  England,  there  are  several  distinct 
and  independent  companies  of  carpenters,  bricklayers^  &c., 
and  these  all  united  form  one  great  corporation,  under  the 
name  of  the  "  Company  of  Carpenters,  Bricklayers,  &c.  of 
Shrewsbury."  There  are  some  towns  also  in  England  in 
which  there  are  several  incorporated  companies  of  trades, 
which  have  so  far  a  connection  with  the  general  corporation  of 
the  town,  that  no  man  can  be  a  freeman  of  the  town  at  lai^ 
"and  consequently  a  member  o(  the  general  corporation,  without 
being  previously  a  freeman  of  some  one  of  these  oompaniea; 
and  of  this  description  is  the  corporation  of  the  city  of  London. 
The  general  corporate  bodies  of  the  English  Universities  aie 
constituted  nearly  in  the  same  manner ;  for  every  m^nber 
^of  the  general  corporaticxi  must  be  a  member  of  some  one  of 
'the  colleges  or  halls  within  the  university.^    There  are  tech- 


before  the  dissolution  of  the  monasteries ;  of  the  former  there  was  but  one 
'kind,  every  house  being  independent ;  but  of  the  latter  there  were  two 
kinds ;  first,  those  where  the  prior  was  chief  governor,  as  fully  as  any 
'abbot  in  his  abbey,  and  was  chosen  by  the  convent;  secondly,  those  where 
•^e  priory  Was  a  cell,  subordinate  to  some  great  abbey,  and  the  prior  wis 
.placed  and  displaced  at  the  will  of  the  abbot.    But  there  was  a  consideia- 
ble  difiference  between  some  of  these  cells ;  for  some  were  altogether  sub- 
ject to  their  respective  abbeys,  who  sent  them  what  officers  and  monks 
they  pleased,  and  took  their  revenues  into  the  common  stock  of  the  abbeys; 
*bot  others  consisted  of  a  stated  number  of  monks,  who  had  a  prior  sent 
•them  from  the  abbey,  and  paid  a  pension  yearly,  as  an  acknowledgment  of 
•their  sobjection,  but  acted  in  other  matters  as  an  independent  body,  and  had 
the  rest  of  the  revenues  for  their  own  use.    Bums,  Eecles.  Law,  tit.  Me- 
nasteries,  ^  7 ;  1  Kyd,  33,  34. 

'  1  Eyd,  36.  There  are  also  several  corporate  companies  of  trades, 
without  reference  to  any  general  corporation  of  the  town  in  which  they 
are,  and  indeed  where  there  is  no  incorporation  of  the  town  at  ail.  The 
Bank,  the  East  India  Company,  the  College  of  Physicians,  and  other  acien- 
tific  companies,  have  no  reference  to  the  general  corporation  of  the  city  of 
London.  Ibid.  In  Massachusetts,  the  North  Parish  in  Harwich  was 
incorporated  into  a  town  by  the  name  of  Brewster,  and  having  continued 
to  act  as  a  parish,  it  was  contended,  that  it  ceased  to  exist  in  that  capatity 
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nical  difficulties  in  consideriBg  sev:eral  coFporations  as  co- 
partners^ or  as  having  bl^ded  their  powers  and  interests 
together,  so  that  whatever  should  have  been  done  by  one^ 
should  be  binding  on  the'others ;  and  yet  if  they  are  all  com- 
posed of  the  same  individuals  using  several  corporate  powers 
for  the  same  end  and  purpose,  with  nothing  but  the  form  of  a 
record  to  distinguish  them,  equity  would  seem  to  require  that 
they  should  not  be  allowed  to  sever  to  the  prejudice  of  any 
pensoDs  with  whom  either  might  contract.^ 

$  2.  Many  aggregate  corporations  are  composed  of  distinct 
partS)  which  are  called  integral  parts,  without  any  one  of 
which  the  corporation  would  not  be  complete,  although  none 
of  them  are  by  themselves  a  corporation.  Thus,  where  a  cor- 
poration  consists  of  a  mayor,  aldermen,  and  commonalty,  the 
mayor,  the  aldermen,  and  the  commonalty  are  three  int^;ral 
parts;  but  neither  of  them  has  any  corporate  capacity,  distinct 
from  the  other  two,  and  therefore  the  mayor  caimot,  in  his 
political  character  of  mayor,  take  in  succession  anything  as  a 
sole  corporation ;  nor  the  aldermen,  as  a  select  body,  take  any- 
thing to  them  and  their  successors  as  an  aggregate  corpora- 
tion. In  many  aggregate  corporations  there  is  one  particular 
person,  who  is  called  the  head,*  and  who  forms  one  of  the  inte- 
gral parts ;  such  is  the  mayor  of  a  city  corporation ;  and  the 
chancellor  in  the  general  corporations  of  the  EngUsh  universi- 
ties.'   The  corporation  of  St  Mary's  Church,  in  the  city  of 


vpon  its  tncorporatioD  into  a  town ;  but  it  was  decided  that  the  parish  still 
continaed  to  exist.  It  was  also  settled  as  law,  that  the  inhabitants  of  a 
town  are  not  necessarily,  and  of  course,  members  of  a  pariah  included 
within  it ;  but  that  those  who  are  exempted  on  account  of  their  religious 
scruples  and  opinions,  though  members  of  the  town,  are  not  members  of 
the  parish  comprehended  by  the  same  boundaries.  Dillingham  v.  Snow,  3 
Mass.  R.  276 ;  6  1/Iass.  R.  547.  And  see  In.  of  Milford  v.  Godfrey,  1  Pick. 
(Mass.)  R.  98. 

^  Per  Parker,  C.  J.,  in  Proprietors  of  Canal  Bridge  o.  Gordon,  1  Pick. 
(Mass.)  R.  305. 

'  I  Kyd,  36.  But  there  may  be  a  corporation  aggregate  of  many  per- 
sons, capable,  without  a  head,  as  a  chapter  without  a  dean,  or  a  common- 
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Philadelphia,  consisting  of  three  clerical  and  eight  lay  mem- 
bers, was  considered  by  the  court  to  be  a  corporation  com- 
posed of  two  distinct  classes,  or  integral  parts/ 

$  3.  It  is  stated  by  Mr.  Kyd  *  that  there  are  three  different 
kinds  of  assemblies  in  corporations,  which  he  styles  legislative, 
electoral,  and  administrative. 

1.  The  legislative  assembly  possesses  the  power  of  making 
laws ;  such  are  the  court  of  common  council  in  London,  the 
court  of  proprietors  of  the  Bank  of  England,  and  of  the  East 
India  and  South  Sea  Companies.'  And  in  this  division  of  cor- 
porate assemblies,  it  is  obvious,  may  be  included  any  part  of 
the  body  corporate  in  which  is  vested  the  authority  of  pre- 
scribing rules  of  conduct  for  the  body  at  large. 

2.  The  electoral  assembly  is  that  which  is  authorized  to 
elect  officers ;  such  are  in  general  the  proprietors  of  stock  com- 
panies; and  the  body  at  large  of  every  corporation,  when 
the  power  of  election  has  not  been  vested  in  a  minor  body. 

3.  The  administrative  have  the  management  of  particular 
affairs,  such  as  the  courts  of  assistants  in  the  city  companies 
of  Europe ;  the  court  of  directors  of  a  bank  and  other  stock 
companies. 

The  same  body  of  men  may  therefore,  and  frequently  do 
possess  distinct 'powers;  as  for  instance,  the  comitia  majora  of 
the  college  of  physicians,  in  the  city  of  London,  who  possess 
the  legislative^  the  electoral,  and  the  administrative  powers; 
so  all  the  three  powers  are  possessed  by  the  congregation  in 


alty  without  a  mayor;  thas  the  collegiate  church  of  South  well,  inNottiog- 
hamshire,  consists  of  prebendaries  only,  without  a  dean ;  and  the  gover- 
nors of  Sutton's  Hospital,  commonly  called  the  Charter  House,  have  no 
president  or  superior,  but  are  all  of  equal  authority ;  and  at  first  the  greater 
number  of  corporations  were  without  a  head.    Ibid.  37. 

'  Corpor.  of  St.  Mary's  Church,  7  S.  &  Rawle,  (Penn.)  R.  517. 

•  1  Kyd,  399. 

'  So  are  the  legislative  courts  of  the  different  London  companies  of 
tradesmen ;  the  comitia  majora  of  the  College  of  Physicians,  the  convoca- 
tion in  the  university  of  Oxford,  and  the  congregation  or  senate  in  the  uni* 
Tersity  of  Cambridge.    Ibid. 
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the  university  of  Cambridge,  in  England.  In  private  corpo- 
fations  generally  the  electoral  power  is  in  the  body  at  large, 
though  it  DQiay  be  vested  in  a  body  selected  solely  to  make 
elections,  or  in  the  legislative  or  administrative  assembly. 
The  qualification  of  persons  to  exercise  the  above  powers  must 
of  course  depend  upon  the  charter  and  the  by-laws.^ 

$  4.  Every  corporation  should  have  a  name '  by  which  it 
is  to  sue  and  be  sued,  and  do  all  legal  acts.  The  name  of 
incorporation,  says  Sir  Edward  Coke,  is  a  proper  name,  or 
name  of  baptism ;  and  therefore,  when  a  private  founder  gives 
his  college  or  hospital  a  name,  he  does  it  only  as  a  godfather ; 
and  by  that  same  name  the  king  baptizes  the  corporation.' 
But  though  the  name  of  a  corporate  body  is  compared  to  the 
Christian  name  of  a  natural  person,  yet  the  comparison  is  not 
in  all  lespeds  perfectly  correct.  A  Christian  name  consists, 
in  general,  but  of  a  single  word,  as  OUver,  or  Robert,  in  which 
the  alteration  or  omission  of  a  single  letter  may  make  a  mate- 
rial alteration  in  the  name.  In  all  grants  by  or  to  a.  corpora- 
tion, though  expressed  to  show,  that  there  is  such  an  arti- 
ficial being,  and  to  distinguish  it  from  all  others,  the  body  is 
well  named,  though  there  is  a  variation  in  words  and  sylla- 
bles.'^ The  name  of  a  corporation  frequently  consists  of  sev- 
eral words,  and  the  transposition,  interpolation,  omission,  or 
alteration  of  some  of  them  may  make  no  essential  difference  of 
tfieir  sense.*  The  Supreme  Court  of  New  Hampshire  say, 
that  there  is  this  difierence  between  the  alteration  of  a  letter, 
or  the  transposition  of  a  word  between  naming  a  natural  per- 
son and  naming  a  corporate  body.  It  makes  entirely  another 
name  of  the  person  in  the  one  case,  while  the  name  of  a  cor- 
poration frequently  consists  of  several  descriptive  words,  and 
the  transposition  of  them,  or  an  interpolation,  or  omission  of 


^  Ibid.  400.    See  po8t,  chap,  on  By-Laws. 

*  Com.  Dig.  tit.  Franchise,  (F.  9),  10  R.  29,  b. 

*  10  R.  9S. 

*  10  Rep.  135.    See  Bac.  Abridg.  tit.  Corf, 

*  See  1  Kyd,  227. 
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some  of  them;  may  make  no  essential  difference  in  their 
sense.  ^  In  a  devise  to  a  corporation,  if  the  words  (though  the 
name  be  entirely  mistaken)  show,  that  the  testator  could  only 
mean  a  particular  corporation,  it  is  sufficient,  as  for  instance, 
a  devise  to  John  Bishop  of  Norwich,  when  his  name  is  George.* 
So,  it  was  held  in  Massachusetts,  that  a  devise  to  "  The  In- 
habitants of  the  SoiUh  Parish,"  may  be  enjoyed  by  "  The  In- 
habitants of  the  First  Parish." ' 

For  a  corporation  to  attempt  to  set  aside  its  own  grant, 
by  reason  of  its  misnomer,  was  severely  censured,  and  in  a 
great  measure  repressed,  as  early  as  the  time  of  Lord  Coke.* 
Where  the  name  of  a  corporate  grantor  is  mistaken,  as 
where  John  Abbott  of  N.  granted  common  of  pasture  to  J.  S. 
by  the  name  of  William  Abbott  of  N.  the  grant  is  still  good.* 

The  name  of  a  corporation,  it  seems,  may  be  implied;  as  if 
the  inhabitants  of  Dale  should  be  incorporated  with  power  to 
choose  a  mayor  annually,  though  no  name  be  expressed,  yet 


^  Newport  Mecbanics  Man.  Co.  o.  Spirbird,  10  (N.  H.)  R.  123. 

•  Hob.  R.  33. 

'  First  Parish  in  Satton  t;.  Cole,  3  Pick.  (Mass.)  R.  232.  See  also  Dau- 
pbin  Turnpike  Co.  v.  Myers,  0  S.  &  Rawle,  (Penn.)  R.  12.  See  also  Med- 
way  Colt.  Man.  Co.  v.  Adams,  10  Mass.  R.  360.  Held  in  New  Hampshire 
that  where  a  promissory  note  was  given  to  the  President,  Directors  and 
Company  of,  instead  of  to  the  Newport  Mechanics  Man.  Co.,  which  was 
the  true  name  of  the  corporation  to  which  the  note  was  designed  to  be 
given ;  that  the  variance  was  not  such  as  to  preclude  a  recovery,  in  the 
name  of  said  corporation.  Newport  Mechanics  Man.  Co.  v.  Spirbird,  10 
(N.  H.)  R.  123. 

^  10  Co.  126,  a.  And  see  2  Kent's  Cora.  2d  ed.  292.  Also  African  So- 
ciety V,  Mutual  R.  Society,  13  Johns.  (N.  Y.)  R.  38. 

*  So  if  the  name  be  expressed  by  words  which  are  synonymous,  it  is 
sufficient;  as  where  a  college  was  instituted  by  the  name  of  Guardianus  el 
Scholares,  and  they  made  a  lease  by  the  name  of  Custos  el  Scfiolares,  it 
was  adjudged  good.  lb.  And  so,  if  J.  S.  Abbott,  of  B.  makes  a  lease  by 
the  name  of  J.  S.  Clericus,  of  B.  11  R.  21.  And  where  the  "  Dean  and 
Chapter  of  the  Cathedral  Church  in  Oxford  "  made  a  lease  by  the  name  of 
"  The  Dean  and  Chapter  of  the  Cathedral  Church  in  the  University  of 
Oxford,'*  it  was  adjudged  good,  as  the  place  of  situation  was  well  and 
sufficiently  shown.    Popb.  57. 
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it  is  a  good  corporation  by  the  name  of  "  Mayor  and  Com- 
monalty." * 

And  a  corporation  may  have  one  name,  by  which  it  may 
take  and  grant,  and  another,  by  which  it  may  plead  and  be 
impleaded.  Thus  it  may  pm-chase  and  grant  by  the  name  of 
"  Master,  Wardens,  and  Brothers,"  and  be  empowered  to  plead 
and  be  impleaded  by  the  name  of  "Wardens"  alone.*  But 
in  this  respect  a  distinction  has  been  made  between  the  case 
of  a  corporation  by  prescription,  and  that  of  a  corporation  by 
charter  ;  the  former  may  have  several  names  to  the  same  pur- 
pose ;  and  a  scire  facias  will  lie  in  one  of  the  names  on  a  judg- 
ment obtained  in  the  other.'  But  a  corporation  by  charter,  it  is 
said,  though  it  may,  either  by  charter,  or  by  act  of  ParUa- 
ment,  be  empowered  to  grant  and  purchase  by  one  name,  and 
sue  and  be  sued  by  another,  yet  cannot  have  two  names  to  the 
same  purpose.  **  Mr.  Kyd  says,  "This  maybe  true  with  re- 
spect to  a  grant  by  cAar/cr,"  but  adds  "  There  seems  to  be  no 
reason  why  an  act  of  Parliament  might  not  empower  a  cor- 
poration by  charter  to  use  two  names  to  the  same  purpose."* 
It  has  been  held  in  Massachusetts,  that  a  parish  may  be 
known  by  several  corporate  names ;  and  the  court  say,  "  We 
know  not  why  a  corporation  may  not  be  known  in  its  public 
proceedings  by  several  names,  as  well  as  individuals."  * 

A  corporation  which  has  been  dissolved,  (or  more  correctly, 
suspended,)  by  the  loss  of  the  governing  members,  may  be 
revived  either  by  the  old,  or  by  a  name  different  from  that  by 
which  it  was  formerly  known,  still  preserving  its  identity  and 
ancient  rights.'' 

For  the  purpose  of  preserving  regularity  in  legal  proceed- 

'  1  Salk.  191. 

■  Bro.  Corpor.  95;  I  Kyd,  229;  Wilcockon  Mun.  Corpor.  34. 

*  1  Kyd,  229. 

«  3  Salk.  102 ;  Lutw.  108  ;  Hard.  504. 

*  Kyd,  230.  A  corporation  by  prescriptioo  may  have  more  names  than 
one.    Wilcock  on  Mud.  Corpor.  34. 

*  Minot  9.  Curtis,  7  Mass.  R.  441. 

^  1  Kyd,  232;  Wilcock  on  Mud.  Corpor.  36;  Episcopal  Charitable  So- 
ciety V.  Episcopal  Churchy  1  Pick.  (Mass.)  R.  372. 
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ings,  a  slighter  vanation  of  name  may  be  sufficient  to  sustain 
a  plea  in  abatement,  than  that  which  would  be  held  necessary 
for  the  purpose  of  allowing  a  grant  or  other  act  to  be  avoided 
by  the  party,  who  would  derive  advantage  from  setting  it 
aside,  after  having  probably  received  a  good  consideration.  And 
the  court  allows  a  variance  to  be  taken  advantage  of  in  a  plea 
of  abatement,  which  it  will  not  admit  as  sufficient  ground  for 
a  non-suit^ 

^  5.  A  corporation,  it  is  said,  should  be  c(»istituted  of  8C«ne 
place,*  And  though  the  place  be  not  in  reality  in  the  country 
subject  to  the  dominion  of  the  government  creating  the  corpo- 
ration, the  corporation  should  be  mentioned  as  of  that  country ; 
as  the  '^  corporation  of  St  John  of  Jerusalem  in  England.'" 
It  is  sufficient  if  the  coiporation  is  named  of  any  place,  though 
it  may  not  have  any  lands  or  possessions  there.*  Where  jus- 
tice requires  it,  the  court  will  look  into  the  residence  of  the 
individual  members  composing  the  corporation ;  and  if  such 
members  can  sue  in  any  court,  by  right  of  citizenship,  the 
corporaticm  may  sue.*    PoUtical  and  municipal  corporations, 


*  VITilcock  on  Man.  Corpor.  37;  and  see  also  Minot  v.  Curtis,  7  Mass. 
R.  441.  It  was  held,  that  using  the  name  of  Mayor  and  Burgesses  of  the 
«  borough  of  S.**  where  the  charter  incorporated  the  place  by  the  name  of 
the  Mayor  and  Burgesses  of  the  "borough  of  S.  in  the  county  5."  to  be 
called  the  Mayor  and  Burgesses  of  the  **  borough  of  S.  in  the  county  of  S." 
might  be  taken  advantage  of  on  a  plea  in  abatement ;  but  that  a  corpora- 
tion averring  that  it  was  incorporated  by  the  former  name  would  not  be 
subject  to  a  non-suit,  though  the  latter  appeared  to  be  the  true  name,  upon 
showing  the  charter ;  for  this  is  an  error  in  addition,  and  not  in  substance, 
and  the  defendant  cannot  say  there  was  no  such  corporation.  Lyme  Regis, 
10  R.  126  ;  Strafford  v.  Balton,  1  B.  &  P.  41;  Ipswich  o.  Johnson,  2  Bar- 
nard, 120;  IKyd,  258. 

*  1  R,  123.  •  10  R.  32,  b. 
«  Com.  Dig.  tit.  Fran.  (F.8.) 

*  Lexington  Manufacturing  Co.  v.  Dorr,  2  Litt.  (Ky.)  R.  256.  Bank  stock 
belonging  to  a  corporation  having  no  local  limits,  but  required  by  its  char* 
ter  to  keep  its  office  in  the  town  of  H.,  b  not  taxable  in  the  town  of  H., 
within  the  meaning  of  the  statute  of  Connecticut,  providing  for  the  collection 
of  taxes.    Hartford  Fire  Ins.  Co.  v,  Hartford,  3  Conn.  R.  15. 
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as  counties,  towns,  parishes,  &c.,  are  of  course  always  local ; 
but  private  trading  corporations  are  more  ambulatory,  and  are 
not  restricted  as  to  the  residence  of  their  members,  or  the  place 
at  which  their  affairs  are  to  be  conducted/  As  in  the  case  of 
a  natural  person,  it  is  not  necessary,  that  the  corporation 
should  actually  exist  within  the  limits  of  the  sovereignty,  in 
which  a  ccmtract  is  made.  But  this  rule  is  of  course  subject 
to  the  qualification,  that  if  a  corporation  would  exercise  the 
powers  with  which  it  is  endowed,  in  another  state,  it  must  be 
with  a  regard  to  the  laws  of  such  other  state.  In  the  case  of 
Runyan  v.  Lessee  of  Coster,  the  legislature  of  the  State  of  New 
York  incorporated  the  New  York  and  Schuylkill  Company, 
by  an  act  conferring  the  usual  powers  of  a  body  corporate,  the 
object  for  which  was  to  obtain  coal  from  the  mines  of  Penn- 
sylvania. The  company  in  the  corporate  name  and  capacity, 
secured  by  purchase,  valuable  and  extensive  coal  lands  in 
Pennsylvania,  under  the  power  conferred  by  the  legislature 
of  New  York,  to  purchase  and  hold  land  in  the  attainment  of 
their  object  It  was  adjudged  by  the  Supreme  Court  of  the 
United  States,  that  the  right  to  the  land  so  purchased,  depend- 
ed on  the  assent  or  permission,  express  or*  implied,  of  the  State 
of  Pennsylvania,  and  that  the  law  of  Pennsylvania,  as  to  the 
right  of  purchasing  and  holding  land  by  a  corporation,  must 
govern  in  a  case  where  land  within  the  limits  of  Pennsylvania, 
had  been  purchased  by  a  corporation  created  by  the  legisla- 
ture of  New  York.' 

In  the  case  of  the  Hartford  Fire  Insurance  Company,  (the 
question  being  as  to  the  right  of  a  town  to  impose  a  specific 
tax  upon  the  company,)  the  Supreme  Court  of  Connecticut 
thought,  that  in  a  figurative  sense,  a  corporation  might  be 
said  to  inliabit  where  the  members  of  it  reside ;  but,  except  in 
the  instances  of  land  occupied  by  the  servants  of  corporations, 


*  M'Call «.  ByramMan.  Co.  6  Conn.  R.  428. 

*  Runyan  v.  Lessee  of  Coster,  14  Peters  (U.  S.)  R.  122.  The  case  of 
Fairfax  v.  Haater,  7  Cranch  (U.  S.)  R.  621,  was  cited  by  the  court.  And 
post.  Oh.  V.  '^  2,  as  U)  power  of  corporations  of  one  state  to  take  and  hold 
lands  in  another. 
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they  were  not  able  to  find  residence  ascribed  to  them ;  and 
they  held  that  the  case  before  them  was  the  case  of  a  corpo- 
ration which  had  no  local  limits.  The  corporation  had  aa 
office  in  Hartford  for  the  transacticxi  of  business,  but  owned 
no  land  there ;  and  under  these  circumstances,  the  court  were 
at  a  loss  to  conceive  ^'by  what  analogy,  or  figure  of  speech,  in 
the  absence  of  all  usage,  an  invisible,  incorporeal  entity  may  be 
qaid  to  reside  in  a  place,  on  the  slight  ground  contended  for."  ^ 

A  college,  founded  and  establid^ed  by  the  regents  of  a  uni- 
versity in  a  particular  place,  has  not  the  power  to  establish 
a  schocd  as  a  branch  of  such  college,  in  a  place  diJBerent  from 
that  in  which  the  college  is  located;  and  it  was  accordingly 
held,  that  the  establishment  by  Geneva  College,  located  in  On* 
tario  county,  in  the  State  of  New  York^  of  a  medical  school  in 
the  city  of  New  York,  and  the  appointment  of  professors  to 
take  charge  of  the  same,  was  the  usurpation  of  a  franchise.' 

Where  two  corporations  are  created  by  adjacent  States,  with 
the  same  name,  to  construct  a  canal  in  each  of  the  States  re^ 
spectively,  and  afterwards  their  interests  are  united,  by  subset 
quent  acts  of  the  States  respectively,  this  does  not  merge  the 
separate  corporate  existence  of  such  corporations.  In  such 
case  a  unity  of  stock  and  interest  only  is  created.' 

§  6.  We  have  seen,  that  in  constituting  a  body  corporate,  a 
legal  or  artificial  person  is  substituted  for  a  natural  person ; 
and  where  a  number  of  natural  persons  are  concerned,  there 


'  Hartford  Fire  Ins.  Co.  v.  Town  of  Hartford,  3  Conn.  R.  15.  In  North 
Carolina  no  action  can  be  brought  in  a  coantjr  in  which  neither  party  re- 
sides, and  in  a  case  where  a  corporation  was  the  plaintiff,  the  court  ob- 
served, "  The  question  whether  a  corporation  can  have  a  residence  in  a 
county  so  as  to  bring  a  suit  there,  against  an  individual  who  resides  in  a 
different  county,  is  not  made  in  this  case,  and  therefore  no  opinion  is  given 
upon  it ;  but  the  notion  of  its  residence  being  co-extensive  with  the  state, 
and  being  therefore  competent  to  sue  in  any  county,  seems  to  be  at  vari- 
aooe  with  the  authorities  in  6  Cranch,  61.  Yadkin  Nav.  Ca  v*  Benton, 
1  Hawks,  (N.  C.)  422. 

*  People  V.  Trustees  of  Geneva  College,  5  Wend.  (N.  Y.)  R.  211. 

'  Famam  v,  Blackstone  Canal  Co.,  1  Sum.  (Cir.  Co.)  R.  47. 
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-is  given  to  tfaeon  the  propeity  of  individiiality.  The  common 
law  of  every  state  or  ecxmtry  annexes  to  this  local  or  artificial 
p^scxi,  when  created,  certain  incidents  and  attributes ;  and, 
bodi  by  the  laws  of  England  and  liie  United  States,  there  are 
-several  powers  and  capacities  which  tacitly,  and  without  any 
express  prcmsaon,  are  eonsidered  inseparable  from  every  cor- 
'poratioQ. 

Kyd  enumerates  five  of  these  as  necessarily  and  insepa- 
rably belonging  to  every  corporation.  1.  To  have  perpetual 
smccession,  and  hence  all  aggregate  corporations  have  a  power 
'necessarily  implied  of  electing  members  in  the  room  of  such 
-as  are: removed  by  death  or  otfierwise.  2.  To  sue  and  be 
-sued,  implead  and  be  impleaded,  grant  andnreceive  by  its  eor- 
iporate  name,  and  do  all  other  acts  bjs  natural  persons 'may. 
3.  To  pidrehase  lands  and  hcrid  them  for  the  benefit  of  them- 
'selves  and  their  successors.  4.  To  have  a  common  seal ;  and, 
5.  *To  make  by-laws,  which  are  considered  as  private  statutas 
for  the  gqvemment  of  the  corporate  body. ^  To' these  ordinary 
4iieidBnts  of  an  incorporated  company,  Kent,  in  his  commen- 
'ttiries  has  added,  as  a  sixth,  —  the  power  of  amotion  or  Te- 
morml  of  members ;  and  in  the  power  to  puTchase  and  hold 
i|m^rty,.'he  includes  chattels  as  well  as  land.'  And  he  adds, 
•timt  '^  sMiie  df  these  powers  are*  to  be' taken,  in  many  instances, 
'With  mneh  modification  and  restriction;  and  the  essence  of  ^a 
corporation  consists  only  of  a  capacity  to  have  perpetual  sue- 
isession,  under  a  special  dsnomination,  and  an  artificial  fonn, 
wid  to  take  and  grant  property,  contract  oUigations,  and  sue 
and  be  sued  by  its  corporate  name,  and  to  receive  and  enjoy, 
in  common,  grants  of  privileges  and  immunities."  '    Kyd  like- 

^  1  Kyd,  69.  *  2  Eeat«  Com.  224. 

'  Ibid.  According  to  Lord  Hdt,  vtitber  the  actual  <  poaaeaaioD  ef  pro- 
farty,  nor  the  actual  enjoyment  of  fraachisea,  are  af  the  eaaenee  af  a  cor- 
^aratioa.  The  King  v.  Ciiy  of  London,  Skinner,  310.  TohareacoaB- 
mon  aeal,  ind  to  make  by-laws,  it  is  admitted,  are*  very  «Q necessary  lo.'a 
corporation  aole,  thoogh  they  nuiy  be  practised  by  it ;  and  that  the  last  la 
ootao  iaaeparably  incident  to  a  corporation  aggregetCj  that  it  canoot'sab- 
liat  without  it ;  for  there  are  some  corporations  aggregate,  to  trhieh  rolaa 
may  be  prescribed,  and  whith  .they  are  bovodr  to  obey.  See 'Kyd,  69,  >aad 
1  Biack.  Com.  475,  476. 
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wise  remarks,  '^  that  to  form  the  complete  idea  of  a  corpo- 
ration aggregate,  it  is  sufficient  to  suppose  it  vested  with  the 
three  following  capacities.  1.  To  have  perpetual  successicxi 
under  a  special  denomination,  and  under  an  artificial  form. 
2.  To  take  and  grant  property,  to  contract  obligations,  and  to 
sue  and  be  sued  by  its  corporate  name,  in  the  same  manner  as 
an  individual.  3.  To  receive  grants  of  privileges  and  unmu- 
nities,  and  to  enjoy  them  in  covmnon,^^  ^ 

All  the  before-mentioned  incidental  powers  and  capacities  of 
coiurse  may  be,  and  frequently  are  restrained  and  limited  by 
the  act  or  charter  of  incorporation.  And  when  they  are  not 
in  any  degree  restricted  or  curtailed,  they  can  only  be  exer- 
cised to  eflfect  the  purposes  for  which  they  were  conferred  by 
the  government  When  originating  according  to  the  rules  of 
the  common  law,  they  must  be  governed  by  it,  in  their  mode 
of  organization,  in  the  manner  of  exercising  their  powers,  and 
in  the  use  of  the  capacities  conferred.  The  legislature  may, 
however,  create  a  corporation,  not  only  without  conforming 
to  such  rules,  but  in  disregard  of  them ;  and  when  a  corpora- 
tion is  thus  created,  its  existence,  powers,  capacities  and  mode 
of  exercising  them,  must  depend  upon  the  law  of  its  creation, 
and  upon  its  objects.'  The  general  practice  is,  in  the  United 
States,  to  specify  the  powers  with  which  it  is  intended  to  en- 
dow the  society  or  company  incorporated ;  and  these  powers 
will  be  found  to  be  given  in  reference  to  the  object  in  view  in 
creating  the  corporation.  If  the  object  of  the  corporation  is 
to  insure  property,  for  instance,  it  cannot  exercise  the  power 
of  acting  as  a  banking  institution.     We  shall  have  occasion 


'  1  Kyd,  70. 

'  Penobscot  B.  Corporation  v.  Lamson,  4  Sbep.  (Me.)  R.  224 ;  Com.  of 
Roads  V.  M'PbersoD,  1  Spear  (S.  C.)  R.  218.  Wbere  there  are  Tariotts 
alternative  modes  of  exercising  corporate  powers,  aatborized  hj  a  charter 
without  limitation  of  time,  subject  each  of  them  to  be  changed  at  the  will 
of  the  corporation,  no  experimental  trial  of  one  of  the  modes  will  amount 
to  a  forfeiture  of  a  right  to  resort  to  either  of  the  other  modes,  during 
the  continuance  of  the  charter.  Baltimore  &  Ohio  R.  R.  Co.  «.  Ches.  & 
Ohio  Caoal  Co.,  4  GUI  &  Johns.  (Mary.)  R.  1. 
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to  go  at  large  into  the  subject  of  the  power  of  corporations  to 
engage  in  any  particular  trade  or  business  foreign  to  its  insti- 
tution, under  the  head  of  their  power  to  make  contracts ;  and 
therefore,  it  is  here  only  necessary  to  lay  down  what  is  the 
general  and  well  settled  principle,  that  a  corporation  has  no  other 
powers  than  such  as  are  specifically  granted  ;  or,  such  as  are 
necessary  for  the  purpose  of  carrying  into  effect  the  powers 
expressly  granted.  In  other  words,  the  general  powers  of  a 
corporate  body  must  be  restricted  by  the  nature  and  object  of 
its  institutions.  As  was  said  by  the  Supreme  Court  of  the 
United  States,  —  "  the  exercise  of  the  corporate  franchise, 
being  restrictive  of  individual  rights,  cannot  be  extended  be- 
yond the  letter  and  spirit  of  the  act  of  incorporation."  ^  There 
may  be  implied  powers  with  the  incidental,  and  whenever  it  is 
clearly  so,  those  powers  are  as  much  beyond  the  control  of 
subsequent  legislation,  as  those  expressly  granted.^  The  case 
of  the  Utica  Insurance  Company,  in  New  York,  affords  an 
illustration  of  what,  as  we  shall  by-suid-by  show  more  fully, 
is  the  well  settled  and  general  rule  in  this  country,  viz.,  that  a 
corporation  is  confined  to  the  sphere  of  action  limited  by  the 
terms  and  intention  of  the  charter.  In  that  case  it  was  held, 
that  the  company  (not  being  authorized  by  charter  to  become 
proprietors  of  any  bank,  or  fund  for  the  purpose  of  issuing 
notes,  receiving  deposits,  &c.,  which  incorporated  banks  are 
allowed  to  do,)  was  not  authorized,  under  the  restraining  act, 
to  discount  notes  and  loan  money  ;  and  that  notes  discounted 
and  securities  for  money  loaned  were  void.'  A  striking  illus- 
tration is,  that  a  charter  creating  a  Library  Company  a  cor- 
poration, and  giving  it  a  capacity  of  suing  and  being  sued, 
a  power  to  make  by-laws,  and  even  the  power  to  make  con- 


■  fieatty  r.  Lessee  of  Enowler,  4  Peters  R.  152.  See  Cb.  YIU.  ^  13; 
and  JacksoD  v.  Ostrander,  1  Cow.  (N.  Y.)  R.  686. 

■  People  V.  Manhattan  Co.  9  Wend.  (N.  Y.)  R.  351. 

'  Utica  Ins.  Co.  v,  Scott,  19  Johns.  (N.  Y.)  R.  1.  The  lending  of  money 
by  the  company  was  not,  however,  declared  void ;  it  was  held,  that  the 
money  might  be  recovered,  though  the  security  was  void. 

8 
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tracts  J  and  to  dispose  of  any  real  or  personal  estate,  in  any  mode 
the  corporaticMi  may  deem  most  proper,  ccnfers  no  authority  to 
exercise  the  franchise  of  banking.^ 

The  modem  language  of  the  English  courts  is  to  the  same 
effect.*  If  a  corporation  is  created  for  purposes  of  trade,  il 
results  necessarily  that  it  must  have  power  to  accept  bills 
and  issue  notes.  But  if  a  company  be  incorporated,  not  for 
the  purpose  of  trade  but  to  supply  water,  or  any  purpose  so 
disconnected  with  trade,  no  implication  can  arise  that  it  has 
power  to  issue  notes  and  bills;  and  there  must  be  express 
authority  to  enable  the  body  corporate  so  to  do.' 

Every  act  of  incorporation  must  be  construed  in  such  a 
manner,  if  possible,  as  not  to  exceed  the  sovereignty  of  the 
legislature  granting  it.  It  ought  not  therefore  to  be  denned 
to  authorize  any  act  to  be  done,  which  would  'exceed  the  juris- 
dictional power  of  the  state,  or  interfere  with  the  rights  of 
other  states ;  as  for  instance  to  construct  a  canal,  or  raise  a 
dam  in  another  state.* 

§  7.  The  mode,  by  which  corporations  manifest  their  assent, 
make  contracts,  &c.,  is  by  their  common  seal,  or,  as  it  is  some- 
times expressed,  by  deed;  or  by  a  vote  of  the  Company  ;  or 

^  State  of  Ohio  v.  Washington  Library  Co.,  1 1  Ohio  R.  96 ;  and  aee  Lm- 
aee  of  Knowlea  v.  Beatty,  1  McLean  (Cir.  Co.)  R.  43.  See  also  the  People 
V.  Ulica  Ins.  Co.  15  Johns.  (N.  Y.)  R.  358 ;  Korn  v.  Mataal  Ins.  Society, 
6  Cranch,  192  ;  N.  York  Fire  Ins.  Co.  v.  Ely,  5  Conn.  R.  560  ;  Gozzler  «. 
Corporation  of  Georgetown,  6  Wheat.  (U.  S.)  R.  593  ;  Bank  of  Utica  v. 
Smedes,  6  Cow.  (N.  Y.)  R.  684;  M'Mallen  v.  City  Council,  1  Bay  (S.  C.) 
R.  46 ;  American  Jurist,  No.  YIIL  p.  906 ;  Mayor,  &c.  «.  McEee,  2  Yerg. 
(Tenn.)  R.  167;  Webb  v.  Manchester,  &e.  4  Mylne  k  Craig  (£ng.  Ch. 
R.)  116 ;  Pearce  r.  N.  Orleans  Building  Co.  9  Louisiana  R.  395 ;  lb.  461; 
Beatty  v.  Enowler,  4  Peters  (U.  S.)  R.  152  ,  Stewart  o.  Stebbins,  1  Stew- 
art (Ala.)  R.  299 ;  State  v.  Mayor,  &c.  of  Mobile,  5  Port.  (Ala.)  R.  279; 
Bern  V,  Menard,  1  Bre.  (111.)  R.  10.  Jackson  v.  Brown,  5  Wend.  (N.  Y.) 
R.  590. 

*  Dublin  Corporation  v.  Attorney  General,  9  Bligh,  N.  S.  395. 

*  Broughton  v.  Manchester  Water  Works  Co.,  3  B.  &  Aid.  1.  See  also 
2  Kent's  Com.  5th  ed.  300. 

^  Faroum  v.  BLackstoae  Canal  Co.,  1  Sam.  (Cir.  Co.)  R.  47. 
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by  the  contracts  or  agreements  of  their  authorized  agents. 
But  though  such  are  the  usual  modes  in  which  corporations 
act,  and  though,  as  a  general  rule,  the  doings  and  declarations 
of  indiyidual  members,  not  sanctioned  by  the  body,  are  not 
binding  upon  it,  yet  the  rules  of  law  have,  by  modem  deci- 
sions, been  made  so  flexible,  as  to  allow  inferences  to  be  drawn 
from  corporate  acts,  which  tend  to  prove  a  contract  or  promise, 
as  in  cases  of  natural  persons.' 

The  powers,  capacities,  and  capabilities  peculiar  to  a  corpor- 
ation, and  the  modes  in  which  it  may  act,  will  constitute  a  very 
large  portion  of  our  treatise ;  and  we  shall  next  proceed  to 
consider  these  subjects  in  detail,  and  as  connected  with  the 
terms  prescribed  by  the  act  of  incorporation,  in  the  foUowmg 
order: 

I.  Of  the  Admission  and  Election  of  Members  and  Officers. 

n.  Of  the  Power  to  take,  hold,  transmit  in  succession,  and 
aUenate  Property. 

ni.  Of  the  Common  Seal. 

Vf.  Of  the  modes  in  which  a  Corporation  may  contract, 
dnd  what  Contracts  it  may  make. 

V.  Of  Agents  of  Porporations,  their  modes  of  appoint- 
ment and  power. 

VL  Of  the  By-Laws. 

yn.  Of  the  Power  and  Liability  to  sue  and  be  sued. 

Till.  Of  the  Disfranchisement  and  Amotion  of  Members 
and  Officers. 


'  See  post,  Chapters  relative  to  Common  Seal,  Contracts,  and  Agents. 
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CHAPTER   IV. 

OF   THE   ADMISSION  AND  ELECTION  OF   MEMBERS  AND   OFFICERS. 

$  1.  In  relation  to  the  power  of  admitting  members,  reference 
must  often  be  had  to  the  proyisions  and  spirit  of  the  charter ; 
and  when  the  charter  is  silent,  we  must  look  to  the  rules  of 
the  common  law,  and  to  the  particular  nature  and  purpose  of 
the  corporation.  In  certain  corporations  (such,- for  example,  as 
religious  and  literary)  the  number  of  members  is  often  limited 
by  charter ;  and  whenever  there  is  a  vacancy,  it  is  usually 
filled  by  a  vote  of  the  company.  The  number  of  members, 
who  must  concur  in  voting  both  for  the  admission  of  members 
and  election  of  officers,  is  a  subject  we  have  reserved  for  a 
subsequent  chapter,  in  which  we  shall  treat  of  the  concurrence 
necessary  to  do  all  corporate  acts.  As  regards  trading  and 
joint  stock  corporations,  no  vote  of  admission  is  requisite ;  for 
any  person  who  owns  stock  therein,  either  by  original  sub- 
scription or  by  conveyance,  is,  in  general,  entitled  to,  and  can- 
not be  refused,  the  rights  and  privileges  of  a  member.^  In  a 
mutual  insurance  company,  it  has  been  held,  that  a  person 
may  become  a  member  by  insuring  his  property,  paying  the 
premium  and  deposit  money,  and  rendering  himself  liable  to 
be  assessed  according  to  the  rules  of  the  corporation.*  In  the 
important  case  of  Overseers  of  the  Poor  v.  Sears,  Shaw,  C.  J., 


*  Gilbert  v.  Manchester  Iron  Co.,  11  Weod.  (N.  Y.)  R.  627 ;  Sargent  v. 
Franklin  Ins.  Co.,  8  Pick.  (Mass.)  R.  90.  And  see  post,  Chapter  on  Trans- 
fer of  Stock.  Gray  v.  Portland  Bank,  3  Mass.  R.  364;  The  King  o.  Bank 
of  England,  Dong.  534.  A  mandamus  will  be  granted  to  a  canal  company 
to  enter  upon  their  books  the  probate  of  a  will  of  a  deceased  ahareholder. 
The  King  «.  Worcester  Canal  Company,  1  Man.  &  Ry.  529. 

'  Sullivan  v.  Massachusetts  Mutual  Fire  Ins.  Co.,  2  Mass.  R.  315. 
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in  delivering  the  opinion  of  the  court,  says :  ^^  In  all  bridge, 
railroad,  and  turnpike  companies,  in  all  banks,  insurance  com- 
panies, manufacturing  companies,  and  generally,  in  corpora- 
tions having  a  capital  stock,  and  looking  to  profits,  member- 
ship is  constituted  by  a  transfer  of  shares,  according  to  the 
by-laws,  without  any  election  on  the  part  of  the  corporation 
itself.''^  But  it  seems  that,  although  the  party  taking  a  con- 
veyance of  shares  is  entitled  to  membership,  yet  at  an  election, 
as  for  directors,  his  right  to  vote  must  be  determined  by  the 
transfer-book  of  the  company ;  the  inspectors  not  being  au- 
thorized to  look  beyond  it'  It  is  not  necessary,  in  order  to 
constitute  a  member  of  a  manufacturing  corporation,  in  Mas- 
sachusetts, that  he  should  have  a  certificate  of  his  shares.  He 
may  have  all  the  rights,  and  be  Uable  to  all  the  duties  of  a 
member,  without  such  certificate.^  The  rights  acquired  by 
an  individual  in  commercial  corporations,  by  a  purchase  and 
conveyance  of  stock,  and  by  original  subscription,  will  receive 
further  illustration  in  the  subsequent  chapters,  relating  to  the 
subscription  and  transfer  of  stock. 

$  2.  The  power  of  electing  both  officers  and  members  being 
incident,  as  has  been  before  observed,  to  every  corporation,  it 
is  not  necessary  that  such  power  should  be  expressly  conferred 
by  the  charter.  And  if  the  power  is  not  expressly  lodged  in 
other  hands,  (as,  for  instance,  in  a  body  of  directors,)  it  must 
be  exercised  by  the  company  at  large.*  On  this  account,  if  an 
election  is  relied  upon  by  any  select  body  in  pleading,  it  need 
not  be  shown  by  what  authority  and  in  what  form  such  body 
is  constituted ;  for  a  general  allegation  of  election  implies  an 


'  22  Pick.  (Mass.)  R.  122.  And  see  Philadelphia  Savings  Institations 
(case  of),  1  Whart.  (Peon.)  R.  461 ;  Long  Island  Railroad  Co.  (in  the 
matter  of)  19  Wend.  (N.  Y.)  R.  37. 

'  Matter  of  Long  Island  Railroad  Co.,  19  Wend.  (N.  Y.)  R.  37 ; 
Holmes,  ex  parte^  5  Cow.  (N.  Y.)  R.  426.  And  see  Desviolty,  ex  parte^  1 
Wend.  (N.  Y.)  R.  98. 

'  Chester  Glass  Man.  Co.  v.  Dewey,  16  Mass.  R.  19. 

*  See  Commonwealth  o.  Boasall,  3  Whart.  (Penn.)  R.  560. 

8* 
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election  by  the  whole  body  in  the  exercise  of  their  incidental 
power.  This  power  of  election,  both  of  membets  and  officers, 
may,  by  the  charter  or  by  a  general  statute,  be  taken  from  the 
body  at  large,  and  reposed  in  a  body  of  directors,  or  any  other 
select  body.'  In  these,  as  in  all  other  cases,  the  terms  of  the 
charter,  or  act  of  incorporation,  are  overruling.  A  statute 
incorporated  certain  persons  named,  and  others  thereafter  be- 
coming members,  to  receive  deposits  of  money,  and  pay  inter- 
'ests  to  the  depositors ;  and  directed  that,  for  the  security  o[ 
the  depositors,  a  certain  capital  should  be  raised,  to  be  divided 
into  transferable  shares.  The  statute  also  provided  for  yearly 
meetings  of  the  members,  and  for  the  election  of  directors  from 
among  the  members,  and  authorized  the  directors  to  provide 
for  the  admission  of  members,  and  directed  them  to  appoint 
from  among  the  members  a  committee  of  examination ;  and 
Ukewise,  to  make  a  dividend  of  profits,  and  pay  the  same  to 
the  stockholders  or  their  representatives.  It  was  held  that 
stockholders,  as  such,  were  not  members  of  the  corporation, 
and,  of  course,  that  the  assignee  of  a  stockholder  did  not,  by 
the  assignment,  become  a  member;  and  that  the  original 
members  continued  to  be  members,  although  they  never  had 
any  stock,  or  had  disposed  of  it* 

So  the  corporation  at  large  may,  if  not  inconsistent  with  the 
charter,  make  a  by-law  creating  a  select  body,  to  whom  they 
may  delegate  the  power  of  electing  officers  and  members.' 


>  I  Rol.  Abr.  513, 1, 50 ;  Phillips  v.  Bury,  Pari.  Ca.  45 ;  Wilcock  on  Mud. 
Corpor.  201.    CommoDwealth  o.  Gill,  3  Whart.  (Peon.)  R.  228. 

'  Philadelphia  Savings  Institution  (case  of),  1  Whart.  (Penn.)  R.  461. 

'  Ex  parte  Wilcocks,  7  Cowen  (N.  Y.)  R.  402 ;  Anon.  12  Mod.  225.  It  has 
been  said  that  when  the  right  of  election  was  originally  rested  in  the  corpo- 
ration at  large,  it  could  not  be  transferred  to  a  select  body  by  a  new  charter ; 
but  denied  by  Holt,  C.  J.,  Rex  v.  Larwood,  Skin.  573;  Rex  v.  Wymre,  2 
Barnard,  391.  There  is  certainly  no  good  reason  for  maintaining  that  it 
cannot  be  so  altered,  unless  we  maintain  that  the  franchise  of  being  a  cor- 
poration cannot  be  surrendered ;  but  if  we  support  the  latter  position,  we 
can  hardly  admit  so  fundamental  an  alteration  in  the  constitution.  This 
alteration  is  not  to  be  contended  for  on  the  same  ground  that  a  by-law. 
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Thus  it  was  held,  m  the  case  of  The  Commonwealth  v. 
Woelper,  that  the  corporation  might  by  a  by-law  give  to  the 
president  the  power  of  appointing  inspectors  of  the  corporate 
elections ;  and  might  also  define  by  by-laws  the  nature  of  the 
tickets  to  be  used,  and  the  manner  of  voting/  And  it  was 
decided,  in  NewUng  v.  Francis,  that  when  the  mode  of  electing 
corporate  officers  was  not  regulated  by  charter  or  prescription, 
the  corporation  might  make  by-laws  to  regulate  the  election, 
provided  they  did  not  infringe  the  charter.'  But  this  power 
must  be  exercised  with  caution,  and  with  no  sinister  design.' 

In  the  case  of  Commonwealth  t;.  Gill,  in  Pennsylvania,  a 
question  as  to  the  regularity  and  vaUdity  of  an  election,  was 
determined,  which  arose  both  under  the  act  of  incorporation 
and  under  a  by-law.  One  section  of  the  act  provided  that 
there  should  be  a  meeting  of  the  members,  annually,  for  the 
choice  of  directors  from  among  the  members.  A  following 
section  provided  that  the  directors  should  have  power  to  pro- 
vide for  the  admission  of  members.  By  a  subsequent  legis- 
lative act,  it  was  declared  that  stockholders  (in  a  savings 
bank)  should  have  a  right  of  voting  for  directors,  and  that 


altering  the  manner  of  election,  may  be  supported ;  that  is,  common  assent ; 
for,  in  the  acceptance  of  the  charter,  the  grantees  assent  not  only  for  them- 
selves, bat  their  successors,  also,  forever ;  whereas,  in  making  a  by-law, 
the  assent  binds  (or  is  presumed  to  bind)  only  themselves  and  their  snccea- 
aors,  wuil  the  majority  choose  to  change  their  will,  and  repeal  the  ordi- 
nance. The  cases  which  have  been  determined,  on  the  presumption  that 
the  right  of  election  may  be  restricted  by  a  new  charter,  are  so  numerous, 
that  the  question  seems  to  be  no  longer  controvertible.  Wilcock  on  Man. 
Corpor.  202. 

^  Commonwealth  v.  Woelper,  3  S.  &  Rawle,  (Penn.)  R.  29. 

*  Newling  o.  Francis,  3  T.  R.  189.  The  power  of  election  must  be  exer- 
cised under  the  modifications  of  the  charter  or  statute,  of  which  the  corpo- 
ration is  the  mere  creature,  and  which  usually  prescribes  the  time  and 
manner  of  corporate  elections,  and  defines  the  qualifications  of  the  electon. 
If  this  be  not  done,  it  is  in  the  power  of  the  corporation  itself  by  its  by-laws 
to  regulate  the  manner  of  election.  3  Kent,  Comm.  237.  See  the  chapter 
on  By-Laws,  post 

'  St.  Luke's  Church  i^.  Mathews,  4  Desauss.  (S.  C.)  Chan.  R.  485.  And 
further,  chapter  on  By-Laws. 
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they  should  be  eligible  for  directors.  A  by4aw  was^passed,  by 
the  directors  elected  in  pursuance  of  this  last  act,  providing, 
that  every  person  holding  one  share  of  the  stock,  should  be  a 
member  of  the  institution,  and  that,  upon  a  transfer  of  his 
stock,  such  person  should  cease  to  be  a  member.  It  was  held, 
1st.  That  the  directors  had  not  the  power  to  elect  members, 
but  merely  to  provide  for  their  admission ;  and  2d.  That,  if 
they  had  the  power,  the  by-law  was  an  unreasonable  exercise 
of  it,  and  inconsistent  with  the  design  of  the  charter,  and 
therefore  invalid.* 

^  3.  The  power  of  election  reposed  in  a  select  body,  may  be 
only  of  certain  officers ;  and  one  class  of  officers  may  be  made 
eligible  by  one  select  body,  and  another  class  by  a  different. 
And  if  it  is  declared  by  the  charter  by  whom  some  officers 
may  be  elected,  and  no  provision  is  made  for  the  election  of 
others,  the  others  must  be  chosen,  of  course,  by  the  body  at 
large,  by  virtue  of  their  incidental  authority.' 

^  4.  It  is  said  that  one  cannot  be  elected  to  a  corporate 
office  in  reversion;^  and  therefore  it  is  essential  to  a  vaUd 
election,  that  there  be  a  vacancy  of  the  office  at  the  time  of  the 
election.  Indeed,  if  it  had  been  customary  to  elect  a  person, 
who  shall  succeed  into  the  first  vacancy,  the  corporation  may, 
on  the  occurring  of  the  vacancy,  elect  another,  and  set  aside 
the  officer  elect.*  So,  if  A  be  illegally  amoved,  and  B  elected 
in  his  stead,  and  A  afterwards  is  restored  in  obedience  to  the 
writ  of  mandamus,  the  election  of  B  is  void ;  for  the  restoration 
puts  in  A  as  of  his  ancient  title,  and  has  relation  back  to  the 
moment  of  his  amotion,  from  which  he  continues  to  have  been 


'  Commoowealth  v.  Gill,  3  Whar.  (Penn.)  R.  228.  For  more  upon  By- 
Laws,  see  Ch.  on  By-Laws,  post. 

'  Rex  0.  Maidstone,  3  Burr.  1837;  4  Burr.  2209 ;  Rex  v.  Head,  4  Burr. 
2521 ;  Uoblyn  v.  Regem,  6  Bro.  Pari.  C.  519 ;  Newling  v.  Francis,  3  T. 
R.  189 ;  Rex  v.  Bird,  13  East,  385 ;  Rex  v.  Westwood,  4  B.  &  C.  800. 

'  Rex  V.  Miller,  2  T.  R.  280 ;  Rex  v,  Varlo,  Cowp.  R.  250. 
« ^  Wilcock  on  Mun.  Corpor.  207 ;  2  Eyd,  5. 
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a  legal  officer,  as  though  he  had  never  been  amoved.  And 
the  validity  of  B's  election  depending  entirely  upon  the  legality 
of  A's  removal,  B  is  not  entitled  to  fill  another  vacancy,  if 
one  should  happen  in  the  same  body,  after  the  restoration  of 
A ;  but  he  is  returned  to  the  same  situation,  as  though  A  had 
never  been  amoved  and  he  never  elected.* 

$  5.  A  particular  day  is  generally  appointed  by  the  consti- 
tution of  a  corporation  for  the  election  of  the  principal  officers. 
This  is  usually  styled  the  "charter  day,"  and  is  usually  fixed 
with  so  much  certainty  that  no  doubt  can  arise.  Where  the 
trustees  of  a  religious  corporation  were  required,  by  statute,  to 
be  divided  into  three  classes,  and  the  seats  of  one  class  were 
to  be  vacated  at  the  expiration  of  every  year,  so  that  one  third 
should  be  "  annually  chosen,"  and  the  time  of  the  annual  elec- 
tion was  required  to  be,  at  least,  six  days  before  the  vacancies 
should  happen ;  it  was  adjudged  that  an  election  on  Pinxter 
Monday  (i.  e.  the  Monday  after  Whitsunday,)  in  each  year, 
though  a  movable  holyday,  and  not  a  day  certain,  was  vaUd. 
The  court  observed  that  the  church  having  fixed  upon  a  yearly 
religious  epoch,  it  would  be  revolting  to  hold  the  corporation 
dissolved,  firom  the  very  first  time  that  the  elections  were  so 
held,  and  that  all  its  subsequent  elections  and  acts  were  void, 
merely  because  the  holyday,  selected  for  the  election,  did  not 
correspond  with  the  solar  year ;  and  that  they  must  give  the 
statute  a  Uberal  and  reasonable  construction,  for  the  benefit  of 
the  churches;  and  that  there  were  many  decisions  in  the 
books,  showing  that  the  election  in  such  cases  is  valid,  if  made 
after  the  year,  and  especially  if  an  integral  part  of  the  corpo- 
ration remains.'  * 

'  Ibid. ;  Colt  v,  Btsbop  of  Coventry,  Hob.  R.  150 ;  Owen  v.  Stainoe,  Skin. 
45 ;  Shuttleworth  i^.  Lincoln,  2  Balstr.  122.  So,  if,  under  the  supposition 
that  the  plaee  of  A,  an  alderman,  is  vacant,  while  that  of  B,  who  is  also  an 
alderman,  is  really  vacant,  C  be  elected  into  the  supposed  vacant  office  of 
A,  his  election  is  void,  and  cannot  be  referred  to  the  actual  vacancy  of  B's 
office.    Rex  v.  Smith,  2  M.  &  S.  407. 

'  People  V.  Rnnkle,  9  Johns.  (N.  Y.)  R.  147.  And  see  Hicks  v.  Town 
of  Lannceston,  1  Roll.  Abr.  512 ;  Foot  o.  Mayor  of  Truro,  Str.  625. 
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It  has  been  held  that  the  words,  '^  between  the  hours  of  ten 
in  the  morning,  and  two  in  the  afternoon,"  are  not  imperative, 
but  merely  directory,  and  an  election  may  be  well  begun  at 
any  other  reasonable  time  of  the  day.'  The  charters  of  private 
incorporated  companies,  in  this  country,  are,  in  general,  sufli* 
ciently  free  to  allow  an  election  of  the  necessary  officers  to  be 
made  when  the  occasion  requires  it. 

It  is  not  necessary  that  the  person  elected  be  present  at  the 
assembly,  if  he  is  within  such  a  distance  that  he  can,  in  due 
time,  enter  upon  the  duties  and  exercise  of  his  office.' 

$  6.  If  there  is  no  form  prescribed  for  the  election,  every 
candidate  must  be  proposed  singly,  whether  the  election  is  by 
the  whole  body  or  by  a  definite  class ;  and  if  the  names  g( 
more  than  one  be  set  down  in  a  list,  and  the  election  proposed 
to  be  made  of  the  whole  by  a  single  vote^  such  election  is 
altogether  void,  although  the  names  have  been  repeatedly  read 
over,  and  an  offer  made  to  strike  out  any  to  which  an  objec^ 
tion  should  be  made,  and  notwithstanding  the  election  was  by 
the  unaninKms  consent  of  the  entire  body.  For,  it  may  be 
presumed  that,  instead  of  using  his  judgment  as  to  the  pro- 
priety of  admitting  any  individual,  (which  would  be  the  case 
where  they  are  separately  proposed,)  each  elector,  desirous  to 
obtain  the  admission  of  some  one  in  particular,  may  comr 
promise  his  opinion  as  to  the  others,  and  thus  persons  may  be 
introduced  who  would  otherwise  have  been  rejected.'  Where 
a  majority  protest  against  the  election  of  a  proposed  candidate, 
and  do  not  propose  any  oiher  candidate,  the  mmoritjf  may 
elect  the  candidate  proposed.* 

Afte/  an  election  has  been  properly  proposed,  whoever  has 
a  majority  of  those  who  vote,  the  assembly  being  sufficient,  is 


'  Rex  V.  Poole,  7  Mod.  R.  195.  If  the  electire  assembly  be  held  on  the 
charter  day,  it  may  be  adjoamed  to  a  reaeoDable  hour  of  the  following  day, 
without  reference  to  the  hours  often  and  tweWe.    Ibid. 

'  Rex  V.  Courtenay,  9  East,  261. 

'  Rex  V,  Monday,  Cowp.  R.  539 ;  Wiloock  on  Man.  Corp.  215. 

*  2  Eyd,  12 ;  Oldknow  v.  Wainwnght,  2  Barr.  1017. 
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elected,  although  a  majority  of  the  entiie  assembly  altogether 
abstain  from  voting;  because  their  presence  suffices  to  con* 
stitute  the  elective  body,  and  if  they  neglect  to  vote,  it  is  their 
own  fitult,  and  idiall  not  invahdate  the  act  of  the  others,  but 
be  construed  an  assent  to  the  determination  of  the  majority  of 
those  who  do  vote.  And  such  an  election  is  valid,  though  the 
majority  of  those  whose  presence  is  necessary  to  the  assembly, 
protest  against  any  election  at  that  time,  or  even  the  election 
of  the  individual  who  has  the  majority  of  votes :  the  only 
manner  in  which  they  can  effectually  prevent  his  election,  is 
by  voting  for  some  other  qualified  person.* 

$  7.  The  right  of  voting  at  an  election  of  an  incorporated 
company  by  proxy  is  not  a  general  ri^t,  and  the  party  who 
daims  it,  must  show  a  special  authority  for  that  purposa 
The  only  case  in  which  it  is  allowable,  at  the  common  law,  is 
by  the  peers  of  England,  and  that  is  said  to  be  in  virtue  of  a 
special  permission  of  the  king.*  Chancellor  Walworth,  of 
New  York,  thought  it  possible  that  the  right  of  voting  by 
proiy  might  be  delegated,  in  some  cases,  by  the  by-laws  of  a 
corporation,  where  express  authority  was  given  to  make  such 
by-laws,  regulating  the  manner  of  voting,  lie  was  not  aware 
0f  any  case,  other  than  the  one  before  him,  where  the  right 
was  ever  claimed ;  and  the  express  power,  which  is  generally 
given  to  the  stockholders  of  moneyed  and  other  private  corpo- 
rations, was  opposed  to  the  claim,  where  there  is  no  express  or 
impUed  power  contained  in  the  act.* 

In  the  case  of  the  State  v.  Tudor,  in  Connecticut,^  there  was 


*  Ibid. ;  Rex  «.  Foxcroft,  2  Barr.  1020 ;  Crawford  v.  Powell,  2  Burr.  1016; 
8.  C.  1  W.  Black.  229.  If  the  assembly  be  duly  convened,  and  the  majority 
TOCt  ibr  an  onqoalified  person,  after  notice  that  he  is  not  qualified,  their 
votes  are  thrown  away,  and  the  person  having  the  next  majority,  and  not 
appearing  to  be  disqualified,  is  duly  elected.  Claridge  v.  Evelyn,  5  B.  & 
A.  86 ;  Rex  v.  Parry,  &c.  14  East,  561. 

*  Phillips  V.  Wickham,  1  Paige  (N.  Y.)  Chan.  R.  590. 
«  1  Paige  (N.  Y.)  Chan.  R.  590. 

*  Sute  V.  Tudor,  5  Day  (Coon.)  R.  329. 
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no  clause  in  the  act  of  incorporation  empowering  the  members 
of  the  company  to  vote  by  proxy ;  but  a  by-law  passed  by  the 
company,  provided  that  the  shareholders  might  so  vote.  It 
was  urged,  on  the  one  side,  that  it  was  incident  to  every  cor- 
poration the  object  of  which  is  the  acquisition  of  property,  that 
votes  might  be  given  by  proxy;  and,  at  any  rate,  after  the 
by-law  before  mentioned,  there  could  be  no  doubt  as  to  such 
right  On  the  other  side,  it  was  said  that  no  such  common 
law  right  existed ;  that  it  was  a  fundamental  principle,  in  cor- 
porations of  every  kind,  that  votes  should  be  given  in  person, 
and  not  by  proxy ;  that  this  being  the  common  law,  was  the 
law  of  Connecticut ;  and  that  no  by-law  authorizing  votes  to 
be  given  by  proxy  could  be  valid,  the  same  being  contrary  to 
the  laws  of  Connecticut  The  opinion  of  the  court  was,  the 
vote  given  by  the  attorney  for  his  principal,  ought  to  have 
been  received ;  and  though  the  court  deemed  it  unnecessary 
to  say  how  the  point  would  have  been  determined  had  no 
by-law  been  made,  yet  they  expressed  the  opinion  that  incor- 
porated societies,  whose  object  is  the  acquisition  of  property, 
stood  on  a  different  ground,  as  to  this  question,  from  those  of 
every  other  kind.  That  is  to  say,  it  is  not  so  clear  that  every 
vote  given  in  a  corporation  of  the  former  kind  must  be  personal, 
as  it  is  that  it  must  be  so  in  one  of  the  latter.  IngersoU,  who 
gave  the  opinion  of  the  court,  went  on  to  observe  :  "  I  agree 
most  fully,  that,  by  the  common  law,  every  vote  given,  in  a 
corporation  instituted  for  the  public  good,  either  the  good  of 
the  whole  state  or  of  a  particular  town  or  society,  must  be 
personally  given.  So  also,  every  vote  given  by  a  freeman  for 
his  representative,  must  be  given  by  him  in  person.  There  is 
no  deviation  from  this  rule ;  the  authorities  on  this  subject  are 
uniform.  Neither  can  a  vote  be  given,  in  a  town  or  society 
meeting,  merely  on  the  ground  of  owning  property  within  the 
limits  of  such  town  or  society.  But  from  the  very  nature  of  a 
moneyed  institution,  the  mere  owning  of  shares  in  the  stock  of 
the  corporation,  seems,  of  course,  to  give  a  right  of  voting. 
But,  whatever  right  might  have  been  the  result  of  reasoning 
on  the  nature  of  moneyed  institutions,  still,  since  the  passing 
of  the  by-law  above-mentioned,  I  am  very  clear  that  the  votes 
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for  the  officers  of  this  corporation,  as  well  as  all  other  votes 
relative  to  it,  may  be  given  by  proxy." 

In  Taylor  v.  Griswold,*  in  the  Supreme  Court  of  New  Jersey, 
after  a  full  and  learned  discussion,  it  was  held  to  be  a  principle 
of  the  common  law  that,  whpre  an  election  depended  upon  the 
exercise  of  judgment,  the  right  could  not  be  disputed ;  and 
that  it  required  legislative  sanction  before  any  corporate  body 
could  make  a  by-law  authorizing  members  to  vote  by  proxy. 
The  authority  of  the  case  of  the  State  v.  Tudor  may,  therefore, 
says  Kent  in  his  commentaries,  be  considered  as  essentially 
shaken.' 

An  alien  stockholder,  it  has  been  determined,  cannot  vote 
by  proxy,  where,  by  the  terms  of  incorporation,  the  right  so  to 
vote  is  given  to  each  stockholder  being  a  citizen.' 

^  8.  A  mere  tenant  for  years,  or  one  who  has  taken  the 
property  on  shares,  and  has  no  substantial  interest  therein, 
cannot  exercise  the  right  of  voting  for  officers,  without  the 
concurrence  of  the  real  owner.*  In  the  case  of  Ex  parte 
Holmes,  in  the  Supreme  Court  of  New  York,*  a  rule  was 
moved  for  to  estabUsh  the  election  of  L.  R.  and  24  others, 
who,  as  was  claimed,  had  been  chosen  directors  of  the  Trades- 
men's Insurance  Company,  in  the  city  of  New  York.  The 
act  to  facilitate  proceedings  against  incorporated  companies, 
upon  which  this  motion  was  made,  provides,  ''  that  in  all  cases 
where  the  right  of  voting  upon  any  share  or  shares  of  the 
stock  of  any  incorporated  company  shall  be  questioned,  it  shall 
be  the  duty  of  the  inspectors  of  the  elections  to  require  the 
transfer  books  of  said  company,  as  evidence  of  stock  held  in 
the  said  company ;  and  all  such  shares  as  may  appear  standing 
thereon,  in  the  name  of  any  person  or  persons,  shall  be  voted 


*  Taylor  v.  GriswoW,  2  Green  (N.  J.)  R.  223. 
*2  EeDt,  Coram.  4tb  ed.  294,  (oote.) 

'  £x  parte  Barker,  rel.  to  Merch.  las.  Co.  6  Wend.  (N.  Y.)  R.  509. 
«  Phillips  V.  Wickham,  1  Paige,  (N.  Y.)  ChaD.  R.  590. 

•  Ex  parte  Holmes,  5  Coweo,  (N.  Y.)  R.  426. 
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on  by  such  person  or  persons  directly  by  themselves,  or  by 
proxy,  subject  to  the  provision  of  the  act  of  incorporation." 
There  was  nothing  in  the  act  of  incorporation,  which  interfered 
to  prevent  the  appUcation  of  this  provision.  The  court  said, 
that  the  provision  was  broad  enough  literaUy  to  include  all 
stockholders,  whether  in  their  own  right,  or  as  mere  trustees 
for  others;  and  then  proceeded  to  observe :  '^  But  the  question 
remains,  whether  the  latter  are  to  be  deemed  stockholders, 
within  the  spirit  of  the  act.  True,  the  stock  on  which  they 
voted,  in  this  case,  stands  in  their  name ;  but  on  the  face  of 
the  entry  they  are  declared  to  be  mere  nominal  holders.  The 
real  owner  of  the  stock  should  vote,  especially  where  his  name 
is  truly  expressed  in  the  books ;  though  it  might  be  otherwise, 
if  he  choose  to  have  the  entry  simply  in  the  name  of  another, 
without  expressing  any  trust.  Now  these  three  persons,  a 
majority  of  whom  claim  a  right  to  vote,  are  mere  trustees; 
and  they  are  trustees  not  for  the  directors,  bvi  the  compamf^ 
the  corporation  itself.  If  there  could  be  a  vote  at  all  upon  such 
stock,  one  would  suppose  that  it  must  be  by  each  stockholder 
of  the  company,  in  proportion  to  his  interest  in  it. 

''  This  brings  us  to  the  important  difficulty  in  the  case, 
which  is,  whether  stock  thus  held  can  vote  at  all.  And  we 
think  it  is  not  to  be  considered  as  stock  held  by  any  one  for 
the  purpose  of  being  voted  upon.  No  doubt  the  company  may, 
from  necessity,  as  in  this  case,  take  their,  own  stock  in  pledge 
or  payment;  and  keep  it  outstanding  in  trustees,  to  prevent 
its  merger ;  and  convert  it  to  their  security.  But  it  is  not  stock 
to  be  voted  upon,  within  the  meaning  of  the  charter,  or  the 
general  act  upon  which  we  are  proceeding.  It  is  not  to  be 
tolerated  that  a  company  should  procure  stock,  in  any  shape, 
which  its  officers  may  wield  to  the  purposes  of  an  election ; 
thus  securing  themselves  against  the  possibility  of  removal. 
But  a  trustee  holding  stock  in  that  character,  for  the  benefit  of 
others,  may  vote.* 

In  the  case  of  Ex  parte  Willcocks,  in  the  State  of  New 


*  Barker,  ex  parte,  rel.  to  Merc.  Ids.  Co.  6  Wend.  (N.  Y.)  R.  609. 


CH.  IV.]  OF   ADMISSION   AND   ELECTION.  99 

York,*  the  court  say :  "  We  do  not  hesitate  to  say  that,  in  a 
clear  case  of  hypothecation,  the  pledger  may  vote.  The  pos- 
session may  well  continue  with  him,  consistently  with  the 
nature  of  the  contract ;  and  the  stock  remains  in  his  name. 
Till  enforced  and  the  title  made  absolute  in  the  pledgee,  and 
Ae  name  changed  on  the  books,  he  should  be  received  to  vote. 
It  is  a  question  between  him  and  the  pledgee,  with  which  the 
corporation  have  nothing  to  do."'  In  a  subsequent  case,  in 
the  same  State,  it  was  held  that  hypothecated  stock  may  be 
voted  upon  by  the  pledger,  in  corporations  created  before  the 
first  of  January,  1828.**  In  a  case  in  the  Supreme  Court  of 
Massachusetts,  it  was  held,  that,  if  a  stockholder  of  a  bank 
transfers  his  shares  by  a  writing  absolute  in  form,  and  sur- 
renders his  certificate  of  stock,  and  leaves  with  the  cashier  an 
agreement,  in  which  (after  reciting  that  he  had  transferred  the 
shares,  as  collateral  security  for  the  payment  of  a  note  to  the 
bank,)  he  covenants  that,  if  the  note  shall  not  be  duly  paid,  the 
bank  may  sell  the  shares,  and  apply  the  proceeds  to  the  payment 
of  the  note,  and  hold  the  surplus  to  his  use, — that  he  was  still 
entitled  to  the  rights  of  membership.  The  stockliolder,  in  this 
case,  paid  interest  from  time  to  time,  upon  the  note  after  it  had 
fallen  due;  but  he  continued  to  receive  the  dividends  upcm  the 
shares.* 

There  is  a  case,  in  which  one  of  the  reasons  assigned,  on  a 
motion  for  a  new  trial,  was,  that  aliens  were  not  entitled  to 
vote  for  vestrymen  and  church- wardens,  in  the  corporation 
called  "  The  Ministers,  Vestrymen  and  Church- Wardens  of  the 
German  Lutheran  Congregation  in  and  near  the  City  of  Phil- 
adelphia." The  decision,  however,  was  that  aliens,  otherwise 
qualified,  are  entitled  to  vote.  Yeates,  J.  made  a  distinction 
between  political  and  private  corporations,  as  to  this  right  of 


^  Ex  parte  Willcocks,  7  Cowen,  (N.  Y.)  R.  402. 

'  The  case  of  Ex  parte  Willcocks  (supra)  was  relied  on  as  governing  this 
case,  bat  there  the  shares  stood  in  the  names  of  the  persons  who  were  trus- 
tees for  the  corporation.  And  it  was  not  intended,  by  the  decision  in  that 
ease,  to  open  an  inquiry  into  every  case  of  hypothecation. 

'  Barker,  ex  parte,  rel.  to  Merch.  Ins.  Co.  6  Wend.  (N.  Y.)  R.  509. 

*  Merchants  Bank  o.  Cook,  4  Pick.  (Mass.)  R.  405. 
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aliens ;  and  was  unable  to  perceive  any  sound  objection  against 
aliens  being  included  in  grants  with  natural  bom  subjects, 
merely  for  religious  purposes.  He  observed :  "  Foreigners 
come  to  our  shores,  ignorant  of  our  laws  and  customs,  with 
all  their  different  prepossessions  for  a  particular  system  of 
polity.  Should  they  think  it  expedient,  they  may  distract, 
perplex  and  thwart  the  public  measures  of  the  country.  The 
sovereign  power  would  naturally  guard  against  such  events, 
and  prevent  these  new  comers  from  participating  in  all  the 
rights  of  natural  bom  subjects,  until  they  become  seasoned  to 
the  soil,  and  familiarized  with  the  new  government  and  its 
legal  institutions.  The  same  dangers  are  not  to  be  appre- 
hended from  foreigners  desirous  of  being  incorporated  with 
others,  merely  for  the  exercise  of  religious  duties."  Tilghman, 
C.  J.,  who  considered  the  point  somewhat  elaborately,  re- 
marked :  "  The  point  turns  on  the  charter ;  there  the  qualifi- 
cation is  fixed ;  and  there  is  no  mention  of  citizen  or  subject, 
either  in  the  charter  itself,  or  in  the  fundamental  articles  to 
which  it  refers.  I  do  not  conceive  that  we  have  any  right  to 
insert  it."  * 

Where  the  charter  of  a  religious  congregation  conferred  the 
right  to  vote  on  "  the  contributing  members,  being  communi- 
cants of  the  said  congregation,"  and  by  an  act  of  assembly 
confirming  the  charter,  it  was  provided,  that  no  person  should 
be  entitled  to  vote  who  was  under  the  age  of  eighteen  years^ 
it  was  held,  that  it  was  unnecessary  that  a  member  should 
have  taken  the  sacrament  after  eighteen,  to  entitle  him  to  vote. 
In  the  same  case,  it  was  held  that  a  person  may  lose  his  mem- 
bership, and  consequently  his  right  to  vote,  by  uniting  himself 
to  another  church  professing  an  opposite  creed.' 

^  9.  If  the  right  of  election  be  reposed  by  charter  in  a  select 
class,  consisting  of  a  definite  number,  (twelve,  for  example,) 
and  the  company  have  undertaken  to  increase  the  number, 


'  CoinmoDweahb  o.  Woelper,  3  S.  &  Rawle,  (Peon.)  R.  29;  and  see 
Stewart  v.  Foster,  2  Biooey,  (Peon.)  R.  120 ;  and  Barker,  ex  parte,  u<  siip. 
*  Weckerley  v.  Geyer,  11  S.  &  Rawle,  (Penn.)  R.  35. 
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the  elections  of  all  persons,  chosen  after  the  number  of  twelve 
is  complete,  are  a  mere  nullity ;  and  if  such  persons  give  their 
vote  as  members  of  that  class,  they  may  be  rejected  as  illegal.' 
But  the  election  of  a  certain  number  of  persons  to  fill  a  certain 
office,  if  the  number  chosen  by  the  body  at  large,  is  less  than 
that  prescribed  by  the  charter,  is  valid.  The  charter  of  a 
company  provided  that  its  affairs  shall  be  managed  and  con- 
ducted by  iwenty-three  directors,  of  whom  the  major  part  shall 
constitute  the  board.  On  the  charter  day,  an  election  was 
regularly  held  for  an  election  of  a  new  board  of  directors, 
when  twenty-^i£7o  individuals  received  the  requisite  number  of 
votes.     It  was  held  that  they  were  duly  elected.* 

The  mere  circumstance  that  improper  votes  are  received  at 
an  election,  will  not  vitiate  it.  The  fact  should  be  afiirma- 
tively  shown  that  a  sufficient  number  of  improper  votes  were 
received  for  the  successful  ticket,  to  reduce  it  to  a  minority  if 
they  had  been  rejected ;  or  otherwise  the  election  must  stand.' 
In  Ex  parte  Murphy  and  others,  at  an  annual  election  of  St. 
Peter's  Church,  in  the  city  of  New  York,  holden  for  the  choice 
of  four  trustees,  eight  persons  were  voted  for,  four  of  whom 
had  102  votes,  and  four^  100.  The  voting  was  by  ballot. 
The  inspectors  having  certified  that  the  four  having  102  votes 
were  duly  elected,  a  motion  was  made  for  leave  to  file  an 
information,  in  nature  of  a  quo  warranto^  against  them,  as 
unduly  elected.  One  ground  of  the  motion  was,  that  two 
ballots  were  put  into  the  box  in  the  names  of  two  persons  who 
were  formerly  voters,  but  who  had  died  some  weeks  before 
the  day  of  election.  This  fact  was  not  discovered  until  after 
the  inspectors  had  given  their  certificate ;  nor  did  it  at  the  trial 

*  Rex  V.  Hearle,  Str.  625 ;  S.  C.  3  Bro.  Pari.  C.  178 ;  Cowp.  567. 

'In  the  matter  of  the  Union  Ins.  Co.  22  Wend.  (N.  Y.)  R.  591 ;  and 
see  People  v.  Jones,  17  lb.  81  •  In  the  former  case,  when  the  old  board, 
conceiving  that  under  such  circumstances  the  election  had  wholly  failed, 
ordered  a  second  at  which  twenty-/Aree  directors  were  chosen,  the  court, 
under  a  special  authority  in  such  cases,  ordered  a  new  election,  to  supply 
the  racancy  of  the  one  wanting  at  the  first  election. 

■  Rex  V,  Jefferson,  2  Nev.  &  M.  (E.  B.)  R.  437 ;  Rex  o.  Winchester,  2 
Ner.  &  P.  (E.  6.)  R.  274. 

9* 
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appear  for  whom  the  two  improper  votes  were  given.  The 
court  held  that  "  the  motion  must  be  denied.  For  aught  that 
appears,  the  spurious  ballots  were  for  the  ticket  which  was  in 
the  minority.  To  warrant  setting  aside  the  election,  it  must 
appear  affirmatively  that  the  successful  ticket  received  a  num- 
ber of  improper  votes,  which,  if  rejected,  would  have  brought 
it  down  to  a  minority.  The  mere  circumstance  that  improper 
votes  are  received,  will  not  vitiate  an  election.*  If  this  were 
otherwise,  hardly  an  election  in  the  state  could  be  sustained."* 
The  following  are  two  modem  EInglish  decisions  :  To  impeach 
the  election  of  a  party,  returned  as  elected,  it  is  not  sufficient 
to  allege  that  many  votes  were  bad  and  fictitious,  without 
showing  that  some  other  candidate  had  a  majority  of  legal 
votes. ^  But  in  a  case  where  parties  were  declared  to  be  elected 
town  councillors  by  the  mayor,  and  they  accepted  the  office 
and  made  the  declaration  requisite,  a  mandamus  to  admit 
other  candidates  on  the  groimd  of  improper  votes  having  been 
received,  was  refused.* 

^  10.  If  the  charter  declare  that  in  default  of  certain  acts 
the  election  shall  be  void,  no  formality  is  required  to  annul  it, 
but  the  place  is  as  vacant  as  though  no  election  had  ever  taken 
place,  and  is  not  merely  voidable.  Another,  therefore,  may 
be  eleted  into  the  office,  without  the  necessity  of  resorting  to 
an  information  in  quo  warranto,  to  oust  the  officer  elect*  But 
if  tlie  charter  do  not  so  declare,  an  irregular  election,  as  in 
case  of  the  election  of  an  unqualified  person,  is  voidable  only, 
and  not  actually  void.*  And  hence,  the  acts  of  trustees  of  a 
religious  corporation,  irregularly  elected,  yet  in  colore  officii^ 
will  be  valid,  until  such  trustees  are  ousted  by  judgment  at 


*  At  least,  unless  they  were  challeDged.    Chenango  Mutual  Ins.  Co., 
Matter  of,  19  Wend.  (N.  Y.)  R.  635. 

'  £z  parte  Murphy  and  others,  7  Cowen,  153. 
»  Rex  t;.  Jefferson,  2  Nev.  &  M.  (K.  B.)  R.  487. 

*  Rex  V,  Winchester  Mayor,  &c.  2  Ner.  &  P.  (E.  B.)  R.  274. 

*  Rex  V.  Sanchar,  2  Show.  67. 

*  Rex  V.  Bridge,  1  M.  &  S.  76 ;  Crawford  o.  Powell,  2  Burr.  1016. 
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the  stiit  of  the  people.*  Where  votes  were  given  for  a  candi- 
date rendered  ineUgible,  but  of  whose  disqualification  no  ex- 
press notice  was  given  to  the  voters,  it  was  held  that  a  party, 
having  a  minority  of  the  votes,  was  not  duly  elected,  and 
having  accepted  the  office,  a  quo  warranto  was  directed  to 
issue.' 

If  no  particular  form  is  prescribed  for  the  election  of  officers, 
and  the  election  has  been  conducted  in  good  faith,  it  will  not 
be  set  aside.'  And  where  the  legality  of  an  election  is  disputed, 
evidence  may  be  given  of  transactions  previous  to  the  election.'* 
But  no  usage  adduced  in  explanation  can  sustain  a  corporate 
act,  done  in  a  manner  plainly  contrary  to  that  prescribed  by 
the  charter.  And  yet,  if  the  meaning  of  the  words  of  the 
charter  is  doubtful,  usage  for  a  great  length  of  time  might  be 
considered  as  explanatory  of  the  intention  of  the  government* 
Where  votes,  rejected  by  inspectors  at  an  election  of  directors, 
if  received,  would  have  .elected  a  certain  ticket,  are  adjudged 
to  have  been  erroneously  rejected,  the  only  remedy  is  to  set 
aside  the  election.  The  court,  in  such  case,  has  not  the  power 
to  declare  the  ticket  successful  for  which  the  votes  would  have 
been  cast  had  they  been  received.*  But  it  was  held  that  the 
election  will  not  be  set  aside  on  a  summary  application  for  that 
purpose,  on  the  ground  that  the  inspectors  were  not  sworn  in 
the  form  prescribed  by  a  statute.  And  it  seems  that  the  elec- 
tion would  not  be  set  aside  on  such  application,  although  no 
oath  whatever  was  administered  to  the  inspectors,  if  no  objec- 
tion was  interposed  at  the  time  of  the  election ;  and  that  it  is 
enough  that  the  inspectors  were**  duly  appointed  and  entered 
on  the  discharge  of  their  official  duties.  That  is,  they  are  in- 
spectors de  facto?    The  inspectors  are  not  bound  to  close  the 

» Trustees  of  Venion  Society  r.  Hills,  6  Cowen,  (N.  Y.)  R.  23. 

*  Reg.  V.  Hiorns,  3  Nev.  &  P.  (Q.  B.)  149. 

'  Rex  v.  Thetford,  8  East,  271 ;  Rex  r.  Sparrow,  2  Str.  1123. 
«  Philips  V.  Wickham,  1  Paige,  (N.T.)  Chan.  R.  590. 

*  Com moD wealth  v.  Woelper,  &.c.  3  S.  &  Rawle,  (Penn.)  R.  29. 
'  Long  Island  Railroad  Co.,  Matter  of,  19  Wend.  (N.  Y.)  R.  37. 

^  Mohawk  &  Hadson  tflailroad  Co.,  Matter  of,  19  lb.  135 ;  Chenango 
Matnal  Ins.  Co.  19  lb.  635. 
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polls  at  the  end  of  an  hour,  notwithstanding  by  a  resolution  of 
the  board,  from  which  they  derive  their  authority,  the  election 
is  limited  to  that  time;  for  they  are  entitled  to  exercise  a 
reasonable  discretion  in  the  matter.*  If  no  time  be  limited, 
the  poll  may  be  adjourned  from  day  to  day.* 

$  11.  In  the  case  of  the  Bank  of  the  United  States  v.  Dan- 
dridge,  Mr.  Justice  Story,  in  giving  the  opinion  of  the  court, 
observes :  "  Persons  acting  publicly  as  officers  of  the  corpo- 
ration, are  to  be  presumed  rightfully  in  office."  And  again : 
"  If  officers  of  the  corporation  openly  exercise  a  power  which 
presupposes  a  delegated  authority  for  the  purpose,  and  other 
corporate  acts  show  that  the  corporation  must  have  contem- 
plated the  legal  existence  of  such  authority,  the  acts  of  such 
officers  will  be  deemed  rightful,  and  the  delegated  authority 
will  be  presumed.  If  a  person  acts  notoriously  as  the  cashier 
of  a  bank,  and  is  recognized  by  the  directors,  or  by  the  corpo- 
ration, as  an  existing  officer,  a  regular  appointment  will  be 
presumed ;  and  his  acts  as  cashier  will  bind  the  corporation^ 
although  no  written  proof  is,  or  can  be,  adduced  of  his  appoint- 
ment." '  If  the  trustees  of  a  religious  corporation  institute  an 
action  colore  officii^  the  defendant  cannot  object  to  their  right 
of  recovery,  upon  the  ground  that  they  are  not  trustees,  with- 
out showing  that  proceedings  have  been  commenced  against 
them  by  the  government,  and  carried  on  to  a  judgment  of 
ouster.*  So  inspectors  of  corporate  elections,  who  act  without 
an  administering  of  the  oath,  if  no  objection  was  interposed  at 
the  time  of  the  election,  it  is  enough  that  they  were  duly  ap- 
jwinted,  and  entered  upon  the  discharge  of  their  duties ;  they 
becoming  thus  inspectors  de  facto,*    And  it  has  also  been  ex- 


'  Mohaw)L  and  Hudsoa  Railroad  Co.,  ui  sup, ;  and  Chenango  Mutual  Ins. 
Co.,  ut  sup, 

*  Ibid. 

»  Bank  of  U.  States  v.  Dandridge,  12  Wheat.  (U.  S.)  R.  79. 

*  All  Saints'  Church  v.  Lovett,  1  Hill's  (N.  Y.)  R.  191. 

*  Mohawk  and  Hudson  Railroad  Co.,  Matter  of,  19  Wend«  (N.  Y.)  R* 
135 ;  Chenango  Mutual  Ins.  Co.,  lb.  635. 
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pressly  held,  in  the  Slate  of  Pennsylvania,  that  one  who  is 
elected  to  an  office  in  a  corporation,  by  the  body  in  which  the 
power  to  elect  is  vested,  but  by  a  less  number  of  that  body 
than  the  charter  authorizes,  is  an  officer  de  facto,  and  his  acts, 
at  least  as  they  respect  third  persons,  are  bmding  on  the  cor- 
poration.' In  this  case,  the  company  (bank)  was  governed 
by  thirteen  directors,  five  of  whom  were  a  quorum  for  the 
business  of  ordinary  discounts,  but  a  majority  of  the  whole 
number  was  required  for  all  business.  At  a  meeting,  when 
five  only  were  present,  the  directors  elected  G.  B.  to  fill  a 
vacancy  in  the  board ;  and  at  another  meeting,  when  eight 
were  present,  including  G.  B.,  agreed  by  a  vote  of  six  to  one, 
(one  having  retired  before  the  vote  was  taken,)  to  accept  the 
real  estate  of  a  debtor  in  satisfaction  of  a  debt  due  to  the  bank, 
— G.  B.  voting  in  favor  of  the  acceptance.  It  was  held,  that 
G.  B.,  having  come  into  the  direction  under  color  of  right,  was 
an  officer  de  facto,  and  consequently,  that  the  contract  was 
binding  on  the  bank. 

$  12.  In  the  case  of  Ex  parte  Willocks,'  it  was  inquired 
by  the  counsel,  whether  it  would  be  considered  lawful  for  the 
inspectors  of  a  corporate  election  to  be  candidates  for  the  direc- 
tion of  the  Utica  Insurance  Company.  The  answer  given  by 
the  court  was  in  the  affirmative.  The  majority  of  the  judges 
of  the  Supreme  Court  of  Pennsylvania  were  of  the  same 
opinion,  in  the  case  of  Commonwealth  v,  Woelper,  &c.'  In 
this  case,  it  was  objected,  that  one  of  the  inspectors  could  not 
be  voted  for,  because  he  was  b,  judge  of  the  election.  He  was 
viewed,  however,  by  all  the  judges,  except  Gibson,  as  a  miniS" 
ierial  officer ;  and  the  Chief  Justice  (Tilghman)  understood  it 
to  have  been  a  very  common  thing,  in  corporate  elections,  and 


>  Baird  v.  Bank  of  Washmgton,  11  S.  &  Rawie  (Peon.)  R.  411.  See 
past^  chapter  on  Agents ;  and  see  Fairfield  Tnmp.  Co.  v.  Thorp,  13  Conn. 
R.  173 ;  and  Trasteea  of  Vernon  Society  v.  Hills,  ut  sup, 

*  £z  parte  WDlcocks,  7  Cowen  (N.  Y )  R.  402. 

*  Commonwealth  v.  Woelper,  &c,  3  S.  &  Rawle  (Penn.)  R.  39. 
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in  state  elections,  to  vote  for  inspectors.  Yeates  J.,  also,  held 
that  the  acceptance  of  the  office  of  judge  of  an  election  could 
not  impair  the  freedom  of  choice  in  the  corporators ;  and  the 
practice  of  returning  an  inspector,  he  thought,  was  strikingly 
exemplified  by  what  occurred  at  the  election  of  common  coun- 
cil-men for  the  city  of  Philadelphia,  in  1816.  But  Gibson,  J., 
Was  unable  to  concur  with  the  rest  of  the  court ;  and  he  con- 
sidered the  judge  of  an  election  as  a  judicial  and  not  as  a 
ministerial  officer.  If  one  who  is  the  judge  of  an  election,  he 
thought,  is  at  the  same  time  a  candidate,  he  has  a  direct 'inter- 
est in  the  event,  and  cannot  be  viewed  in  any  other  light  than 
as  judging  in  his  own  cause.  The  groimd  taken  by  Mr.  J. 
Gibson  is,  at  least,  worthy  of  attention ;  though  the  weight  of 
authority  is  against  him. 

Where  an  act  of  incorporation  provides  that  a  president  shall 
be  chosen  "out  of  three  directors,"  it  is  sufficient  if  the  presi- 
dent be  elected  by  a  legally  constituted  meeting,  and  at  the 
same  time  with  the  other  directors,  without  having  been  pre- 
viously appointed  a  director.  It  was  considered,  in  this  case, 
that  the  president  was  appointed  a  director,  eodem  flatu  that 
he  was  made  president ;  and  that  there  could  be  no  real  utility 
in  requiring  an  unnecessary  circuity  of  proceeding.* 

^  13.  It  was  said,  by  Chancellor  Walworth,  that  he  was 
not  aware  of  any  general  principle  of  the  common  law,  which 
authorizes  all  civil,  or  corporate  officers,  to  hold  over  after  the 
expiration  of  the  time  for  which  they  were  elected,  until  their 
places  are  supplied  by  others ;  and  that  the  numerous  statutes, 
both  here  and  in  England,  giving  such  authority  in  express 
terms,  seemed  wholly  inconsistent  with  any  such  common  law 
principle.  But  the  case  before  him  did  not  require  the  expres- 
sion of  a  decisive  opinion  on  the  point*    In  the  case  of  The 


^  Carrie's  Administrators  v.  Mutual  Assurance  Society,  4  Hen.  &  Manf. 
(Va.)  R.  316. 

*  Philips  V.  Wickham,  1  Paige  (N.  Y.)  Chan.  R.  595.  In  the  case  of  the 
Corporation  of  Tregony,  (8  Mod.  R.  127,)  the  mayor  was  to  be  elected  an- 
nually, bat  there  was  an  express  provision  in  the  charter,  that  he  shoold 


CH,  IV.]  OF  ADMISSION  AND   ELECTION.  107 

People  V.  Runkin,  however,  it  was  conceded,  by  the  Supreme 
Court  of  New  York,  that  the  trustees  of  a  religious  society, 
who  go  out  of  office  at  the  end  of  the  year,  hold  over  until 
others  are  appointed.  The  question  there  was,  whether  an 
election  after  the  day  of  election  was  good.  The  court  said, 
"perhaps  the  language  of  the  statute  is  too  peremptory,  that 
the  seats  of  one  third  are  to  be  vacated  at  the  expiration  of 
every  year ;  but  the  corporation  is  not  thereby  dissolved ;  for 
two  thirds  of  the  trustees  continue  in  office.''  The  court,  in 
this  case,  also,  said  that  trustees  elected  after  the  election  day, 
would  be  in  by  color  of  office ;  that  the  election  would  not  be 
void;  that  their  acts  would  be  good;  that  the  corporation 
would  still  remain ;  and  the  irregularity,  if  any,  would  cure 
Uself  in  a  subsequent  year,^  There  is  also  a  strong  intimation, 
in  another  case  in  the  Supreme  Court  of  New  York,  that  cor- 
porate officers  may  hold  over  until  others  are  elected  in  their 
stead.'  In  the  more  recent  case  of  Philips  v.  Wickham,  how- 
ever, to  which  we  have  referred,  Chancellor  Walworth  says  : 
"  Were  it  not  for  the  strong  intimations  to  the  contrary,  by 
some  of  the  justices  of  the  Supreme  Court,  in  the  People  v. 
Runkin,  and  The  Trustees  of  Vernon  Society  v.  Hills,  under 
the  act  respecting  religious  incorporations,  the  language  of 
which  appears  to  be  equally  clear,  I  should  have  supposed 


hold  over  until  aoother  was  duly  elected.  But  ia  the  Banhury  case,  (10 
Mod.  R.  340,)  where  there  could  be  do  election  without  the  presence  of  the 
old  mayor,  who  was  not  authorized  by  the  charter  to  hold  over,  and  the  day 
prescribed  was  permitted  to  pass  without  an  election,  the  corporation  was 
held  to  be  dissolved.  There  are  undoubtedly  some  common  law  officers, 
who  are  to  be  elected  or  appointed  periodically,  but  who,  from  the  necessity 
of  the  case,  continue  to  exercise  their  functions  until  others  are  elected  or 
appointed  to  fill  their  places.  In  the  Anonymous  case,  (12  Mod.  R.  256,) 
it  is  said,  a  constable  is  not  discharged  until  his  successor  is  appointed  and 
sworn  in ;  because  the  parish  cannot  be  without  an  officer.  But  all  these 
the  Chancellor  of  New  York,  in  the  case  above  cited,  apprehended, 
dependent  upon  the  peculiar  provisions  of  their  respective  charters, 
aod  not  upon  any  general  principles  of  the  com4non  law. 
^People  9.  Ruokin,  9  Johns.  (N.  Y.)  R.  147. 
'  Trustees  of  Vernon  Society  v.  Hills,  6  Cowen,  (N.  Y.)  R.  23. 
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that  the  functions  of  these  commissioners  ceased  at  the  end  of 
the  year  for  which  they  were  elected." 

A  clause  in  a  charter,  which  directed  that  the  aldermen 
should  be  chosen  annually,  was  held  to  be  only  directory,  and 
not  to  determine  the  office  at  the  end  of  the  year  after  election; 
but  that  the  person  legally  elected  and  sworn  into  the  offi:ce, 
should  continue  until  his  death  or  removal,  in  the  same  man- 
ner as  a  person  elected  into  the  office  of  mayor.* 

In  Kentucky,  in  case  of  a  failure  to  elect  officers  on  the  day 
appointed,  the  old  officers  retain  their  powers,  and  may  act 
until  superseded  by  a  new  appointment.* 

Kent  thinks  the  better  ophiion  to  be,  that,  though  the  officers 
of  a  corporation  be  required  by  the  charter  to  be  annually 
elected,  yet,  if  the  time  of  election  under  the  charter  slips,  the 
old  corporate  officers  continue  in  office  after  the  year,  and  until 
others  are  elected.' 

^  14.  Baron  Comyn  says :  "  If  a  corporation  refuses  to  con- 
tinue the  election  of  officers  till  all  die  who  could  make  an 
election,  the  corporation  is  dissolved."  ^  But  where  the  corpo- 
rators, without  the  presence  of  any  officers,  or  any  act  to  be 
done  on  their  part,  possess  the  power  to  assemble  and  choose 
officers,  to  carry  into  effect  the  objects  of  the  incorporation,  a 
neglect  to  choose  officers  at  the  proper  time  will  not  work  a 
dissolution,  but  will  merely  suspend  the  exercise  of  the  powers 
of  the  corporation  until  proper  officers  are  chosen.     Thus,  it 


*  Prowese  v.  Foot  (in  Error,)  2  Brown,  Pari.  Cases,  289 ;  S.  P.  Pender  v. 
Rex  (io  Error,)  lb.  294. 

*  Weir  V.  Bush,  4  Lit.  (Ken.)  R.  433. 

'2  Kent  Comm.  238.  The  statute  11  €reo.  I.  c.  4,  was  made  expressly 
to  prevent  the  hazard  of  a  dissolution  of  the  corporation  from  the  omission 
to  elect  on  the  day.  This  statute  is  considered,  however,  to  be  detaratofy^ 
and  was  introduced  to  remove  doubts  and  difficulty.    lb. 

^  4  Com.  Dig.  273,  tit.  Franchise,  c.  4.  If  a  corporation  consists  of  sev- 
eral integral  parts,  and  some  of  those  are  gone,  and  the  remaining  parts 
have  no  power  to  supply  the  deficiency,  the  corporation  is  dissolved.  1  Roll. 
Abr.  514. 
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was  held,  in  New  York,  that  the  owners  of  drowned  lands 
under  the  act  of  1807,  who  were  a  quasi  corporation,  and 
through  inadvertence  made  no  election  of  commissioners,  did 
not  lose,  by  their  neglect,  the  power  of  election,  though  the 
time  and  place  for  the  annual  meeting  of  the  owners  were 
fixed  by  law.  The  court  observed  :  "  There  is  nothing  in  the 
nature  of  the  duties  to  be  performed,  which  necessarily  requires 
a  continued  succession  of  commissioners.  The  officers  of  towns 
are  required  to  be  chosen  by  the  people,  annually,  at  their  sev- 
eral town  meetings ;  yet,  if  a  part  of  those  officers  should  die 
before  the  expiration  of  the  year,  and  the  inhabitants  of  the 
town  should,  from  any  cause,  neglect  to  hold  their  annual 
town  meeting,  it  would  not  prevent  them  from  supplying  the 
vacancy  at  their  next  anniversary  meeting  for  that  purpose. 
The  officers  thus  chosen  would  possess  all  the  powers  of  their 
predecessors,  in  the  same  manner  as  if  there  had  been  an  im- 
interrupted  succession."  * 

In  Slee  r.  Bloom,'  Chancellor  Kent  held,  that  corporate 
power,  which  may  have  been  abused  or  abandoned,  cannot  be 
taken  away  but  by  regular  process,^  And  per  Savage,  C.  J. : 
"  The  plaintiffs  have  acted  as  trustees  upon  the  matter,  and,  in 
bringing  their  suit,  colore  officii,  and  before  an  objection  to 
their  right  can  be  sustained  by  the  defendant,  on  the  ground 
that  they  were  not  regularly  elected,  he  must  show  that  pro- 
ceedings have  been  instituted  against  them  by  the  government, 
and  carried  on  to  a  judgment  of  ouster." 

*  Per  Chan.  Walworth,  Philips  v.  Wickham,  1  Paige  (N.  Y.)  Chan.  R. 
597.  And  see  Rose  v.  Turnpike  Cu.  3  Watts  (Penn.)  R.  46;  Weir  «. 
Bash,  4  Litt.  (Ky.)  R.  433;  Blake  v.  Hinkle,  10  Yerg.  (Tenn.)  R.  218; 
Lehigh  Bridge  Co.  v.  Lehigh  Coal  Co.  4  Rawle  (Penn.)  R.  9;  Smith  v. 
Natchez  Steamboat  Co.  2  How.  (Miss.)  R.  478 ;  Spencer  v.  Campion,  9 
Conn.  R.  536. 

»  Slee  r.  Bloom,  5  Johns.  (N.  Y.)  Ch.  R.  379. 

'  See  Trustees  of  Vernon  Society  v.  Hills,  6  Cowen  (N.  Y.)  R.  23 ;  and 
see  also  Silver  Lake  Bank  v.  North,  4  Johns.  (N.  Y.)  Ch.  R.  373.  But 
see  chapter  on  the  Dissolution  and  Revival  of  Corporations. 
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CHAPTER  V. 


OF    THE    POWER     TO     TAKE,    HOLD,    TRANSMIT    IN    SUCCESSION,    AND 

ALIENATE,    PROPERTY. 


$  1.  To  enable  it  to  answer  the  purposes  of  its  creation, 
every  corporation  aggregate  has,  incidentally,  at  common  law, 
a  right  to  take,  hold,  and  transmit  in  succession,  property,  real 
and  personal,  to  an  unlimited  extent  or  amount'  Accordingly, 
as  the  incident  supposes  the  principal,  it  has  been  held,  that  a 
grant  of  lands  from  the  sovereign  authority  to  the  inhabitants 
of  a  coimty,  town,  or  hundred  rendering  rent,  would  create 
them  a  corporation  for  that  single  intent,  or  confer  upon  them 
a  capacity  to  take  and  hold  the  lands  in  a  corporate  character, 
without  saying,  to  them  and  their  successors.'  And  where  it 
was  evident,  from  the  different  clauses  of  several  local  acts  of 
parliament,  that  conservators  of  a  river  navigation  were  to 
take  and  transmit  lands  by  succession,  although  they  were  not 
created  a  corporation  by  express  words,  they  were  considered 
from  the  possession  of  this  incident  to  be  incorporated  by  im- 
pUcation ;  so  that  they  were  entitled  to  sue,  in  their  corporate 


^  Liu.  R.  49, 112,  114 ;  Co.  Lilt.  44  a,  300  b ;  1  Sid.  161  w;  10  Co. 
30  b ;  i  Kyd  on  Corp.  76,  78,  104  ;  Com.  Dig.  tit.  Francbise  F.  11, 15, 16 
17;  Dy.  48  a ;  4  Co.  65  a;  1  Black.  Comm.  478;  2  Kent  Comro.  227; 
M*Cartee  o.  Orph.  As.  Soc,  9  Coweo  (N.  T.)  R.  437 ;  The  Banks  v.  Poitiaaz, 
3  Rand.  (Virg.)  R.  141 ;  Widow,  &c.  Reynolds  o.  Commissioners  of 
Stark  County,  5  Ohio  R.  205  ;  Lathrop  v.  Comm.  Bank  of  Scioto,  8  Dana 
(Ken.)  R.  119 ;  Binney*s  case,  2  Bland  (Md.)  R.  142 ;  Overseers  of  Poor 
of  Boston  V.  Sears,  22  Pick.  (Mass.)  R.  122. 

'  Dyer,  100  a,  pi.  70,  cited  as  good  law  by  Lord  Kenyon,  2  Term.  R. 
672 ;  2  Kent  Comm.  225 ;  North  Hempstead  v.  Hempstead,  2  Wend. 
(N.  Y.)R.  109 ;  Stebbins  v.  Jennings,  10  Pick.  (Mass.)  R.  188;  Soc.  for 
Prop.  Gospel  o.  Town  of  Pawlet,  4  Peters  R.  480. 
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name,  for  an  injury  done  to  their  real  estate,  and  in  that  char- 
acter received  their  tolls.'  After  the  issuing  of  letters  patent 
by  the  governor,  in  compliance  with  the  requisition  of  an  act 
of  the  general  assembly  creating  a  corporation,  a  deed  to  con- 
vey land  to  the  company  is  good  and  effectual,  in  Pennsyl- 
vania, for  that  purpote,  although  they  may  not  have  been  so 
far  organized  as  to  have  elected  their  officers ;  and  their  assent 
to  it  will  be  presumed.' 

The  principal  benefit  of  incorporation  is,  that  by  it  the  com- 
bined funds  of  a  body  of  men  may,  through  a  long  course  of 
time,  be  steadily  applied  to  the  attainment  of  objects  of  public 
convenience  or  private  utility,  notwithstanding  the  changes, 
which,  through  the  accidents  of  life,  must  be  constantly  going 
on  among  the  members  of  the  corporation.*  As  a  matter  of 
general  law,  the  amoimt,  so  to  be  held  and  applied,  must, 
necessarily,  be  indefinite ;'  since  no  rule  could  be  laid  down 
ascertaining  the  means  essential  to  effect  the  various  purposes 
of  incorporated  companies.  This  amount,  therefore,  and  under 
the  name  of  capital  stock  in  case  of  moneyed  corporations,  is 
usually  fixed  by  the  legislature,  in  the  act  or  charter  of  incor- 
poration, with  special  reference  to  the  purposes  of  the  particular 
grant  As  sound  policy  always  requires  that  the  capital  stock 
should  be  restricted  within  reasonable  limits,  so  it  is  easy  to 
see  that,  to  enable  the  company  to  €uiswer  the  purpose  of  its 
incorporation,  it  may  also  require  that  the  capital  stock  should 
amount  to  such  a  sum  as  would  make  it  efficient  for  that  pur- 
pose. And  hence  it  is  not  uncommon  for  the  charter,  or  act 
of  incorporation,  to  provide,  that  the  capital  stock,  or  a  certain 
amount  of  it,  shall  be  subscribed,  or  paid  in,  before  the  com- 
pany shall  be  at  liberty  to  act  under  their  charter.^  Where, 
however,  a  bank  is  incorporated,  with  the  privilege  of  creating 


*  Tone  Conservators  v.  Ash,  10  B.  &  C.  349  ;  Bridgewater  Canal  Co.  v. 
Blueu,  Ibid.  393. 

*  Rathbone  v.  Tioga  Navigation  Co.  2  Watts  &  Serg.  (Penn.)  R.  74. 
'  Dartmoath  College  v.  Woodward,  4  Wheat.  R.  518. 

^  Beod  V.  Susquehannah  Bridge,  &c.  6  Har.  &  J.  (Md.)  R.  128. 
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a  stock  not  less  than  one  sum  nor  greater  than  another,  it  may 
commence  business  with  the  smaller  capital,  and  afterwards 
increase  it  to  the  larger.*  And  though  a  bank  charter  provided 
that  the  capital  stock  "may  consist"  of  a  certain  amount, 
divided  into  shares  of  a  certain  amount  each,  and  ^^  shall  be 
paid"  in  the  following  manner,  &c.,  one  dollar  on  each  share 
in  sixty,  and  one  in  ninety  days  after  subscription,  "/Ac  rc- 
mainder  to  be  called  for  as  the  president  and  directors  may 
deem  proper,  ^c.,^^  and  there  was  no  clause  expressly  restrict- 
ing the  operation  of  the  bank,  until  a  certain  amount  of  the 
stock  was  subscribed,  the  word  "may"  was  construed  in  its 
ordinary  sense,  and  not,  by  the  common  rule,  as  synonymous 
with  the  word  ^^must ;"  so  that  it  was  decided  that  a  bond 
fide  subscription  of  the  capital  stock,  prescribed  by  the  charter, 
was  not  a  condition  precedent  to  the  corporate  existence  or 
legfil  operation  of  the  bank.*  Even  if  the  charter  does  contain 
a  clause  restrictive  of  the  operation  of  a  bank,  until  a  certain 
amount  of  its  stock  is  subscribed,  it  would  be  difficult  to 
maintain  that  a  collusive  subscription,  got  up  between  the 
original  subscribers  and  the  commissioners,  for  the  purpose  of 
evading  such  a  clause,  could  be  permitted  to  be  set  up  to  the 
injury  of  the  subsequent  purchasers  of  the  stock,  who  became 
bond  fide  holders,  without  participation  in  or  notice  of  the 
fraud.'  Indeed,  if  the  subscription  was  fraudulent,  although 
the  subscribers  would  not  be  permitted  to  avail  themselves  of 
the  same,  yet  their  subscription  would  not  be  a  nullity ;  but 
the  law  would  hold  the  parties  bound  to  their  subscription, 
and  compellable  to  comply  with  all  the  terms  and  responsi- 
bilities imposed  upon  them  thereby,  in  the  same  manner  as  if 
they  were  bond  fide  subscribers.*  If,  by  charter  or  act  of  in- 
corporation, the  stock  of  the  company  is  divided  into  a  certain 


'  Gray  v.  Portland  Bank,  3  Mass.  R.  364. 

'  Minor  et  al.  v.  The  Mechanics  Bank  of  Alexandria,  1  Peters  R.  46. 

■  Per  Story,  J.,  Ibid.    See  Walker  v.  Devereaux,  4  Paige  (N.  Y.)  Chan. 

*  Ibid. ;  and  Walker  v.  Devereaux,  4  Paige  (N.  T.)  Chan.  R.  229 ;  and 
see  Selma  and  Tennessee  Railroad  Co.  v.  Tipton,  5  Alabama  R.  787. 
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number  of  shares,  that  number  cannot  be  changed  by  die 
company.'  Nor,  if  the  charter  requires  that  a  certain  number 
of  shares  be  subscribed  for  before  an  assessment  be  laid,  can 
an  assessment  be  laid,  until  that  number  is  subscribed  for." 
In  such  case,  a  subscription  by  one  man  for  another,  without 
authority,  for  the  purpose  of  completing  the  requisite  number 
of  shares,  will  avail  nothing  in  favor  of  the  assessment ; '  and 
if  any  subscription  were  conditional,  it  must  be  shown  that  the 
condition  was  satisfied  or  waived. 

In  England,  the  common  law  right  of  corporations,  whether 
sole  or  aggregate,  ecclesiastical  or  lay,  to  take  and  hold  lands 
and  tenements,  has  been  restrained  by  a  variety  of  statutes, 
from  Magna  Charta,  9  Hen.  III.,  ch.  36,  to  9  Geo.  II.,  ch.  36, 
called  statutes  of  mortmain^  which  were  passed  in  conformity 
to  a  policy  prevailing  in  that  country,  from  a  period  somewhat 
anterior  to  the  Norman  conquest.^  This  system  of  laws  ap- 
pears to  have  originated  in  a  desire  to  repress  the  grasping 
spirit  of  the  Romish  Church,  which,  by  absorbing  in  perpetuity 
the  best  lands  in  the  kingdom,  prevented  their  transmission 
from  man  to  man,  withdrew  them  from  those  feudal  services 
that  were  ordained  for  common  defence,  and  curtailed  the  lords 
of  the  fruits  of  their  signiories,  their  escheats,  wardships,  reliefs, 
and  the  like.*  They  were  called  statutes  of  mortmain,  ac- 
cording to  the  better  opinion,  because  designed  to  prevent  the 
holding  of  lands  by  the  dead  clutch  of  ecclesiastical  corpora- 
tions, which,  in  early  times,  were  composed  of  members  dead 
in  law,  and  in  whose  possession  property  was  forever  dead, 
and  unproductive  to  the  feudal  superior  and  the  public* 
Though  the  statute  of  15  R.  11,  ch.  6,  extended  this  system  of 
restraint  to  civil  or  lay  corporations,  as  within  the  mischief 
and  prohibition,  the  name  still  remained ;  and,  in  England, 


'  Salem  Mill  Dam  Corporation  v.  Ropes,  6  Pick.  (Mass.)  R.  33. 

'  Ibid. ;  and  Central  Tarnp.  Corp.  v.  Valentine,  10  Pick.  (Mass.)  R.  14'2. 

'  Salem  Mill  Dam  Corporation  v.  Ropes,  0  Pick.  (Mass.)  R.  187. 

«  Co.  Lit  3  b  ;  1  Black.  Comm.  479  ;  d  Black.  Comm.  368  to  274. 

*  Co.  Lit  3  b;  2  Black.  Comm.  269,  270  ;  2  Kent  Comm.  228. 

*  Co.  Lit.  3  b ;  1  Black.  Comm.  479. 
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lands  purchased  by  corporations  are  liable  to  forfeiture,  unless 
a  license  in  mortmain  from  the  king,  as  ultimate  lord  of  every 
fee,  be  first  obtained.  According  to  Blackstone,  even  this  is 
not  in  all  cases  sufficient*  The  statutes  of  mortmain  make 
no  mention  of  personal  property  ;  and  hence,  in  England,  the 
power  of  corporations  aggregate  to  take  such  property  remains, 
in  general,  ujilimited,  unless  restrained  by  the  charters  or  acts 
of  parliament  estabUshing  them.* 

The  English  statutes  of  mortmain  have  been  held  by  the 
Supreme  Court  of  Pennsylvania  to  be  the  law  of  that  State, 
so  far  as  applicable  to  its  political  condition ;  and  "  all  convey- 
ances, by  deed  or  will,  of  lands,  tenements,  or  hereditaments, 
made  to  a  body  corporate,  or  for  the  use  of  a  body  corporate, 
are  void,  unless  sanctioned  by  charter  or  act  of  assembly." ' 
They  are,  however,  understood  to  apply,  in  that  State,  only 
so  far  as  they  prohibit  dedications  of  property  to  superstitious 
uses,  or  grants  to  corporations  without  a  statutory  license.* 
"In  other  States,''  says  Kent,  *4t  is  understood  that  the  sta- 
tutes of  mortmain  have  not  been  reenacted  or  practised  upon."  * 
It  may  still,  however,  be  inferred,  from  the  special  power  given 
to  various  corporations,  by  acts  of  the  state  legislatures,  to 
hold  real  estate,  to  a  certain  limited  extent,  that  statute  corpo- 
rations, created  for  specific  objects,  would  not  have  the  power 
to  take  and  hold  real  estate,  for  purposes  wholly  foreign  to 
those  objects.* 

The  civil  law,  in  this  particular,  corresponded  with  the  sys- 
tem established  by  the  statutes  of  mortmain,  since,  according 
to  it,  a  corporation  could  not  purchase  or  receive  donations  of 
lands  without  license.  Collegium,  si  nuUo  speciali  privilegio 
subnixum  sit,  hcBreditatem  caper e  non  posse  dvinum,  nan  sii,^ 

*  Ibid.  •  1  Kyd  on  Corp.  104.  »  3  Binney  R.  App.  p.  626. 

*  Methodist  Church  v.  Remington,  1  Watts  (Penn.)  R.  218. 

»  2  Kent  Comm.  229  ;  M'Cartee  r.  Orph.  As.  Soc.  9  Cowen  (N.  Y.)  R. 
452  ;  Lathrop  v.  Com.  Bank  of  Scioto,  8  Dana  (Ken.)  R.  119. 

*  Ibid. ;  First  Parish  in  Sutton  v.  Cole,  3  Pick.  (Mass.)  R.  239,  240  ;  Fer 
Parker,  Ch.  J. 

'  Browne's  Civil  Law,  103 ;  Lib.  8  Cod.  de  haered.  instituen. ;  Salem 
Mill  Dam  Corporation  r.  Ropes,  6  Pick.  (Mass.)  R.  23. 
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Though  it  be  true,  therefore,  that  the  English  statutes  of  mort- 
main owed  their  origin  to  the  principles  of  the  feudal  system, 
it  is  evident  that  their  policy  was  known,  and  acted  upon, 
long  anterior  to  the  existence  of  that  system  as  recognized  by 
the  conmion  law. 

As  a  corporation  may  be  deprived  or  restrained  of  its  com- 
mon law  right,  of  purchasing  or  receiving  lands  or  other  pro- 
perty, by  general  statutes  applicable  to  all  corporations,  so  the 
same  right  may  be  taken  away  or  limited  by  its  charter  or 
act  of  incorporation; — a  law  peculiar  to  itself.'  To  prevent 
monopolies,  and  to  confine  the  action  of  incorporated  com- 
panies strictly  within  their  proper  sphere,  the  acts  incorporat- 
ing them,  almost  invariably,  limit  not  only  the  amount  of 
property  they  shall  hold,  or  their  capital  stock,  but  frequently 
prescribe  in  what  it  shall  consist,  the  purposes  for  which  it 
shall  alone  be  purchased  and  held,  and  the  mode  in  which  it 
shall  be  applied  to  efiect  those  purposes.  There  can  be  no 
doubt  that,  if  a  corporation  be  forbidden  by  its  charter  to  pur- 
chase  or  take  lands,  a  deed  made  to  it  would  be  void,  as  its 
capacity  must  be  determined  from  the  instrument  which  gives 
it  existence.*  There  is,  however,  a  broad  distinction  between 
a  prohibition  to  ptirchase  or  take,  and  a  prohibition  to  hold; 
and  where  the  act  incorporating  a  bank  made  it  capable  ^^to 
have,  hold,  purchase,  receive,  possess,  enjoy,  and  retain  lands, 
rents,  tenements,  goods,  chattels,  and  efiects  of  whatever  kind, 
nature,  or  quality,  to  the  amount  of  two  millions  of  dollars, 
and  no  more;  Provided  nevertheless,' that  such  lands  and 
tenements,  which  the  said  corporation  are  hereby  enabled  to 
purchase  and  hold,  shall  only  extend  to  such  lot  and  lots  of 
grotmd,  and  convenient  buildings  and  improvements  thereon 
erected,  or  to  be  erected,  which  they  may  find  necessary  and 
proper  for  carrying  on  the  business  of  the  said  bank,  and  shall 
actually  occupy  for  that  purpose;"  it  was  decided,  by  the 
Supreme  Court  of  Pennsylvania,  that  the  bank  voi^i purchase, 


'  2  Keot  Comm.  226  ;  1  Kyd  on  Corp.  104. 

'  Leazore  p.  Hillegas,  7  Serg.  &  R.  (Penn.)  R.  319,  Per  Tilghmao,  C.  J. 
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absolutely,  lands  in  a  distant  country  which  they  did  not 
occupy,  though  they,  or  the  third  person  to  whom  they  might 
convey,  would  hold  them  by  a  title  defeasible  by  the  Common- 
wealth, and  the  Commonwealth  alone,  as  is  the  case  with  the 
title  of  aliens.' 

To  a  bill  by  certain  banks,  for  the  specific  performance  of  a 
contract  for  the  purchase  of  lands  made  by  an  individual  with 
them,  the  defence  set  up  was,  that  the  charters  of  the  banks, 
after  authorizing  them  to  purchase,  hold,  and  enjoy  lands  and 
tenements,  goods  and  chattels,  to  a  specified  value,  and  sell 
and  dispose  of  them,  provided,  that  the  lands  it  should  be  law- 
ful for  them  to  Itold  should  be  only  such  as  were  for  theii 
immediate  accommodation,  &c.,  or  acquired  in  satisfaction  of 
debts,  &c. ; — that  the  lands  in  question  did  not  fall  within 
either  of  these  descriptions,  and  that  therefore  the  banks  could 
not  acquire  or  convey  any  title  to  a  purchaser  of  them.  The 
Court  of  Appeals  of  Virginia  decided  that  though,  if,  in  pur- 
chasing the  land  in  question,  the  banks  violated  their  charters, 
they  might,  for  that  cause,  be  dissolved  by  a  proceeding  at 
the  suit  of  the  Commonwealth,  yet  that  any  conveyance  made 
before  dissolution  would  pass  an  indefeasible  title  to  the  pur- 
chaser;— that  the  charters  did  not  prohibit  the  purchase  of 
real  property  by  the  banks,  but  only  limited  the  extent  to 
which  they  should  be  allowed  to  hold  such  property; — and 
that  the  question,  whether  they  had  exceeded  their  limits  or 
not,  was  not  fit  to  be  tried  in  the  suit  before  them,  or  at  the 
instance  of  the  party  before  them.' 

Where,  by  its  act  of  incorporation,  a  bank  was  empowered 
to  hold  ''  such  lands  as  were  bona  fide  mortgaged,  or  conveyed 
to  it,  in  satisfaction  of  debts  previously  contracted  in  the  course 
of  Us  dealings,'^  the  Supreme  Court  of  Peimsylvania  ad- 
judged, that  it  had  a  general  power  to  commute  debts  realljf 
due  for  real  estate ;  and  that  this  power  did  not  depend  upon, 


'  Ibid. ;  Baiid  V.  The  Bank  of  Wasbington,  11  Serg.  &  R.  (Peon.)  R.  418. 
*  The  Banks  v.  Poitiauz,  3  Rand.  (Virg.)  R.  136.    See  SiWer  Like  Bank 
V.  North,  4  Johns.  (N.  Y.)  Ch.  R.  370. 
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whether,  in  the  opinion  of  the  jury,  the  debt  was  in  danger, 
and  prudence  required  that  the  real  estate  should  be  taken  in 
satisfaction  of  it.^  It  was  considered  by  the  court,  in  this 
case,  that'a  conveyance  in  trust  to  permit  a  corporation,  which 
could  not  accept  of  the  legal  title,  to  receive  the  rents  and 
profits,  or  a  conveyance  that  in  any  shape  would  entitle  the 
corporation  to  be  put  in  possession,  would  be  as  much  a  vio- 
lation of  the  law,  as  a  direct  conveyance  of  the  legal  title; 
but  that  a  conveyance,  made  with  a  view  not  to  permanent 
ownership  by  the  corporation,  but  of  raising  money  by  the 
sale  of  the  property,  would  be  neither  within  the  letter  nor 
the  spirit  of  the  prohibition  implied  above.'  An  academy 
incorporated  "to  promote  morality,  piety,  and  religion,  and 
for  the  instruction  of  youth  in  the  learned  languages,  and  in 
such  arts  and  sciences  as  are  usually  taught  in  other  acade- 
mies," and  authorized  to  hold  and  apply  property  within  a 
certain  limit  to  these  purposes,  was  considered  authorized  to 
raise  and  hold  a  fund  for  the  education  of  pious  indigent 
young  men,  with  a  sole  view  to  the  Christian  ministry.* 

As  corporations,  unless  restrained  by  their  charters,  have 
an  indefinite  right  of  purchase,  where  the  restraint  is  imposed 
by  a  proviso y  —  as,  "provided  the  lands  be  necessary  for 
manufacturing  purposes,"  —  it  is  incumbent  on  the  party  ob- 
j^ting  to  the  purchase  to  bring  the  case,  by  proof,  within  the 
proviso.* 

A  corporation  may  take  a  mortgage  upon  land  by  way  of 
security  for  loans,  made  in  the  regular  course  of  its  lawful 
business,  or  in  satisfaction  of  debts  previously  contracted  in 
its  dealings.  Such  acts  are  generally  provided  for  in  charters 
incorporating  a  certain  class  of  corporations,  such  as  banks, 
insurance  companies,  and  the  like ;  and,  without  such  special 
authority,  it  would  seem  to  be  implied  in  the  reason  and  spirit 
of  the  grant,  if  the  debt  was  bond  fide  created  in  the  regular 


>  Baird  v.  The  Bank  of  Washington,  U  Serg.  &^  Rawle  (Peno.)  R.  411. 

•  Ibid. 

'  Amherst  Academy  v.  Cowles,  6  Pick.  (Mass.)  R.  4S7. 

«  Ex  parte  Peru  Iron  Co.  7  Cow.  (N.  Y.)  R.  540. 
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course  of  business.^  And,  though  a  clause  in  the  charter  of  a 
bank  forbids  it  ''to  deal  or  trade,  directly  or  indirectly,  in 
anything  except  bills  of  exchange,  promissory  notes,  gold  or 
silver  bullion,  or  on  sale  of  goods  the  produce  of  its  lands," 
it  may  nevertheless  receive  and  hold  bonds  and  mortgages,  as 
securities  for  its  debts ;  and,  in  the  absence  of  proof  to  the 
contrary,  such  bonds  and  mortgages  will  be  presumed  to  have 
come  into  the  hands  of  the  bank  lawfully  and  within  the 
scope  of  its  corporate  powers:  the  clause  being  designed 
merely  to  restrain  the  bank  to  its  proper  business  of  banking." 
The  capital  stock  of  an  insurance  company  may  be  invested 
in  bonds  and  mortgages,  executed  directly  to  the  corporation, 
or  obtained  by  assignment,  where  the  charter  does  not  ex- 
pressly prescribe  the  mode  of  investment,  even  though  it  im- 
pliedly gives  the  power  to  invest  in  stocks.*  Nor  are  securities 
taken  by  such  a  company  affected  by  the  fact,  that  they  are 
taken  at  a  different  place  from  that  at  which,  by  necessary 
intendment,  its  proper  business  should  be  transacted;  pro- 
vided there  be  no  proof  that  the  business,  in  which  the  secu- 
rities were  taken,  was  unauthorized,  though  it  be  shown  that 
the  company  has  an  office  for  the  transaction  of  business  at 
the  place  where  the  securities  were  taken.  ^  And  where,  by 
its  charter,  a  bank  was  authorized  to  take  mortgages  in  secu- 
rity for  debts  previously  contracted,  it  was  adjudged  by 
Chancellor  Kent,  that,  if  the  loan  and  mortgage  were  con- 
current  acts,  and  intended  so  to  be,  it  was  not  a  case  within 


>  SiWer  Lake  Bank  v.  North,  4  Johns.  (N.  T.)  Ch.  R.  370;  Baird  v. 
Bank  of  Washington,  11  Serg.  &  Rawle  (Penn.)  R.  411;  The  People  o. 
Utica  Ins.  Co.  15  Johns.  (N.  T.)  R.  358 ;  Utiea  Ins.  Co.  v.  Scott,  8  Cow. 
(N.  Y.)  R.  709;  Leazare  v.  Hillegas,  7  Serg.  &  Rawle  (Penn.)  R.  319; 
The  Banks  «.  Poitiaax,  3  Rand  (Virg.)  R.  136 ;  Mann  v.  Eckford's  Execa- 
tors,  15  Wend.  (N.  T.)  R.  502;  Thoroaston  Bank  v.  Stimpson,  81  Maine 
R.  105;  Lagoa  et  a1.  v.  Badollet  et  al.  1  Blackf.  (Ind.)  R.  418,  419;  9 
Kent  Com.  982,  3d  edit. 

'  Trenton  Banking  Company  t.  Woodruff,  1  Green  (N.  J.)  Ch.  R.  117. 

'  Mann  v.  Eckford^s  Executors,  16  Wend.  (N.  Y.)  R.  508. 

*  Ibid. 
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the  reason  and  spirit  of  the  restraining  clause  of  the  statute, 
which  only  meant  to  prohibit  the  banking  company  from 
inyesting  their  capital  in  real  property,  and  engaging  in  land 
speculations.  ''  A  mortgage  taken  to  secure  a  loan,  advanced 
bona  Jide  as  a  loan,  m  the  course,  and  according  to  the  usage, 
of  banking  operations,  was  not,  surely,"  says  he,  "within  the 
prohibition."'  This  decision  in  New  York  was  upon  the 
construction  of  a  clause  in  the  charter  of  a  Pennsylvanian 
bank ;  and,  in  the  subsequent  case  of  Baird  v.  The  Bank  of 
Washington,*  the  Supreme  Court  of  Pennsylvania  viewed, 
with  the  same  Uberality  of  construction,  a  similar  clause  in 
the  charter  of  another  bank  in  that  State.  The  clause  seems 
to  have  been  introduced  to  prevent  the  bank  from  indirectly 
getting  real  estate  into  its  hands,  ostensibly  in  payment  of  a 
debt,  but,  in  truth  and  fact,  by  a  transaction  which,  in  its 
origin,  was  a  purchase.  "  The  intention  was,"  says  Gibson, 
J.,  "  to  restrict  the  right  to  cases  where  the  loan  should  be 
real,  and  not  merely  colorable;  but  I  cannot  think  it  was  in- 
tended to  narrow  it  further,  or  it  would  have  been  so  ex- 
pressed." *  An  act  incorporating  an  insurance  and  loan^com- 
peiny  provided,  "  that,  in  all  cases  where  the  said  corporation 
have  become  the  purchasers  of  any  real  estate,  on  which  they 
have  made  loans,  the  mortgagors  shall  have  the  right  of  re- 
demption of  any  such  property  in  payment  of  the  principal, 
interest,  and  costs,  so  long  as  it  remains  in  the  hands  of  the 
corporation  unsold ; "  and,  by  virtue  of  it,  a  mortgagor's  right 
of  redemption  was  adjudged  to  continue,  notwithstanding  a 
contract  for  the  sale  of  the  mortgaged  premises  had  been 
entered  into  and  duly  executed  by  the  company,  one-third  of 
the  purchase-money  paid,  and  possession  taken  by  making 
surveys,  &c, ;  the  right  of  redemption,  under  such  a  clause, 
being  extinguished  only  by  the  execution  and  delivery  of  a 
deed  of  conveyance  to  the  purchaser,  who  must  be  deemed 


*  Silver  Lake  Bank  v.  North,  4  Johns.  (N.  T.)  Ch.  R.  370. 

*  11  Serg.  &  Rawle  (Peon.)  R.  411. 

*  Ibid.  417, 
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to  have  contracted  with  notice  of  the  rights  of  mortgagor/ 
In  such  a  case  a  purchase  hy  an  agent  of  the  company  does 
not  bar  the  right  of  redemption,  it  being  a  purchase  by  the 
company  within  the  meaning  of  the  act.'  A  corporation, 
authorized  to  invest  its  capital  tmly  on  bond  and  mortgage, 
cannot  recover  money  lent  by  the  corporation,  except  a  bond 
and  mortgage  be  taken  as  security  for  its  repayment ;  every 
other  security,  as  well  as  the  contract  itself,  being  void.' 

We  have  seen  that  an  insurance  company,  impUedly  au- 
thorized to  invest  in  stocks,  may  nevertheless  without  express 
authority  invest  its  capital  stock  in  bonds  and  mortgages.  ** 
Where  such  a  company  was  by  charter  restricted  from  dealing 
''  in  the  purchxise  or  ^ale  of  any  stock  or  funded  debt  whatever  ^ 
created  or  to  be  creaiedy  by  or  under  any  act  of  the  United  States, 
or  of  any  particular  State,^'  the  restriction  was  construed  not 
to  apply  to  investments  in  the  stock  of  the  Bank  of  the  United 
States,  or  in  the  stock  of  the  banks,  or  money  corporations  of 
any  particular  State.^  The  discounting  by  a  bank  of  bills  of 
exchange,  secured  by  a  deposit  of  cotton  to  be  shipped  by  the 
bank  and  the  proceeds  credited  to  the  borrower,  was  held  aot 
to  be  '^  a  dealing  in  goods,  wares  and  merchandise,^^  within 
the  prohibition  of  a  fundamental  law  of  the  Bank  prohibiting 
such  dealing.* 

An  insurance  company,  restricted  by  charter  from  discounting 
notes,  though  authorized  to  take  and  hold  securities  bona  fide 
pledged  to  them  to  secure  debts  due  to  them,  cannot  lend  money 
on  the  hjrpothecation  of  stock  and  the  taking  of  a  note  as  col- 
lateral security  for  the  payment  of  the  loan.''     A  banking 


'  Edwards  v.  Farmers  Fire  Ins.  Co.  21  Wend.  (N.  Y.)  R.  467. 

»  Ibid. 

'  Life  and  Fire  Ins.  Co.  v.  Mechanics  Fire  Ins.  Co.  7  Wend.  (N.  Y.) 
R.  31.  See  also  North  River  Ins.  Co.  v.  Lawrence,  3  Wend.  (N.  Y.)  R. 
483 ;  New  York  Fire  Ins.  Co.  v,  Ely,  2  Cow.  (N.  Y.)  R.  678. 

^  Mann  v.  Eckford*s  Ezecntors,  15  Wend.  (N.  Y.)  R.  502. 

*  Verplanck  v.  The  Mercantile  Ins.  Co.  1  Edw.  (N.  Y.)  Ch.  R.  84. 

*  Bates  &  Hewes  v.  The  Bank  of  the  State  of  Alabama,  2  Alabama  R. 
465  to  475. 

^  North  Hirer  Ins.  Co.  «.  Lawrence,  3  Wend.  (N.  Y.)  R.  482. 
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association  adopted  certain  articles  as  the  basis  of  their  union, 
by  which  it  was  agreed,  that  the  subscribers  to  the  bank  should 
be  permitted  to  pay  one  tenth  of  their  subscriptions  in  the  stocks 
of  certain  Incorporated  companies,  and  the  remainder  in  money. 
The  articles  of  association  authorized  the  inunediate  commence* 
ment  of  business,  and  piovided  for  and  contemplated  aft  appli- 
cation to  Congress  for  a  charter,  which  was,  some  time  after 
they  had  carried  on  business  as  an  association,  obtained, 
and  provided  thai  the  whole  capital  stock  of  the  bank  should 
he  paid  in  numey.  Upon  a  bill  by  one  of  the  subscribers  to 
have  an  account  of  the  profits  of  the  stock  by  him  subscribed 
and  payment  for  the  same,  it  was  decided,  that  the  stock  sub- 
scribed and  paid  in  had  become  consolidated  with  the  other  part 
of  the  capital  of  the  association,  having  been  received  as  so 
much  money,  that  neither  the  subscribers  nor  their  assignees 
were  entitled  to  have  a  specific  return  or  an  account  of  the 
same,  and  that  the  charter  of  incorporation  produced  no  change 
in  this  respect/  A  bank  may,  it  seems,  buy  its  own  stock,  if 
its  capital  cannot  be  usefully  employed  in  loans,  and  the  di- 
rectors  may  dispose  of  stock  so  purchased ;  nor  upon  the  resale, 
have  the  stockholders  any  right  of  preemption.^  A  corpora- 
tion owning  its  own  stock  cannot,  however,  authorize  its  direct- 
ois,  or  even  the  trustees  of  the  stock  held  by  them  for  its  own 
iise,  to  vote  upon  it ;  it  not  being  permitted  to  a  company  to 
jKocure  stock,  which  its  officers  may  wield  to  the  purposes  of 
an  election.' 

$  2.  A  corporation  can  have  no  legal  existence  out  of  the 
sovereignty  by  which  it  is  created,  as  it  exists  only  in  con- 
templation of  law  and  by  force  of  law ;  and  when  that  law 
ceases  to  operate,  and  is  no  longer  obligatory,  the  corporation 
can  have  no  existence.  It  must  dwell  in  the  place  of  its  crea- 
tion, and  cannot  migrate  to  another  sovereignty.    But  although 


'  Holbrook  v,  Uoion  Bank  of  Alexandria,  7  Wheat.  R.  653. 
'  Hartridge  et  al.  v.  Rockwell,  R.  M.  Carlton,  (Ga.)  Sap.  Ct.  R.  S60. 
*  Ex  parte  Holmes,  5  Cowen  (N.  Y.)  R.  iS6 ;  Ex  parte  Desdoity,  1 
Wend.  (N.  Y.)  R.  98. 
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it  may  live  and  have  its  lining  in  that  state  only,  yet  it  does 
not  follow  that  its  existence  there  will  not  be  necognized  in  other 
places ;  and  its  residence  in  (»ie  state  creates  no  insuperable 
objection  to  its  power  of  contracting  in  another.  The  corpo- 
ration must  show,  that  the  law  of  its  creation  gave  it  authority 
to  mak%  such  contracts  as  those  it  seeks  to  enforce.  Yet,  as 
in  case  of  a  natural  person,  it  is  not  necessary  that  it  should  actu- 
ally exist  in  the  sovereignty  in  which  the  contract  is  made. 
It  is  sufficient  that  its  existence,  as  an  artificial  person,  in  the 
state  of  its  creation  is  acknowledged  and  recognized  by  the 
state  or  nation  where  the  dealing  takes  place,  and  that  it  is 
permitted  by  the  laws  of  that  place,  to  exercise  the  powers  with 
which  it  is  endowed.^  Every  power,  which  a  corporation 
exercises  in  another  state,  depends  for  its  validity  upon  the 
laws  of  the  sovereignty  in  which  it  is  exercised ;  and  a  cor- 
poration can  make  no  valid  contract,  without  the  sanction, 
express  or  implied,  of  such  sovereignty ;  unless  a  case  should 
be  presented,  in  which  a  right  claimed  by  the  corporation 
should  appear  to  be  secured  by  the  Constitution  of  the  United 
States.'  Accordingly,  where  a  coal  c(xnpany  incorporated  by  the 
State  of  New  York,  for  the  purpose  of  supplying  the  city  of 
New  York  and  its  vicinity  with  coal,  purchased  coal  lands  in 
Pennsylvania,  the  recitals  in  the  act  of  incorporation,  which 
gave  the  power  to  purchase  and  hold  lands,  showing  that  this 
power  was  granted  with  special  reference  to  the  purchase  of 
lands  in  the  State  of  Pennsylvania,  it  was  held  by  the  Supreme 
Court  of  the  United  States,  that  the  right  to  hold  the  lands  so 
purchased  depended  upon  the  assent,  express  or  implied,  of  the 
State  of  Pennsylvania ;  and  the  Supreme  Court  of  Pennsyl- 
vania having  decided,  that  a  corporation  of  that  State,  or  of 
any  other  State,  has,  with  special  license,  a  right  to  purchase, 
hold,  and  convey  land,  until  some  act  is  done  by  the  govem- 


>  The  CommeTcial  and  Railroad  Bank  of  Yicksburgh  v.  Slocomb  et  al. 
14  Peters  R.  60 ;  S.  P.  Ir?ine,  for  the  use  of  the  LumbenDan*s  Bank  of 
Warren  o.  Lowry,  14  Peters  R.  303.  And  see  Bank  of  Aogosta  v.  Earie, 
13  Peters  R.  684.    As  to  place  of  a  corporation,  see  ante,  Ch.  III.  ^  5. 

•Ibid. 
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ment,  according  to  its  own  laws,  t9  vest  the  estate  in  itself,  it 
was  decided  that  the  lands  purchased  should  remain  in  the 
corporati<xi  purchasing  them,  until  divested  by  a  proceeding 
instituted  by  the  commonwealth  of  Pennsylvania  for  that 
purpose,  as  forfeited  to  its  own  use/  Indeed,  in  those  States 
where  there  are  no  general  statutes  or  settled  poUcy  restricting 
them  in  this  respect,  corporations  of  other  States  may  purchase 
and  hold  lands  ad  Wntum^  provided  their  charters  give  them 
the  competent  power.'  The  burthen  is,  however,  upon  the 
corporation,  or  those  claiming  under  it,  to  show,  that  by  its 
charter  it  is  a  body  politic  authorized  to  take  or  convey  lands.' 
It  is  obvious  that  the  real  estate  of  a  corporation  can  be  dealt 
with,  only  by  the  judicial  authority  of  the  State  in  which  it 
lies;  this  holds,  even  though  the  corporation  is  created  by  the 
concurrent  acts  of  several  governments.^  Nor  is  the  applica- 
biUty  of  this  general  principle  affected  by  the  fact,  that  the 
charter  directs  that  the  real  property  of  the  corporation  shall  be 
considered  as  personal  estate ;  such  a  clause  is  merely  a  declar* 
ation,  that  by  the  municipal  regulations  of  the  State  where  it 
'lies,  such  property  shall  be  treated  as  personal  and  not  as  real 
estate;  but  by  no  means  varies  the  international  rule,  that  real 
estate,  as  part  of  the  habitation  of  the  nation,  is  to  be  govern- 
ed by  local  law.*  Where  two  corporations  are  created  by 
adjacent  States  with  the  same  name,  for  the  purpose  of  con- 
structing a  canal  extending  through  a  portion  of  both  States, 
the  interests  of  which  are  imited  by  subsequent  acts  of  the 
States,  as  the  legislature  of  neither  State  can  authorize  an  act — 
such  as  the  raising  of  a  dam,  in  the  other,  each  act  of  incorpora- 


1  Ibid. 

*  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  (N.  T.)  R.  370 ;  Lambard  v. 
Aldrich,  8  New  Hamp.  R.  34 ;  Lathrop  o.  Commercial  Bank  of  Scioto,  8 
Dana  (Ken.)  R.  110  ;  Bank  of  Washtenaw  v.  Montgomery,  9  Scammon 
(Dl.)  R.  428 ;  3  Kent,  Comm.  984,  985. 

*  Lambard  v.  Aldrioh,  8  New  Hamp.  R.  34. 
«  Binney's  case,  9  Bland  (Md.)  Ch.  R.  143. 

*  Binney's  case,  9  Bland  (Md.)  Ch.  R.  149. 
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tion  must  be  construed  as  limited  in  its  operation  to  the  territo- 
rial  limits  of  the  State  granting  it/ 

The  capacity  of  corporations  created  by  the  British  crown 
in  this  country  or  Great  Britain,  to  hold  their  lands  or  other 
property  in  this  country,  was  not  affected  by  the  revolution ; 
the  dismemberment  of  empire  not  involving  with  it  the  destrue- 
tion  of  civil  rights.'  The  property  of  such  corporations  in  this 
country  is  also  protected  from  forfeiture  for  the  cause  of  alien* 
age,  by  the  sixth  article  of  the  treaty  of  peace  of  1783,  in  the 
same  manner  as  the  property  of  natural  persons ;  and  the  title 
thus  protected  is  confirmed  by  the  ninth  article  of  the  treaty 
of  1794.'  It  should  be  further  observed  that  these  treaties,  so 
far  as  they  stipulate  for  such  permanent  rights  of  property 
and  general  arrangements,  and  profess  to  aim  at  perpetuity,  and 
to  deal  with  the  case  of  war  as  well  as  of  peace,  do  not  cease 
on  the  occurrence  of  war  between  Great  Britain  and  this  coun* 
try,  but  are,  at  most,  only  suspended  while  it  lasts ;  and  unless 
they  are  waived  by  the  parties,  or  new  and  repugnant  stipula* 
tions  are  made,  they  revive  in  their  operation  at  the  return  of 
peace.* 

$  3.  It  is  laid  down  by  several  eminent  writers,  that  a  cor- 
poration cannot  be  seized  of  lands  to  the  use  of  another,  and 
that  it  is  incapable  of  any  use  or  trust.^  It  is  certain,  how- 
ever, that  many  corporations  are  made  trustees  for  charitable 
purposes,  and  are  compelled  to  perform  their  trusts;  which 
may,  says  Mr.  Kyd,  be  reconciled  to  the  rule,  in  this  way; 


'  Farnam  v.  Blackstone  Canal  Corp.  1  Samner  C.  C.  R.  46. 

'  Terrett  v.  Taylor,  9  Cranch  R.  43 ;  Dartmouth  College  v.  Woodward , 
4  Wheat.  R.  518;  Society,  &c.  v.  New  HavoD,  8  Wheat.  R.  4d4.  See 
Dawson's  Lessee  v,  Godfrey,  4  Cranch  R.  323. 

'  Society,  &c.  v.  New  Haven,  8  Wheat  R.  464.  See  Orr  v.  Hodgson,  4 
Wheat  R.  453. 

*  Ibid. 

*  Bro.  Abr.  Uses,  pi.  10 ;  Bacon  on  Uses,  57;  Gilbert  on  Uses,  by  Sag- 
den,  7n;  1  Kyd  on  Corp.  72;  Plowd.  103;  1  Cm.  Dig.  Tit  11,  Use, 
ch.  2,  ^  15. 


CH.  v.]    POWERS  RELATING  TO  PROPERTY.  ,     125 

the  trust  is  not  Tested  in  the  corporation;  but  the  natural 
persons  of  whom  it  is  composed  are  created  trustees,  and  their 
description,  as  constituent  parts  of  a  corporation,  operates  only 
as  a  more  certain  designation  of  their  persons ;  this  explanation 
appears  more  reasonable  from  what  is  said  of  a  sole  corporation 
on  the  same  subject ;  "  that  a  man  who  is  a  corporation  sole 
cannot  be  seized  to  use  in  his  corporate  capacity,  nor  by  his 
corporate  name  alone,  without  his  ncUural  name,  and  then  the 
addition  of  his  corporate  name  must  be  considered  only  as  a 
fuller  description  of  his  person."  ^  However  plausible  this  may 
have  appeared,  it  is  very  clear  that  corparcUionSy  and  not  the 
members  of  whom  they  are  composed,  are  made  trustees  for 
charitable  purposes,  and  are  compelled  to  execute  their  trusts.' 
One  reason  given  for  the  incapacity  of  corporations  to  be  trus- 
tees is,  that  they  cannot  be  compellable  by  subpoena  to  execute 
the  possession  to  the  use,  because  if  they  disobeyed  they  could 
not  be  aiforced  by  imprisonment'  This  reasoning  proceeds 
upon  the  very  erroneous  supposition,  that  the  only  mode  by 
which  a  Court  of  Chancery  can  enforce  the  execution  of  its 
process  is  by  imprisonment,  whereas  by  far  the  most  effectual 
means  of  compulsion  employed  by  equity  maybe  used  against 
corporations,  as,  distringas,* sequestration,*  injunction,' or  incase 
of  misapplication  of  the  trust  fund,  by  directing  itto  beconveyed 
tosuitable  trustees.^  It  has  been  said  also,  that  the  persons  who 
compose  a  corporation  might  in  their  ncUural  capacities  have 
be^i  seised  to  the  use  of  another ;  and  that  it  would  be  nuga^ 

>  1  Kyd  on  Corp.  73,  73 ;  S  LeoD,  199. 

*  Green  v.  Ratherforth,  1  Yes.  468,  470,  475  ;  Attorney  Gren.  v.  Lander- 
field,  9  Hod.  987 ;  Attorney  Genera]  v.  Utica  Ins.  Co.  9  Johns.  (N.  Y.) 
Ck.  R.  384,  389 ;  9  Rent,  Comm.  996 ;  Attorney  General  v.  Skinners  Co. 
5  Madd.  R.  173;  S.  C.  l.Jac.  629. 

'  Glib.  Uses  and  Trusts,  5,  170  ;  Jenk.  195;  Plowd.  Comm.  109,  538  ;  1 
Kyd  on  Corp.  79. 
«  Newl.  Harr.  149,  150 ;  9  Madd.  Chan.  209, 210. 

*  Ibid ;  Mayor  of  Coventry  v.  Attorney  General,  2  Bro.  P.  C.  235. 

*  Ibid. 

*  Mayor  of  CoTentry  v.  Attorney  General,  2  Bro.  P.  C.  235;  2  Madd. 
Chao.  77. 
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lory  to  allow  them  to  do  that  in  their  corporate  capacity,  which 
they  had  power  to  do  in  their  TuUnral,  as  the  sole  purpose  of 
incorporating  them  was  to  confer  powers  upon  them,  which 
they  could  not  otherwise  have.'  Without  adverting  to  the 
many  rights  which  corporations  enjoy  in  common  with  individ- 
uals, exclusive  of  their  primlegesj  these  bodies,  on  account  of 
their  peculiar  structure  and  perpetual  succession,  seem,  in  the 
languageof  Kent,  '^  to  be  proper  and  safe  depositaries  of  trusts."' 
Accordingly,  "among  the  almost  infinite  variety  of  purposes 
for  which  corporations  are  created  at  the  present  day,  we  find 
them,"  says  he,  "  authorized  to  receive  and  take  by  deed  or  de- 
vise, in  their  corporate  capacity,  any  property  real  and  personal 
in  trust,  and  to  assume  and  execute  any  trust  so  created."' 
They  "are  also  created  with  trust  powers  of  another  kind; 
as  for  the  purpose  of  loaning  money  on  a  deposit  of  goods  and 
chattels  by  way  of  pledge  or  security.* 

Indeed,  it  is  a  sufiicient  reply  to  the  reason  just  stated,  that 
although  individuals  might  get  along  with  the  business  as 
trustees,  and  possibly  execute  the  intent  of  the  trust ;  yet  by 
having  corporate  powers  given  them,  that  intent  may  be  more 
efiectually  carried  into  execution.*  The  last  reason  given  for 
the  incapacity  of  a  corporation  to  stand  seised  of  lands  to  the 
use  of  another  is,  that  such  seisin  is  foreign  to  the  purpose  of 
its  creation.*  It  is  evident,  however,  that  this  is  a  mere  begging 
of  the  question ;  since  the  execution  of  the  trust  may  not  only 
be  in  consistency  with,  but  even  in  furtherance  of  the  design 
for  which  the  corporation  was  instituted.^      Indeed,  at  the 


*  1  Kyd  on  Corp.  73  ;  Gi]b.  Uses  and  Trusts,  5, 170. 

*  2  Kent,  Comm.  226. 

'  Ibid.  See  Farmers  Fire  Ins.  and  Loan  Company,  Laws  of  N.  York, 
17th  April,  .1822,  cb.  240. 

^  The  New  York  Lombard  Association,  Laws  of  New  York,  8th  April, 
1824,  ch.  240. 

*  Trustees  of  Phillips*  Academy  v.  King,  Ex'r.  12  Mass.  R.  555,  per 
Thatcher,  J. 

*  1  Kyd  on  Corp.  72. 

^Trustees  of  Phillips*  Academy  v.  King,  Ex 'r.  12  Mass.  R.  555,  per 
Thatcher,  J. 
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time  of  passing  the  statute  of  Uses,  it  was  unsettled,  whether 
a  corporation  could  take  to  any  other  use  than  its  own.^  Brook, 
in  the  14th  H.  8,  inclined  to  the  opinicm  that  such  a  body 
might  be  enfeoffed  to  an  express  use,'  though  he  subsequently 
states  it  as  being  the  better  opinion  that  it  could  not.^  In  the 
case  of  Sir  Thomas  Holland,^  a  distinction  is  taken  between 
the  capacity  of  a  corporation  to  be  enfeoffed  originally  to  ano- 
ther's use,  and  its  capacity  to  stand  seised  to  an  use,  by  Umit* 
ing  it  out  of,  or  charging  it  upon  its  own  possessions.  Upon 
this  case.  Lord  Chief  Baron  Comyn  concludes  that  a  corporar 
tion  may  make  a  deed  of  bargain  and  sale,  since  they  may 
give  an  use,  though  they  cannot  stand  seised  to  an  use  ;*  and 
this  conclusion,  Rowe  says,  is  now  generally  receiyed. 

Mr.  Cruise,  in  his  valuable  Digest,  objects  to  the  case  of  Sir 
Thomas  Holland,  as  of  doubtful  authority,  inasmuch  as  the 
only  principle  upon  which  it  can  be  supported,  namely,  that 
lands  may  be  charged  with  an  use,  was  utterly  rejected  in 
Chudleigh's  case,*  and  states  that  it  is  now  generally  admit* 
ted  that  a  corporation  cannot  stand  seised  to  an  use ;  ^  and  in 
the  case.  Trustees  of  Phillips'  Academy  i;.  King,  Ex'r.,* 
Ifr.  Justice  Thatcher  informs  us,  ''  that  if  it  (the  case  of  Sir 
Tliomas  Holland)  amounts  to  anything,  it  is,  that  a  corpora- 
tion may  be  seised  to  the  use  of  another."  According  to  later 
authorities,  it  is  said,*  that  a  corporate  body  may  be  a  trustee, 
not  merely  for  charitable  purposes  within  the  43  Eliz.  ch.  4, 
lec.  1,^^  but  in  all  cases  in  which  an  individual  may  act  in 


Bacon  on  Uses,  Rowe's  113th  n. 
Bro.  Abr.  tit.  Feoff.  aJ.  Uses,  pi.  10. 
Ibid.  pi.  40  ;  Dy.  8  b. 

3  Leon.  175. 
Com.  Dig.  tit.  Bargain  and  Sale,  B.  3.    See  also  9  Preston  onConrey. 

847,  254,  357,  263. 
1  Co.  R.  127  a. 

4  Cni.  Dig.  tit.  32,  ch.  9,  ^  16. 
13  Mass.  R.  556. 
Jeremy's  ESqnity  Jurisdiction,  Book  1 ,  p.  19. 

^  1  Yes.  536 ;   3  Yern.  412,  454 ;  Hob.  136;  Atty.  Gen.  v.  Mayof  •€ 
Stamford,  3  Swanst  594. 
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that  capacity.^  In  this  country  the  general  rule  is,  that  cor* 
porations  may  be  seised  of  lands,  and  hold  other  property  in 
trust,  for  purposes  not  foreign  to  their  institution  ;'  and  this 
appears  to  us  more  expedient  than  the  ancient  strictness  of 
the  law  in  this  particular,  and  more  conformable  to  principle, 
than  the  unlimited  doctrine  asserted  by  Jeremy.  It  is  said, 
however,  by  Mr.  Justice  Story,  in  delivering  the  opinion  of  the 
Supreme  Court  of  the  United  States,  in  the  very  important  and 
well-considered  case  of  Yidal  et  al.  v.  The  Mayor,  &c.  of  Phil- 
adelphia et  al.,'  that  there  is  no  positive  objection,  in  point  of 
law,  to  a  corporation  taking  property  upon  a  trust  not  strictly 
within  the  scope  of  the  direct  purposes  of  its  institution,  but 
-collateral  to  them,  nay,  for  the  benefit  of  a  stranger  or  of 
another  corporation. 

In  the  case.  Trustees  of  Phillips'  Acadamy  v.  King,  Ex'r.,* 
which  was  an  action  of  debt  brought  for  the  recovery  of  a 
large  legacy,  given  to  an  incorporated  academy,  in  trust  for 
the  benefit  of  a  theological  institution  connected  with  it,  but 
with  a  separate  board  of  visiters,  the  above  general  rule  was 
maintained  by  the  Supreme  Court  of  Massachusetts.  Mr.  Jus- 
tice Thatcher,  in  deUvering  the  opinion  of  the  court,  very 
paturally  expresses  his  surprise,  that  the  question,  whether 
corporations  are  capable  of  taking  and  holding  property  as 
trustees,  should  be  one  oigefieral  inquiry,  —  since  these  bodies 
are  the  mere  creatures  of  the  legislative,  which  can  invest 
them  with  powers  more  or  less  enlarged,  according  to  its  own 
good  pleasure.  "  I  can  only  account  for  the  general  inquiry," 
says  he,  '^  by  supposing  that  the  oldest  corporations  were  of 


^  Green  o.  Rutherforth,  1  Yes.  468 ;  Mayor  of  Coyentry  v.  Atty.  Gen.  3 
Bro.  P.  C.  235 ;  3  Ves.  46. 

■  S  Kent.  Comm.  226.  See  First  Pariah  in  Sutton  o.  Cole,  3  Pick. 
(Mass.)  R.  237,238,  239,  240;  M'Girrv.  Aaron,  1  Penn.  R.  49;  Greene  v. 
Dennia,  6  Conn.  R.  304. 

*  2  Howard  (U.  S.  Sop.  Ct)  R.  128.  And  see  aulhoritiea  above,  and  Mo- 
Intyre  Poor  School  v.  Zanea?ille  Canal  Co.  8'Ohio  R.  217. 

«  12  Mass.  R.  646. 
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piescriptive  origin,  and  that  immemorial  usage  did  not  permit 
them  to  take  property  in  trust  for  third  persons ;  and  that,  ia^ 
stead  of  reasoning  from  the  abstract  nature  of  corporations,  or 
the  power  of  the  crown  or  parliament  to  create  new  ones,  law- 
yers drew  too  strict  a  conclusion,  in  the  nature  of  a  maxim, 
from  those  in  existence,  and  applied  it  as  a  principle  of  con- 
struction to  all  of  a  more  modem  date,  as  they  were  beginning 
to  exercise  powers  in  trust."  *  In  the  matter  of  Howe,'  where 
it  appeared  that  one  had  given  a  legacy  to  a  chiurch-corpora- 
tion,  in  trust,  to  pay  the  income  to  his  housekeeper  for  life, 
and,  after  her  death,  to  apply  it  to  the  purchase  of  a  church 
library,  the  support  of  a  sabbath  school  in  the  church,  and 
other  church  purposes,  agreeably  to  the  canons  of  episco* 
pacy,  it  was  held  by  the  Court  of  Chancery  in  New  York, 
that  the  corporation  might  well  execute  the  trust  ^^  It  is  a 
general  rule,  "  says  the  Chancellor,  '^  that  corporations  can* 
not  exercise  any  powers  not  given  to  them  by  their  charters 
or  acts  of  incorporation ;  and  for  that  reason  they  cannot  act 
as  trustees  in  relaticm  to  any  matters  in  which  the  corporaticm 
has  no  interest.  But  wherever  property  is  devised  or  granted 
to  a  corporation,  partly  for  its  own  use  and  partly  for  the  use 
of  otjiers,  the  power  of  the  corporation  to  take  and  hold  the 
property  for  its  own  use,  carries  with  it,  eus  a  necessary  inci- 
dent, the  power  to  execute  that  part  of  the  trust  which  relates 
to  others."  •  The  supervisors  of  a  county  in  New  York,  who 
were  a  corporation  for  certain  special  purposes,  were,  on  the 
other  hand,  held  incapable  to  take  and  hold  lands  as  trustees 
for  the  use  of  an  individual,  or  of  the  iiihabitants  of  a  village, 
or,  indeed,  for  any  other  use  or  purpose  than  that  of  the  county 
which  they  represented.^  If  the  trust  be  repugnant  to  or  in- 
consistent with  the  proper  purposes  for  which  the  corporation 
was  created,  it  furnishes  a  ground  why  the  corporation  may 


>  Trustees  of  Phillips*  Academy  v.  King,  Ex'r.  19  Mass.  R.  563,  554. 

»  1  Paige,  (N.  Y.)  Chan.  R.  214. 

'  Ibid.  214,  215. 

*  Jackson  v.  Hartwell,  8  Johns.  (N.T.)  R.  422. 
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not  be  compellable  to  execute  the  trust ;  but  it  will  furnish  no 
ground  to  declare  the  trust  itself  void,  if  otherwise  unexcep- 
tionable. It  will  simply  require  a  new  trustee  to  be  substitu- 
ted by  the  proper  court,  possessing  equity  jurisdiction,  to  en- 
force and  perfect  the  objects  of  the  trust/ 

$4.  A  grant  of  lands,  &c.  may  be  made  to  a  corporation  by 
the  same  charter  by  which  it  is  created ;  *  the  law  giving  a 
priority  of  operation  among  things  in  the  same  grant,  wher- 
ever it  is  necessary  to  effectuate  the  objects  of  the  grant.  But 
the  mere  incorporation  of  tenants  in  common,  to  enable 
them  to  carry  on  more  conveniently  a  common  business,  does 
not  vest  in  the  corporation  a  title  to  land,  which  had  been 
previously  used  by  the  tenants  for  the  same  purpose.  The 
title  must  be  conveyed  by  proper  deeds  from  the  individuals  to 
the  corporation.*  That  a  legislative  act,  passed  with  the  as- 
sent of  all  interested,  is  competent  to  effect  the  same  purpose, 
cannot  be  doubted ;  and  in  a  case,  in  which  it  appeared  that 
several  tenants  in  common  of  a  lot  of  land  were,  on  their  peti- 
tion, incorporated  for  the  purpose  of  building  a  public  house 
thereon,  and  the  house  was  nearly  completed,  and  assessments 
had  been  laid  and  paid  by  all,  the  Supreme  Court  of  Maine 
construed  the  particular  act  of  incorporation  before  them,  as 
changmg  the  interest  of  one  of  those  who  joined  in  procuring 
the  act,  and  assented  to  all  the  subsequent  expenditures  and 
proceedings  under  it,  from  that  of  a  tenant  in  common  entitled 
to  partition,  to  that  of  a  mere  owner  of  the  corporate  stock.^ 


'  Per  Mr.  Jostice  Story.  Yidal  et  al.  v.  Mayor,  &o.  of  Philadelphia  et  al. 
9  Howard  (U.  S.  Sap.  Ct.)  R.  128.  And  see  Souley  v.  The  Clockmaken' 
Company,  1  Bro.  Chan.  R.  81. 

'  9  Ed.  6  ;  Bro.  Corp.  89 ;  Case  of  Satton's  Hospital,  10  Co.  93,  74,  b. ; 
Jackson  ex  dem.  Trostees  of  the  Parish  of  Newburg  v.  Nestles,  3  Johns. 
(N.  T.)  R.  115 ;  Dartmonth  College  v.  Woodward,  4  Wheat.  R.  690,  691  ; 
The  People  of  the  State  of  Vermont  v.  The  Soc.  for  Propagation  of  the  Gos- 
pel in  Foreign  Parts,  1  Paine,  C.  C  R.  659. 

'  Leffingwell  et  al.  v.  Elliot,  8  Pick.  (Mass.)  R.  455. 

*  Bangor  Honse  v.  Hinkley,  3  Fairf.  (Me.)  R.  385.    And  see  London 
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If  a  religious  corporation  be  incorporated  anew,  under 
another  name,  the  legislature,  by  the  new  act,  may  vest  the 
property  of  the  old  corporation  in  the  new  one/ 

But  where  the  minority  of  a  neighborhood,  for  whose  bene- 
fit a  school-house  and  land  were  vested  in  trustees,  formed  an 
association,  and  procured  a  charter  which  vested  the  property 
belonging  to  the  association  in  the  corporation,  it  was  held 
that  they  could  not,  by  virtue  of  an  article  thrown  into  their 
charter,  appropriate  to  the  corporation  lands,  &c.,  which  never 
belonged  to  the  association.' 

The  charter  of  a  corporation  sometimes  declares  ^'that  the 
lands,  tenements,  stock,  property  and  estate  of  the  company, 
is,  and  shall  be  held  as  real  estate,  and  shall  descend.  Sec,  as 
such,  when  not  otherwise  disposed  of,"  or  more  commonly 
that  it  shall  be  held  as  personal  estate,  and  be  transferred, 
distributed,  &c.,  as  such.  Usually  there  is  something  in  such 
clauses  indicating  that  they  are  intended  to  operate  only  as 
between  the  stockholders  and  not  as  to  third  persons  or  stran- 
gers ;  though  it  would  certainly  be  competent  for  the  legisla- 
ture, by  a  clause  in  the  charter,  to  change  the  legal  character 
of  the  most  perishable  article^  to  real  estate,  or  of  real  estate 
into  personal  property,  transferable  by  mere  deUvery  only.* 

^6.     1.  It  seems  never  to  have  been  disputed  that  corpora- 


Dock  Co.  V.  Knebell  et  uz.  S  Moody  &  Robinson  R.  66  ;  see  Fox  v. 
Union  Academy,  6  Serg.  &  WattB  (Penn.)  R.  353,  where  a  doubt  ia 
ezpreased  aa  to  the  conatitationality  of  an  act,  Testing  land,  conTcyed 
to  trnateea  in  tmat  for  an  academy,  in  the  corporation  afterwards  created 
by  incorporating  the  trustees.  In  this  case,  however,  it  is  decided  thai 
one  who  contracts  with  the  corporation  to  pay  for  land  thus  obtained 
by  them,  and  conveyed  to  him,  there  being  no  adverse  claimant  for  the 
money,  cannot  set  op  such  an  objection  in  defence  to  an  action  brought  by 
the  corporation  to  recover  the  agreed  price  of  the  land. 
>  Methodist  Episcopal  Church  v.  Wood,  5  Ohio  R.  883. 

*  The  Commonwealth  v.  Jarrett  et  al.  7  Serg.  &  Rawle  (Penn*)  R.  460 ; 
Fox  V.  Union  Academy,  6  Serg.  &  Watte  (Penn.)  R.  356. 

*  Cape  Sable  Company*s  case,  3  Bland  (Md )  Ch.  R.  670 ;  Binney'a 
i,  2  Bland  (Md.)  R.  146. 
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tions  aggregate  might,  like  natural  pers(His,  take  lands,  &c.  by 
every  species  of  ccmveyance  by  deed  known  to  the  law.  In 
grants  of  lands  to  these  bodies,  the  word  ''  successors,^ ^  though 
usually  inserted,  is  not  necessary  to  convey  a  fee-simple  ]  for, 
admitting  that  such  a  simple  grant  be  strictly  only  an  estate 
for  life,  yet,  as  the  corporation  never  dies,  such  estate  for  life 
is  perpetual,  or  equivalent  to  a  fee  simple,  and  therefore  the 
law  allows  it  to  be  one.'  In  this  respect,  as  well  as  in  many 
others,  a  corporation  aggregate  differs  from  a  corporation  sole ; 
a  grant  of  lands  to  the  latter  without  the  word  '^  successors  " 
conveying  only  a  life  estate.* 

As  the  same  presumptions  are  raised  in  favor  of  a  corpora* 
tion  as  of  a  natural  person,  its  assent  to  and  acceptance  of 
grants  and  deeds  beneficial  to  it  may  be  implied,  as  in  case  of 
an  individusd.'  '^  Suppose,"  says  Mr.  Justice  Story,  in  his 
very  full  and  learned  opinion  in  the  case,  Bank  of  the  United 
States  V,  Dandridge,  '^  a  deed  poll  granting  lands  to  a  corpora^ 
tion,  can  it  be  necessary  to  show  that  there  was  an  acceptance 
by  the  corporation  by  an  assent  under  seal,  if  it  be  a  corporation 
at  the  common  law ;  or  by  a  written  vote,  if  the  corporation 
may  signify  its  assent  in  that  manner  ?  Why  may  not  its  oc* 
cupation  and  improvement,  and  the  demise  of  the  land  by  its 
agents,  be  justly  admitted  by  implication  to  establish  the  fact 
in  favor  and  for  the  benefit  of  the  corporation?    Why  should 


>S  Blaek.  OomBi.  100;  1  Kyd  on  Corp.  74,  104,  105;  Co.  Lit.  9, 
b.  M,  b;  Butler's  and  Harg.  notes;  Ilnion  Canal  Co.  o.  Touog,  1  Whait. 
(Penn.)  R.  49S ;  Oveneers  of  the  Poor  of  Boston  v.  Sears,  89  Pick.  (Mass.) 
R.  129. 

*  See  Orerseers  of  the  Poor  of  Boston  r.  Sears,  82  Pick.  (Mass.)  R.  188, 
in  ivhich  the  legal  characteristics  of  the  two  kinds  of  corporations  are  very 
Uuninoasly  set  forth  by  Mr.  C.  J.  Shaw. 

'  Bank  of  United  Sutes  v.  Dandridge,  18  Wheat.  R.  04 ;  Dedham  Bank 
o.  Chickering,  3  Pick.  (M8ss.)R.  335;  Charles  RtTer  Bridge  o.  Warren 
Bridge,  7  Pick.  (Mass.)  R.  344;  Union  Bank  of  Maryland  v.  Ridgely,  1 
Har.  and  Gill,  (Md.)  R.  324 ;  Apthorp,  Treas.  v.  North,  14  Mass.  R.  167; 
Smith  et  al.  v.  Gov.  and  Co.  of  Bank  of  Scotland,  1  Dow,  Pari.  R.  878 ;  see 
Chap.  YIU. 
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the  omission  to  record  the  assent,  if  actually  given,  deprive 
the  corporation  of  the  property  which  it  gained  in  virtue  of 
such  actual  assent?  The  validity  of  such  a  grant  depends 
upon  the  acceptance,  not  upon  the  mode,  by  which  it  is  ' 
proved.  It  is  no  implied  condition,  that  the  corporation 
shall  perpetuate  the  evidence  of  its  assent  in  a  particular 
way."  * 

2.  Where  a  grant  of  lands  is  made  to  a  corporation  on  con- 
dition, the  breach  of  the  condition  is  equally  a  cause  of  forfeit- 
ure as  it  would  be,  had  the  grant  on  condition  been  made  to  a 
natural  person.  The  King  of  Great  Britain  granted  a  town- 
ship in  shares  to  certain  individuals,  and  one  share  to  the 
Society  for  the  Propagation^of  the  Grospel  in  Foreign  Parts,  upon 
condition  that  the  grantees,  their  heirs  and  assigns,  should  pay 
rent,  and  cultivate  a  certain  portion  of  the  land ;  and  it  was 
decided,  that  no  reasons  of  public  policy  exempted  the  corpora- 
timi  from  the  performance  of  these  conditions ;  but  that  the 
lands  granted  to  it  were  as  much  subject  to  the  burthen,  as  the 
lands  of  individual  grantees.'  The  breach  of  a  condition  to 
pay  an  ear  of  Indian  com  for  each  share  for  the  first  ten  years, 
if  lawfully  demanded,  was  considered  no  ground  of  forfeiture ; 
as  the  rent  was  merely  nominal.'  It  was  held  also  in  this 
case,  that  the  performance  of  a  condition,  that  each  grantee 
should  pay  to  the  king  in  his  council  chamber  at  Portsmouth, 
or  to  such  officer  as  should  be  appointed  to  receive  the  same, 
a  rent  of  one  shilling  for  every  hundred  acres  during  the  first 
ten  years,  was  rendered  impossible  by  the  Revolution,  and  the 
consequent  separation  of  Great  Britain  from  this  country ;  and 
that  the  State,  in  which  the  land  was,  if  it  had  succeeded  to 
the  rights  of  the  king  as  grantor,  should  have  averred  and 


■  Bank  of  the  United  States  v.  Dandridge,  13  Wheat.  R.  70,  72,  73. 
See  the  Proprietors  of  the  Monamoi  Great  Beach  v.  Rogers,  1  Mass.  R. 
159. 

*  The  People  of  the  State  of  Vermont  v.  The  Society  for  the  Propagation 
of  the  Gospel  in  Foreign  Parts  1  Paine  C.  C.  R.  652 ;  King's  Chapel  v.  Pel- 
ham,  9  Mass.  R.  501. 

'  1  Paine  C.  C.  R.  658,  659. 
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proved  that  it  had  appointed  another  place  of  payment,  or  an 
officer  to  receive  the  same,  and  had  given  notice  thereof  to  the 
corporation.*  Where  land  was  devised  to  a  town  for  the  pur- 
pose of  building  a  school-house,  and  the  town  neglected  for 
twenty  years  to  comply  with  the  condition,  and  in  the  mean 
time  apphed  partof  the  rents  and  profits  ''for  the  use  of  school- 
ing," the  residuary  devisee  recovered  the  land  from  the  town, 
as  forfeited  by  breach  of  the  condition.* 

3.  It  is  laid  down  by  Mr.  Kyd  as  a  general  rule,  that  where 
a  corporation  aggregate  has  by  its  constitution  a  head,  a  grant 
to  that  corporation  in  the  vacancy  of  the  headship  is  void ;  as 
if  a  corporation  consist  of  mayor  and  commonalty,  and  a  grant 
be  made  to  it  while  there  is  no  mayor,  or  a  grant  be  made  to  a 
corporation  of  dean  and  chapter  when  there  is  no  dean,  in 
either  case  the  grant  is  void;  and  the  reason  is,  that  without 
the  head  the  corporation  is  incomplete,  and  the  only  act  it 
can  do,  during  the  vacancy,  is  to  elect  another."  Littleton* 
puts  the  case  of  a  monastery,  whose  abbot  is  dead,  and  says, 
that  in  time  of  vacation,  a  grant  unto  them  is  void,  because 
the  convent  is  but  a  dead  body  without  a  head. 

This  is  true  of  such  a  body,  consisting  of  persons  dead  in 
the  law.  Coke,  however,  in  his  commentary  on  this  passage,* 
remarks,  that  "  though  the  res^  of  the  corporation  be  no  mort 
persons,  as  the  chapter,  in  case  of  dean  and  chapter,  or  the 
eommonaltie,  in  case  of  mayor  and  commonaltie,  yet  cannot 
they,  when  there  is  no  dean  or  mayor,  make  claim,  because 
they  have  neither  abiUtie  nor  eapaoUie  to  take  or  eue  any 
action^  as  our  author  here  saith.'^ 

The  rule  seems  to  have  originated  in  very  early  times, 
when  that  spirit  prevailed  which  produced  the  statutes  of  mort- 


>  1  Paine  C.  C.  R.  656,  659. 
'  Hayden  v.  Stoughton,  5  Pick.  (Mass.)  R.  528. 

'  1  Kyd  on  Corp.  106 ;  13  Ed.  4,  8  ;  18  £d.  4, 8  ;  Bro.  Corp.  58,  5»;  Da- 
liaon,  31. 
«  1  Inst.  264. 
»  Co.  Lit.  S64. 
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main,  and  when  probably  the  Ck>iirts  viewed  with  great  strio^ 
aess  grants  to  bodies  corporate.  In  the  case  of  Sutton's  Hoik 
pital,'  the  existence  of  the  corporation  if  inunediately  incorpo- 
rated by  the  letters  patent  previous  to  the  naming  of  a  mastev 
by  die  founder,  and  previous  to  the  building  of  the  hospital,  is 
expressly  stated  by  the  Court;  ''  for  when  a  corporation  ifl 
created  by  letters  patent,  by  the  same  patent  power  is  given  ta 
the  body  to  choose  a  mayor,  alderman,  or  bailiffii,  governorSi 
oar  the  like,  and  yet  they  are  immediately  incorp(»ated  by  the 
same  letters  patent.'  And  it  is  true,  it  is  unmediately  by  the 
letters  patent  a  corporation  in  cAsiraciOj  but  not  in  concrekt 
till  the  naming  of  the  master."  The  continued  existence  of 
the  corporation,  notwithstanding  tibe  death  of  its  members  or 
officers,  is  as  expressly  stated  in  the  same  case ;  ^'  for  a  corpora*^ 
tion  aggregate  of  many  is  invisible,  immortal,  and  rests  only  in 
intendment  and  consideraticHi  of  law ;  and  therefore  in  39  H. 
6,  13  and  14,  a  dean  and  chapter  cannot  have  predecessor  not 
successor."  *  The  grant  was  not  held  void,  therefore,  because 
it  was  thought  that  the  corporation  did  not  exist  in  the  vacan- 
cy of  its  headship,  but  because,  as  is  stated  by  Mr.  Kyd» 
"  without  the  head,  the  corporation  is  incomplete,  and  the 
only  act  it  can  do  during  the  vacancy  is,  to  elect  another."  ^ 
Seme  €u^  was  to  be  done  by  the  corporation  in  order  to  the 
acceptance  of  the  grant ;  and  we  find  that  Littleton,*  and  Sir 
Edward  Coke,*  place  the  taking  of  a  grant  by  a  corporation 
upon  the  same  footing  with  the  making  of  a  claim,  and  th^ 
suing  of  an  action,  which  require  somethii^  positive  to  be 
done.  The  incapacity  of  a  corporation,  therefore,  to  take  a 
grant  of  lands  in  the  vacancy  of  its  headship,  probably  grew 


>  10  Co.  R.  31  a,  31  b. 

*  Plow.  Comm.  593  b;  Cook's  Case,  21  £.  4,  59  b ;  3  H.  7,  Grant  36 ; 
39  E.  3,  Aid.  39  ;  13  E.  4,  8,  b.,  and  16  E.  3,  Grant  65. 

*  Case  of  Sotton'a  Hospital,  10  Co.  R.  39  b. 
'  1  Kyd  on  Corp.  106 ;  Co.  Lit.  264. 

•  1  List.  ^  443. 

•  Co.  Lit.  964. 
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out  of  the  well-established  doctrine  of  eariy  times  with  regard 
to  common  law  corporations,  that  they  could  not  signify  their 
assent,  as,  accept  a  deed,  but  by  writing  under  their  commcn 
seal.  This  act  they  could  not  do,  any  more  than  any  other, 
until  the  body  was  duly  organized  according  to  its  constitution, 
by  the  election  of  a  new  head ;  and  hence,  as  a  freehold  can- 
not be  granted  to  conmience  infuturo,  the  grant  was  inopera- 
tive at  its  incepticm,  and  therefore  void.  At  this  day  in  Eng- 
land,^ and  certainly  in  this  country,  as  we  have  before  shown, 
the  acceptance  by  a  corporation  of  a  grant  or  devise,  beneficial 
to  it,  may  as  well  be  presumed,  as  in  favor  of  an  individual. 
As  no  act  is  now  necessary  to  be  done,  in  order  to  the  acceptance 
of  a  deed  or  devise  by  a  body  corporate,  and  the  existence  of  a 
corporation  is  clear  notwithstanding  the  vacancy  of  its  head- 
ship, we  see  no  good  reascxi  why  a  benefaction,  perhaps  highly 
meritorious,  should  be  defeated  by  an  accidental  death.  We 
find  no  recent  decision  in  EIngland,  and  none  in  this  country, 
directly  upon  this  point;'  but  may  be  allowed  to  doubt, 
whether  the  general  rule  above  laid  down,  however  proper  to 
the  old  corporations  of  the  common  law,  would  be  applied  in 
this  country  to  our  commercial,  religious,  and  literary  corpo- 
rations created  by  statute.  Our  view  of  this  subject  is,  we 
think,  greatly  supported  by  the  fact,  that  it  was  always  held, 
that  where  a  particular  tenant  for  life,  or  in  tail,  was  created 
by  the  grant,  who  might  accept  the  deed  and  estate  in  privity 
with  the  corporation,  a  remainder  to  the  corporation  was  good, 
notwithstanding  the  vacancy  of  its  headship,  provided  that, 
during  the  continuance  of  the  particular  estate,  a  new  head 
was  chosen.  If,  during  the  vacation  of  the  abbacy  of  Dale, 
a  lease  for  life,  or  a  gift  in  tail,  had  been  made,  the  remainder 
to  the  abbot  of  Dale  and  his  successors,  this  remainder  would 
have  been  good,  if  an  abbot  had  been  chosen  during  the  con- 


^  Smith  et  al.  v.  GoTernor  and  Company  of  the  Bank  of  Scotland,  I  Dow 
Pari.  R.  272,  Lord  Redesdale. 

'  See  Rathbone  v.  Tioga  Navigation  Co.  2  Watts  &  Serg.  (Penn.)  R. 
74  ;   Selma  &  Tennessee  Railroad  Company  v.  Tipton,  5  Alabama  R.  787. 
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tiiiuaiKe  of  the  particuliir  estate.  And  if  there  be  mayor  and 
oonuuonalty  of  D.,  and  the  mayor  die,  a  grant  made  to  the 
nuiyor  and  commDnalty  of  D.  is  void;  but  if  a  lease  for 
life  be  made,  with  remainder  to  the  mayor  and  commonalty 
of  D.  the  remainder  will  be  good,  if  during  the  continuance  of 
the  particular  estate  a  new  mayor  be  elected.^  King  Edward 
III.  newly  founded  a  pri(^,  and  granted  to  the  monks  that 
they  might  choose  a  prior,  and  before  a  prior  was  chosoi,  W. 
made  a  lease  to  one  A.  for  life,  the  remainder  to  the  prior  and 
ooBTent ;  and  in  scire  faeias  against  A.,  he  pleaded,  that  W. 
was  seised  in  fee,  and  leased  to  A.,  the  remainder  to  the  prior 
and  cimvent,  who  were  newly  founded  by  the  King,  and,  he* 
cause  there  was  not  yet  a  prior,  he  prayed  aid  of  the  King,  in 
whom  the  right  was,  until  a  prior  was  chosen ;  the  aid  by 
award  was  granted,  and  a  writ  cSproeedendo  came;  then  A., 
the  def^mdant,  idiowed,  that,  after  the  aid  granted,  a  prior  was 
chosen,  in  whom  the  remainder  vested,  and  prayed  aid  of  the 
prior,  but  was  ousted  of  the  aid,  because  he  had  aid  before^ 
"  which  proves,"  says  Lord  Coke,  '^  that  the  remainder  in 
such  case  is  good." '  A  grant,  however,  in  remsdnder  to  a 
corporation,  when  no  such  corporatitm  exists,  is  void,  though 
such  a  corporation  be  erected  before  the  expiration  of  the  par- 
ticular estate.* 

$6.  1.  Tlie  common  law  right  of  taking  personal  property 
by  bequest  was,  we  believe,  always  enjoyed  by  corporations 
equally  with  individuals.^  The  want  of  capacity,  however, 
to  transfer  and  receive  the  freehold,  though  not  deduced  from 
the  principles  of  the  anci^it  common  law  of  England,  was,  by 
feudal  policy,  engrafted  upon  the  system  of  jurisprudence  pre- 
vailing in  that  country  at  the  time  of  the  conquest ;  and  the 


>  Co.  Lit.  964  a. 

*  Case  ofSattoo's  Hospital,  10  Co.  R.  31,  b. 
'  Hob.  33. 

*  2  Atk.  R.  37 ;  3  Bro.  58 ;  Trustees  of  Phillips'  Academy  v.  King,  Ez'r. 
Id  Mass.  R.  646 ;  In  the  matter  of  Howe,  1  Paige  (N.  Y.)  Chan.  R.  914 ; 
MeCartee  v.  Orphan  Asylam  Soeiety,  9  Cowen  (N.  Y.)  R.  437. 
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disability  of  aliening  by  devise  was  not  removed  until  long 
after  the  power  of  alienation  by  deed  had  been  fully  establish* 
ed,  nor  until  long  after  the  doctrine  of  uses  had  been  introduc- 
ed. We  may  collect,  indeed,  from  the  recitals  and  provisions 
of  ancient  acts  of  parliament,  and  the  language  of  early  re- 
ports, that  devises  of  lands  had  grown  into  use  anterior  to  the 
statutes  of  wills ;  but  imtil  the  time  of  Henry  YIII.  tio  trace 
of  any  statute  authority  is  discovered  for  the  practice.  The 
statutes  32  H.  8,  c.  1,  and  34  H.  8,  c.  6,  commonly  called  the 
statutes  of  wills,  gave  liberty  to  every  person  having  a  sole 
estate  in  fee-simple  of  any  manors,  &c.  "  To  give,  dispose, 
will,  or  devise  to  any  person  or  persons,  except  to  bodies  poU- 
tie  and  corporate,  by  his  last  will  and  testament  in  writing,  or 
otherwise  by  any  acts  lawfully  executed  in  his  lifetime,  all 
his  manors,  &c.  at  his  own  wiU  and  pleasure,  any  law,  stat. 
ute,  custom,  or  other  thing,  therefore  had,  made,  or  used,  to 
the  contrary  notwithstanding."  By  the  express  exception  in 
these  statutes,  corporations  were  not  enabled  in  England  to 
take  lands,  &c.  directly  by  devise,  —  and  we  find  the  same 
exception  in  the  New  York  statute  of  wills,  with  the  same 
effect  of  course  following  upon  it.^  The  exception  was  un- 
questionably made  to  prev^it  the  extension  of  gifts  in  mort- 
main ;  *  but  in  England,  by  construction  of  the  statute  43  Eliz. 
c.  4,  commonly  called  the  statute  of  charitable  uses,  it  is  held, 
that  a  devise  to  a  corporation  for  a  charitable  use  is  valid,  as 
operating  in  the  nature  of  an  appointment,  rather  than  of  a 
devise,  and  the  Court  of  Chancery  will  support  and  enforce 
the  charitable  donation.'  Where  the  statute  of  wills  excepts 
bodies  politic  as  competent  devisees,  the  usual  power  given  to 
corporations  by  charter,  or  act  of  incorporation  to  purchase 


'  1  Greenleafs  ed.  Laws  N.  T.  387 ;  Jackaon  v.  Hammond,  2  Cainea 
Caa.  in  Error,  337 ;  McCartee  v.  Orphan  Asylum  Society,  9  Cowen,  (N.  T.) 
R.  437;  9  Kent  Comm.  S30. 

*  S  Black.  Comm.  375 ;  McCartee  v.  Orph.  As.  So.  S  Cowen  (N.  T.) 
R.  401 ;  per  Jones,  Chan. 

*  2  Black  Comm.  375,  376 ;  3  Kent  Comm.  330 ;  Baptist  Asaoeiation 
V.  Hart'a  £x*is.  4  Wheat.  R.  31,  per  Marahall,  Ch.  J. 
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lands,  &c.  has  been  construed  not  to  qualify  them  to  take  by 
devise,  the  word  '^  purchase  "  being  understood  in  its  ordinary, 
and  not  in  its  general  and  technical  sense.^  But  where  a  cor- 
poration was  created  for  the  express  purpose  of  taking  certain 
property  devised,  and  enabled  by  the  act  of  incorporation  for 
that  purpose,  the  act  of  course  operated  as  a  repeal  of  the  stat- 
ute of  wills  pro  ianto* 

In  those  states,  whose  statutes  of  wills  do  not  contain  the 
excepticm  above,  we  need  hardly  add  that  corporations  are  ca- 
pacitated to  take  by  devise  under  the  words  ^^  person  or  per- 
sons "  —  and  the  like  —  and  this  view  is  confirmed  by  the 
words  of  the  English  statutes  of  wills,  which  empower  every 
person  having  a  sole  estate  in  fee-simple  to  give  his  manors, 
dec.  "to  sny  person  or  persons,  except  to  bodies  ptdiHc  and 
corportMte.'^ 

2.  In  those  states  whose  statutes  of  wills  except  bodies  poU- 
tic  and  corporate,  as  competent  devisees,  a  very  important  and 
difficult  question  may  arise,  whether  (there  being  no  statutes 
of  mortmain)  though  corporations  cannot  take  lands  directly 
as  devisees,  they  may  not  take  a  use,  the  lands  being  devised 
to  trustees  for  their  benefit  in  such  a  manner  as  not  to  be 
affected  by  the  statute  of  uses.  The  use  or  trust  of  lands  as 
distinct  from  the  land  itself  may  be  devised:  and  it  was  upon 
diis  property  of  a  use,  that  long  anterior  to  the  statute  of 
wills,  the  general  power  of  devising  was  indirectly  acquired.* 
And  this  indirect  method  of  disposing  of  lands  by  devise  was 
recognized  and  sanctioned  by  the  statutes  7  H.  7,  ch.  3,  and 
16  H.  8,  ch.  14.  .  One  mode  was  to  convey  the  lands  to  feoffees 
to  the  use  of  the  will,  and  then  to  declare  the  uses  of  the  feoff- 
ment by  the  will.  It  may  be  observed,  however,  that  in  this 
mode  of  disposition,  the  estate  took  effect  by  force  of  the  feoff- 


'  Jackson  v.  Hammond,  3  Caioes  (N.  Y.)  Cas.  in  Err.  337;  McCartee 
V.  Orpb.  As.  So.  0  Cowen  (N.  T.)  R.  507,  508;  Canal  Co.  v.  Railroad 
Co.  4  GUI  &  Johns.  (Md.)  R.  1. 

*  Inglts  V,  The  Trustees  of  the  Sailor's  Snug  Harbor,  3  Peters  R.  119, 
per  Thompson,  J. 

'  1  Saunders's  Uses,  79. 
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menty  and  the. use  was  merely  declared  and  directed  by  the 
will ;  ^  whereas  in  the  question  we  are  considering,  the  whole 
disposition,  both  of  the  land  and  the  use,  is  by  force  of  the 
will.  It  is  nevertheless  true,  that  supposing  no  statutes  of 
mortmain,  and  no  incapacity  on  the  part  of  the  corporation  to 
take  lands,  the  <mly  difficulty  is  in  taking  them  in  a  pariuM' 
lar  mode,  to  wit,  by  devise,  in  consequence  of  the  exception  in 
the  statute.  The  trustees,  being  natural  persons,  inay  of  course 
take  the  legal  estate  in  this  way,  and  the  question  appears  to 
be  narrowed  down  to  this,  whether,  previous  to  the  statute  of 
wills,  and  now  independent  of  it,  a  corporati<Mi  can  take  aa 
use  by  devise  and  by  the  mere  farce  of  the  devise.  The  prac- 
tice of  devising  copyhold  estates,  which  are  not  affected  by 
the  statute  of  wills,  is  supposed  to  be  a  practical  illustration 
of  the  right  of  a  corporation  to  take  an  use  by  devise.  It  may 
be  objected  here,  too,  that  the  will  operates  merely  as  a  decla- 
ration of  the  uses  of  the  surrender ;  and  that  it  is  the  surren- 
der, and  not  the  will,  which  passes  the  use.  In  McCartee  v. 
Orphan  Asylum  Society,'  this  question  was  considered  by 
Chancellor  Jones,  and  in  a  very  learned  and  elaborate  opinion, 
he  concluded,  that  in  the  case  stated,  a  corporation  might  take 
an  use  by  devise.  The  decree  in  this  case  was  afterwards  re- 
versed by  the  Court  of  Errors  in  New  Yotky  but  upon  the 
ground,  that  by  the  devise  bef<»e  them  the  lands  were  given 
direoilf  to  the  corporation,  and  not  to  trustees  for  its  use.' 
The  question  may  still,  perhaps,  be  considered  as  open  to  dig* 
GOBsion  and  decision.  In  New  York  it  has  been  settled  by 
legislation ;  h  being  provided  in  the  Revised  Statutes,  that  a 
devise  of  real  property  in  trust  for  a  corporation  is  void,  jxdt 


>  Co.  Lit.  S79.    See  462,  463 ;  Sir  Edward  Clerc's  case,  6  Co.  R.  18. 

'  9  Cowen  (N.  Y.)  R.  437;  and  see  Shepherd's  Touchstone,  Tit.  De- 
;  Pcnrter's  case,  1  Coke  R.  S3 ;  Chudleigh's  case,  1  Coke  R.  191 ; 
Qiiffith  Flood's  case,  Hoh.  136  ;  Attorney  General  v.  The  Master  of  Brest- 
ford  School,  1  Mylne  &  Eeene,  376,  reporting  ease  of  Sir  Anthony 
Biewn's  will,  deeided  previous  to  the  statute  of  £liz.  and  after  the  statute 
of  wills. 

'  McCartee  V.  Orphan  As.  Soc.  9  Cowen  (N.;^T.)  R.  504,«Woodwarth,  J. 
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less  sach  corporation  is  expressly  authorized  to  take  in  this 

manner  by  statute  or  charter.*  Whether  under  the  provisions 
of  these  statutes  a  pecuniary  legacy  to  a  corporation,  payable 
out  of  the  proceeds  of  real  estate  which  the  executors  are  di- 
rected to  sell,  is  vaUd,  is  perhaps  a  question.  Previous  to  the 
revision  such  a  legacy  was  considered  good,  although  the 
corporation  was  not  authorized  to  take  real  estate  by  devise.' 
In  Delaware,  where,  by  act  of  assembly,  passed  in  1787,'  all 
devises  of  land  to  religious  corporations  are  declared  void,  a 
devise  of  the  net  proceeds  of  the  sale  of  the  testator's  land  to 
the  trustees  of  a  Methodist  Episcopal  Church  to  be  by  them 
applied  to  the  purpose  of  educating  poor  children,  was  held  to 
be  void,  the  court  applying  to  the  case  the  ordinary  principle 
that  the  proceeds  of  the  realty  are  to  be  subject  to  the  same 
rules  as  the  realty  itself.* 

The  statute  of  43  Eliz.  ch.  4,  of  charitable  uses  is  in  force 
in  North  Carolina*  and  Kentucky,*  and  by  virtue  of  it,  the 
Courts  of  Equity  in  those  States  have  jurisdiction  over  char- 
ities ;  although  they  do  not  carry  out  the  English  doctrine  of 
cy-pres.''  In  Virginia  it  was  repealed  in  1792 ;  •  and  we  know 
of  no  other  States  in  the  Union  in  which  it  is  in  force,  except 
the  two  above  mentioned.*    In  both  Maryland  and  Virginia 

'  Theolo^cal  Seminary  of  Aaburn  v,  Childs,  4  Paige  (N.  Y.)  Ch.  R. 
419;  Lorillard  v.  Coster,  5  Paige  (N.  Y.)  Ch.  R.  174;  S.  C.  14  Wend. 
(N.  Y.)  R.  266 ;  Wright  et  al.  v.  Troatees  of  Meth.  Epiac.  Ch.  1  Hoffinan 
(N.  Y.)  Ch.  R.  817,  918.  In  this  laat  case  the  reader  will  find  aeyeral 
qoeationa  under  the  New  York  statu  tea,  in  relation  to  devisea  in  truat  for 
oorporationa,  and  eapecially  charitable  corporationa,  canvassed  and  decided. 

*  Ibid. 

'  Digest  of  Lawa  of  Del.  459. 

«  The  State  v.  Wiltbank,  Adm.  3  Harriaon  (Del.)  R.  99. 

*  Griffin  V,  Graham,  1  Hawka  (N.  C.)  R.  96. 

*  Gasa  V.  WUhite,  9  Dana  (Ken.)  R.  170. 

^  McAnley  o.  Wilson,  1  Dot.  (N.  C.)  Ch.  R.  976;  Moore  v.  Moore,  4 
Dana  (Ken.)  R.  367. 

*Grallego  o.  Attor.  Gen.  3  Leigh  (Va.)  R.  450;  Taney*a  Ex'rs.  v.  La- 
Une,  4  Ibid.  397. 

*  9  Kent  Comm.  985 ;  Union  Baptist  Soc.  v,  Candia,  9  N.  Hamp.  R. 
91 ;  Baptist  Soc.  v.  Wilton,  9  N.  Hamp.  R.  510. 
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bequests  have  he&x  adjudged  Toid,  as  indefinito,  upon  the 
ground  that  this  statute  was  not  in  force  in  those  States/  Its 
doctrines,  however,  are,  by  the  third  section  of  the  declaration 
of  rights,  prefixed  to  the  Constitution  of  Maryland,  so  far  re* 
cognized  as  to  render  valid  a  dedication  of  a  k>t  of  land  to 
public  and  pious  uses,  even  though  there  be  no  specific  trustee 
or  grantee ;  the  lot  having  upon  the  faith  of  the  dedication 
been  built  upon  and  used  as  a  burial  ground.* 

In  Pennsylvania^  and  Massachusetts,^  the  principles  which 
the  English  Court  of  Chancery  has  adopted  respecting  char- 
itable uses,  under  the  statute  of  Eliiabeth,  obtain,  not  indeed 
by  force  of  the  statute,  but  as  psurt  of  their  common  law ;  and 
where  the  object  is  defined,  and  they  are  not  restrained  by  the 
inadequacy  of  the  common  law  forms,  which  they  are  com- 
pelled to  employ,  their  courts  give  reUef  nearly  to  the  extent 
that  chancery  does  in  England  The  broad  discretion  exer- 
cised by  the  English  Chancellor,  under  the  doctrine  of  cy-preSj 
would  not,  and  indeed  could  not,  be  exercised  by  common  law 
courts.* 

In  those  states  in  which  the  statute  of  Elizabeth  is  in  force, 
or  its  doctrines  have  been  adopted  as  part  of  their  common  law, 
there  would  probably  be  no  difficulty  in  sustaining  a  dkect 
devise,  and  a  fortiori  a  devise  of  an  use  to  a  corporation  for 
charitable  purposes,  notwithstanding  corporations  were  except- 
ed out  of  their  statutes  of  wills. 


'  Dashiell  v.  Attor.  Gen.  5  Har.  &  J.  (Md.)  R.  393;  6  Har.  &  J.  (Md.) 
R.  1 ;  Gallego  v,  Alton  Gen.  3  Leigh  (Ya.)  R.  450 ;  Taney's  £;z'r8.  v. 
LaUne,  4  Ibid.  337. 

'  fieauy  &  Ritchie  v,  Kurtz  et  al.  3  Peters  R.  566. 

'  Witman  v.  Lex,  17  Serg.  &  R.  (Penn.)  R.  88  ;  Mayor,  &o.  Philadelphia 
V.  Elliott  3  Rawle  (Penn.)  R.  170;  McGirr  e.  Aaion,  1  Peon.  R.  49.  See 
Brewers  «.  From,  Addis.  (Penn.)  R.  368 ;  ZimmeriDan  9.  Anders,  6  Seig. 
k  Watts  (Penn.)  R.  318. 

«  Going  V.  Emery,  16  Pick.  (Mass.)  R.  107 ;  Sanderaon  v.  White,  16  Pick. 
(Mass  )  R.  333  ;  4  Dane  Abr.  6  ;  Bartlett  v.  King,  13  Mass.  R.  537 ;  MU- 
ton  9.  First  Pariah  in  Milton,  10  Pick.  (Mass.)  R.  447 ;  Rice  v.  Osgood,  9 
Mass.  R.  38 ;  and  Shapleigh  v.  Pilsbury,  1  Gretnl.  (Me.)  R.  371. 

*  Witman  o.  Lex,  17  Serg.  k  R.  (Peon.)  R.  93.  See  Sanderson  v.  Whits, 
(in  Equity)  18  Pick.  (Mass.)  R.  333,  opinion  of  Mr.  Ch.  J.  Shaw. 
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A  question  of  more  difficult  solution  is,  wheAier  whdly 
independent  of  the  statate  of  charitable  uses,  and  of  die  doc* 
trines  whid)  have  grown  up  under  it,  sjod  admitting  corpora* 
tions  in  general  cannot  take  as  cestuis  que  trust  under  a  devise^ 
courts  of  equity  may  not  sustain  and  enforce  a  devise  to  or  for 
the  use  of  a  oorpoiation,  provided  the  object  be  a  charity  in  itself 
Ufwfnl  and  commendable,  notwithstanding  an  exception  of 
bodies  politic  and  ocHrporate  .as  competent  devisees  in  the 
statute  of  willa  Previous  to  the  statute  of  Elizabeth,  the 
history  of  the  law  of  charitable  bequests  is  eKti^^nely  obscure; 
and  so  few  traces  remain  of  the  exercise  by  chancery  of  a  ju- 
risdiction over  them,  that  Lord  Loughborough  informs  us,  that 
^^  prior  to  the  time  of  Lord  Ellesmere  (who  presided  in  the 
Ckiurt  of  Chancery  very  shortly  after  the  statute  of  Elizabeth 
went  into  operation)  there  was  no  infcnmation  in  the  Court  in 
which  he  was  sitting;  but  they  made  out  the  case  as  well  as 
they  could  by  law."*  This  was  the  course  in  Porter^s  Case,* 
decided  in  the  34th  and  35th  years  of  Elizabeth.  We  have, 
however,  the  testimony  of  some  of  the  most  able  jurists  and 
equity  judges  in  England,  that  the  Court  of  Chancery  in  that 
country,  from  times  of  very  high  antiquity,  and  long  before  the 
statute  of  Elizabeth,  had  cognizance  of  informations  filed  by 
Ae  attorney  gmeral  for  the  establishment  of  charities ;  and 
that  the  equity  powers  of  the  Court  were  applied,  though  not 
so  beneficially  as  in  after  times,  to  cases  of  charitable  uses. 
Sir  Joseph  Jekyll,  Master  of  the  Rolls,  sitting  as  commissioner, 
informs  us,  that  in  case  of  a  charity,  the  king,  pro  bono  publico, 
has  an  original  right  to  superintend  the  care  thereof,  so  that, 
abstracted  from  the  statute  of  Elizabeth  relating  to  charitable 
uses,  and  antecedent  to  it,  as  well  as  since,  it  has  been  every 
day's  practice  to  file  informations  in  Chancery,  in  the  attorney 
general's  name,  for  the  establishment  of  charities.*  Lord 
Somers  takes  notice,  too,  that  several  things  are  under  the 
care  and  superintendency  of  the  king  as  parens  patriae,  and 

■  Attorney  General  e.  Bowyer,  3  Yes.  714, 796. 

*  1  Co.  R.  2S,  b. 

'  Eyre  v.  Connteas  of  Shaftabury,  2  Peere-Wnw.  110. 
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instances  charities^  idiots,  lunatics,  and  infants ;'  and  in  sever- 
al cases,  Lord  Hardwicke  also  refers  to  the  original  jurisdiction 
of  Chancery  over  the  subject  of  charities,  previous  to  the 
statute.' 

Henley,  keeper,  afterwards  Lord  Chancellor  Northington,  is 
decisive  and  strong  in  his  opinion  on  this  point;  ^' I  take," 
says  he,  '^  the  uniform  rule  of  this  Court,  before  and  after  the 
statute  of  Elizabeth,  to  have  ,been,  that  where  the  uses  are 
charitable,  and  the  person  has  in  himself  full  power  to  convey, 
the  Court  will  aid  a  defective  conveyance  to  such  uses ;  "  and 
he  illustrates  his  meaning  by  the  example  of  a  devise  to  a  body 
corporate  to  charitable  uses ;  thus,  he  observes,  '^  though  de- 
vises to  corporations  were  void  under  the  statutes  of  Henry 
YIU.,  yet  they  were  always  considered  as  good  in  equity,  if 
given  to  charitable  uses." ' 

In  the  case  of  Attorney  General  v.  Mayor  of  Dublin,^  Lord 
Redesdale  affirms  that  the  statute  created  no  new  law  on  the 
subject,  but  only  a  new  and  ancillary  jurisdiction  in  the  com- 
missioners. The  opinion  of  Lord  Eldon  evidently  was,  that 
previous  to  the  statute  the  Court  of  Chancery  had  the  power  to 
render  effective  an  imperfect  conveyance  for  charitable  uses/ 

In  the  case  of  Attorney  General  v.  the  Master  of  Brentford 
School,'  we  learn  that  a  decree  was  made  in  chancery,  in  the 
12th  year  of  the  reign  of  Elizabeth,  before  the  statutes  of  char- 


>  Lord  Falkland  v.  Bertie,  3  Vera.  R.  333. 

'  Bailiffs,  &c  of  Barford  v.  LeDthall,  3  Atk.  R.  650 ;  Attoraey  General 
9.  Middleton,  3  Ves.  337;  Attorney  General  v.  Tancred,  1  Wm.  Black.  R. 
00;  S.  C.  Ambler,  351 ;  1  Eden  R.  10. 

*  The  Attorney  General  v.  Tancred,  1  Eden,  10;  S.  C.  1  Wm.  Black.  R. 
90 ;  and  see  Wilmot'a  Opinions,  84,  33 ;  White  v.  White,  1  Bro.  R.  15 ; 
Moggridge  v,  Thackwell,  7  Yes.  69 ;  Weleden  o.  Elkinton,  Plowden,  633 ; 
Dnke  on  Charitable  Uses,  154,  and  Moore*8  Readings. 

«  1  Bligh  Pari.  R.  347,  348. 

*  Moggridge  v.  Thackwell,  7  Yes.  69 ;  Attoraey  General  v.  Skinners 
Company,  3  Rassell,  407.  See  Ld.  Chan.  Sugden's  opinion  to  same  effect, 
Inoorporated  Society  v.  Richards,  1  Drnry  &  Warren  (Irish)  Ch.  R. 
366. 

*  I  Mylne  &  Keene,  376. 
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itable  uses,  at  the  suit  of  the  inhabitants  of  the  parish  of  South- 
weald  against  the  heir  at  law,  that  he  should  execute  a  convey- 
ance for  the  purpose  of  providing  for  the  maintenance  of  the 
master  of  a  grammar  school,  and  "  five  poor  folks,''  according 
to  the  intent  of  Sir  Anthony  Brown,  as  expressed  in  his  will. 
The  Master  of  the  Rolls,  Sir  John  Leach,  expresses  himself 
very  decidedly  on  the  subject  of  that  decree ;  '^  That  at  that 
time  no  legcd  devise  could  be  made  to  a  corporation  for  a  char- 
itable use,  yet  lands  so  devised  were  in  equity  bound  by  a 
trust,  which  a  court  of  equity  would  then  execute." 

It  seems  to  be  placed  beyond  question  by  the  Readings  of 
Sir  Francis  Moore,  who  penned  the  statute,  and  the  few  cases 
before  the  statute,  contained  in  Duke  on  Charitable  Uses,*  not 
only  that  the  Chancellor  had  the  jurisdiction  contended  for, 
but  exercised  it  upon  the  same  principles,  which  have  been 
incorrectly  attributed  to  the  act  of  Elizabeth. 

It  would  appear,  too,  from  the  preamble  to  the  statute  of 
Elizabeth,  that  the  only  object  of  it  was  not  to  give  new  vali- 
dity to  charitable  donations,  but  rather  to  provide  a  new  and 
more  effectual  remedy  for  breaches  of  those  trusts  ;*  and  this 
view  of  the  subject  is  confirmed  by  the  reports  of  the  early 
adjudications  under  the  statute.'  Indeed,  the  elements  of  the 
doctrine  of  the  English  Chancery,  in  relation  to  charitable  uses, 
do  not  seem  to  have  originated  with  the  statute  of  Elizabeth, 
but  are  traceable  to  the  civil  law  ;^  and  in  White  v.  White, 
Lord  Thurlow  expressly  says,  '<  the  cases  had  proceeded  on 
notions  derived  from  the  Roman  or  civil  law."  * 


*  Duke  on  Charitable  Uses,  131,  154«  155,  163;  Case  of  Sir  Anthony 
Brown*s  will,  found  in  Attorney  Genexalv.  The  Master  of  Brentford  School, 
1  Mylne  &  Keene,  376. 

'  8  Kent,  Comm.  23S ;  McCartee  v.  Orphan  Asylum  Society,  9  Cowen 
(N.  Y.)  R.  477,  per  Jones,  Chancellor. 

*  Griffith  Flood's  Case,  Hob.  136 ;  see,  however,  1  Chan.  Cas.  134,  237  . 
6  Dow,  136. 

«  Code,  lib.  1,  t.  2,  (  19,  26,  tit.  3,  (  38;  Dig.  38,  2, 16;  Strahan*s  note 
to  Domat,  b.  1,  tit.  1,  ^  16 ;  Swinburne,  part  6,  ^  1 ;  2  Domat,  b.  3,  tit.  1,^6; 
b.  4,  tit.  2,  i  2,  6  ;  b.  3,  tit.  1,  (  16;  2  Kent,  Comm.  231 

*  1  Bro.  Chan.  Cas.  15. 

13 
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In  the  case  of  Baptist  Association  v.  Hart's  Ex'is.^  where  it 
appeared  that  a  bequest  had  been  made  to  an  unincorporated 
association,  for  the  purpose  of  educating  youth  of  the  Baptist 
denomination  for  the  ministry,  it  was  the  opinicm  of  the  Su- 
preme Court  of  the  United  States,  as  delivered  by  Mr.  Chief 
Justice  Marshall,  that  charitable  bequests,  where  no  legal  inier- 
est  W€LS  vested,  and  which  are  too  vague  to  be  claimed  by  those 
for  whom  the  beneficial  interest  was  intended,  cannot  be  estab- 
lished by  a  Coiurt  of  Equity,  exercising  its  ordinary  jurisdic- 
tion, independent  of  the  statute  of  Elizabeth.  Mr.  Justice 
Story,  in  a  very  learned  and  elaborate  opinion  in  this  case, 
subsequently  published,  after  a  very  full  and  critical  investi- 
gation of  all  of  the  authorities  bearing  upon  this  point,  came 
to  the  conclusion,  '^  that  the  jurisdiction  of  the  Court  of  Chan- 
cery over  charities,  where  no  trust  is  interposed,  or  there  is  no 
person  in  esse  capMe  of  taking,  or  where  the  charity  is  of  an 
indefinite  nature,  is  not  to  be  referred  to  the  general  jurisdic- 
tion of  that  Court,  but  siuimg  up  after  the  statute  of  Elizabeth, 
and  rests  mainly  on  its  provisions." ' 

The  Supreme  Court  of  Connecticut  decided,  that  a  devise 
of  a  farm  to  the  '^  yearly  meeting  of  people  called  Quakers,  in 
aid  of  the  charitable  fund  of  the  boarding-school  established 
by  the  Friends  in  Providence,"  which  was  not  incorporated, 
could  not  be  sustained  as  a  charity.' 

The  two  last  quoted  cases  do  not,  it  is  true,  bear  directly 
\ipon  the  question  we  are  considering ;  as  they  seem  to  have 
been  decided  upon  the  special  groimd,  that  as  the  objects  of 
the  testator's  bounty,  not  being  incorporated,  were  incapable 
of  taking,  and  the  words  of  the  gifts  were  in  presenti,  and  no 
trusts  interposed  to  save  them,  in  common  law  phrase,  they 
must  fall  to  the  ground.^  The  high  authority,  which  the 
learning  of  the  Supreme  Court  of  the  United  States  gave  to 

« 4  Wheat.  R.  1 ;  S.  C.  1  Henning  &  Munf.  (Tirg.)  R.  471  to  476. 

*  3  Peters,  R.  Appendix,  481. 

*  Greene  v,  Dennis,  6  Conn.  R.  S02. 

^  Com.  Dig.  Devise  K. ;  1  Roll.  Abr.  909  ;  Com.  Dig.  Chancery  3,  N.  1 ; 
Widmore  v.  Woodroffe,  Ambl.  636,  64^. 
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their  opinion,  has  thrown  a  doubt  over  the  subject  of  equity 
jurisdiction  in  case  of  charitable  uses,  without  the  aid  of  the 
statute  of  Elizabeth,  which,  in  a  matter  so  interesting  to  the 
benevolence  of  &e  country,  cannot  but  be  lamented.  In  a 
subsequent  case  of  great  importance,*  the  court  seems  to  have 
receded,  in  fact,  from  the  ground  taken  in  the  case  alluded  to ; 
and  upon  that  account  the  decree  was  not  concurred  in  by  the 
venerable  Chief  Justice  and  Mr.  Justice  Story.  Later  decisions ' 
by  the  same  Court  seem  to  have  been  thought  to  give  evidence  of 
a  still  farther  recession ;'  though  they  are  clearly  defensible  up- 
on the  familiar  principle  of  dedications  of  lands  to  pubUc  uses, 
always  supported,  even  though  made  without  deed,  where 
Ate  intent  to  dedicate  is  clearly  manifested  by  the  owner, 
especially  if  others,  upon  the  faith  of  the  dedication,  have  been 
led  to  act  in  a  manner  prejudicial  to  them,  if  a  resumption  of 
the  grant  were  permitted.  Strong  dissatisfaction  with  the  de- 
cision in  Baptist  Association  v.  Hart's  Ex'rs.,^  upon  the  grounds 
taken  by  the  Court,  seems  to  have  been  manifested  by  jurists 
and  courts  in  this  country. 

In  a  case  of  great  importance,  the  question  came  directly 
before  the  Supreme  Court  of  Vermont,  in  Chancery ;  and  after 
several  arguments,  and  great  research  on  the  part  of  both 
Court  and  Counsel,  it  was  decided,  that  Courts  of  Chancery 
had  jurisdiction  of  bequests  to  charitable  uses,  before  the 
statute  of  Elizabeth,  by  virtue  of  their  ordinary  equity  juris* 
diction ;  that  the  law  now  established  in  relation  to  donations 
to  charitable  uses,  is  not  derived  from  that  statute,  but  existed 
anterior ;  and  that  such  donations  to  an  unincorporated  soci- 
ety —  as,  to  the  Treasurer,  for  the  time  being,  of  the  American 
Bible  Society,  will,  by  general  law,  be  upheld.* 

>  Liglia  V.  Sailors'  Snag  Harbor,  3  Peters  R.  153. 

*  Beattj  et  al.  v,  Kartz  et  a].  S  Peters  R.  566 ;  City  of  Cinciunati  v.  White« 
6  Peters  R.  631 ;  Barclay  et  al.  o.  Howell's  lessee,  6  Peters  R.  498 ;  New 
Orleans  o.  United  States,  10  Peters  R.  498  ;  and  see  M^Connell  v.  Trustees  of 
LeziDgton,  13  Wheat  R.  582. 

*  Ex'rs  of  Borr  v.  Smith  et  al.  7  Vermont  R.  302,  303, 304,  Williams, 
Chancellor. 

«4  Wheat.  R.l. 

*  Exeeators  of  Barr  v.  Smith,  7  Vermont  R.  841,  where  the  reader  will 
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Chancellor  Walworth  asserts  '^  that  it  is  generally  admitted 
that  the  decision,  in  Baptist  Association  v.  Hart's  Ez'rs.  case, 
is  wrong ;  and  that  it  may  now  be  considered  as  an  estab- 
lished principle  of  American  Law,  that  a  Court  of  Chancery 
will  sustain  and  protect  such  a  gift,  bequest,  or  dedication  of 
property  to  public  or  charitable  uses,  provided  the  same  is  con- 
sistent with  local  laws,  and  public  policy ;  where  the  object 
of  the  gift  or  dedication  is  specific,  and  capable  of  being  car- 
ried into  eflfect,  according  to  the  intention  of  the  donor."  ^ 

In  McCartee  v.  The  Orphan  Asylum  Society,*  Chancellor 
Jones,  waiving  the  questions,  whether  a  Court  of  Chancery, 
independent  of  the  statute  of  Elizabeth,  would  support  a  de- 
vise to  charitable  uses,  where  ho  legal  interest  was  vested,  on 
account  of  the  too  vague  description  of  those  who  were  to 
take,  and  whether  an  information  in  the  name  of  the  attorney 
general  of  the  State  would  be  necessary  in  such  case,  if  the 
devise  could  be  supported,  as  was  intimated  by  the  Supreme 


find  in  the  arguments  of  counsel  and  the  opinion  of  Williama,  Chancellor^ 
a  very  learned  and  laborious  discussion  of  all  the  cases  and  considerations 
bearing  upon  the  point.  See  also  Coggeshall  v»  Pelton,  7  Johns.  (N.  T.)  Ch. 
R.  29d;  3  Kent,  Comm.  231 ;  Inglis  v.  Trustees  of  Sailors'  Snug  Harbor, 
3  Petera  R.  153;  Griffin  v.  Graham,  1  Hawks  (N.  G.)  R.  96 ;  Witman  o. 
Lex,  17  Serg.  &  R.  (Penn.)  R.  88;  Mayor  and  Corporation  of  Philadelphia 
V.  Elliott  3  Rawle  (Penn.)  R.  170;  Going  v.  Emery,  16  Pick.  (Mass.)  R. 
107 ;  Milton  v.  First  Parish  in  Milton,  10  Pick.  (Mass.)  R.  447 ;  Rice  v. 
Osgood,  9  Mass.  R.  38;  Hadley  v.  Hopkins  Academy,  14  Pick.  (Mass.)  R. 
253  ;  Sanderson  v.  White,  18  Pick.  (Mass)  R.  333;  Stone  v.  Griffin,  3  Ver- 
mont R.  400  ;  Lockport  v.  Weed,  2  Conn.  R.  287  j  Shapleighv.  Pilsbory, 
1  Greenl.  (Me.)  R.  271 ;  Baptist  Church  v.  Witherell,  3  Paige  (N.  T.) 
Chan.  R.  296 ;  Wright  et  al.  v.  Trustees  of  Meth.  Epis.  Church,  1  Hoffinaa 
Ch.  (N.  Y.)  R.  202. 

>  Potter  V.  Chapio.e  Paige  (N.  T.)  Ch.  R.  649;  and  see  Dutch  Church  in 
Garden  Street  v.  Mott,  7  Paige  (N.  Y.)  Ch.  R.  77 ;  and  Moore  v.  Moore,  4 
Dana  (Ky.)  R.  357,  in  which  case  the  equity  jurisdiction  orer  charitable  be* 
quests  and  trusts  was  ably  discussed  by  C.  J.  Robertson,  in  delivering  the 
opinion  of  the  Court. 

*  9  Cowen  (N.  Y.)  R.  437.  And  see  Wright  et  al.  v.  Trustees  of  Meth. 
Episc.  Ch.  1  Hoffman  Ch.  (N.  Y.)  R.  202. 
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Court  of  the  Unit^  States/  decided,  that  a  Court  of  Chancery 
may,  independently  of  the  statute  of  Elizabeth,  support  a  de- 
vise to  trustees  for  the  use  of  a  charitable  corporation,  not- 
withstanding an  exception  of  bodies  politic  and  corporate  as 
competent  devisees,  in  the  statute  of  wills.  In  the  opinion  of 
the  Chancellor,  deUvered  in  this  case,  a  very  full  view  and 
elaborate  discussion  was  had  of  all  the  cases  bearing  upon 
the  point ;  and  the  power  of  Chancery  over  charitable  dona- 
tions, abstracted  from  the  statute  of  Elizabeth,  was  very 
learnedly  and  critically  considered.  The  decree,  as  we  before 
stated,  was  afterwards  reversed  in  the  Court  of  Errors,  but 
the  reversal  proceeded  upon  the  groimd,  that  the  devise  was 
made  direeib/  to  the  corporation,  and  not  to  trustees  for  its 
benefit 

The  recent  publications  of  the  Commissioners  on  the  Public 
Records  in  England,  estabUsh  in  the  most  satis&ctory  and 
conclusive  manner,  that  cases  of  charities,  where  ther^  were 
trustees  appointed  for  general  and  indefinite  charities,  as  well 
as  for  specific  charities,  were  familiarly  known  to  and  acted 
upon  and  enforced  in  Chancery,  long  before  the  statute  of  43 
Elizabeth.  In  some  of  these  cases  the  charities  were  not  only 
of  an  uncertain  and  indefinite  nature,  but  as  far  as  we  can 
gather  from  the  imperfect  statement  in  the  printed  records, 
they  were  also  cases,  where,  either  no  trustees  were  appointed, 
or  the  trustees  were  not  competent  to  take.'  Accordingly,  in 
the  recent  and  important  case  of  Yidal  et  al.  v.  Mayor,  &c.,  of 
Philadelphia  et  al.*  the  Supreme  Court  of  the  United  States 
reviewed  their  opinion  in  Baptist  Association  v.  Hart's  Ex'rs. 
and  admitted,  that  whatever  doubts  were  in  that  opinion  ex- 
pressed upon  the  subject,  had  been  entirely  removed  by  the 
later  and  more  satisfactory  sources  of  information  above  al- 


*  Baptist  ABSociatioii  v.  Hart's  Ex'rs.  4  Wheat.  50 ;  3  Petera  R.  Appen- 
ds, 498,  Opinion  of  Storj,  J. 

'  Per  Story,  J.  Yidal  et  al.  v.  Mayor,  &c.,  Philadelphia  et  al.  3  Howard 
(U.  S.  Sap.  Ct.)  R.  128. 

'  Ibid. ;  and  the  very  learned  and  able  argument  of  Mr.  Binney,  of  eoonsel 
for  the  city  of  Philadelphia. 

13* 
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luded  to.  It  may  therefore  be  considered  as  settled  that 
Chancery  has  an  original  and  necessary  jurisdiction  in  re- 
spect to  bequests  and  devises  in  trust  to  persons  competent  to 
take  for  charitable  purposes,  when  the  general  object  of  the 
charity  is  specific  and  certain,  and  not  contrary  to  any  positive 
rule  of  law.* 

A  devise  to  a  corporation,  to  be  created  by  the  legislature, 
is  held  good  as  an  executory  devise,  a  distinction  being  taken 
between  a  devise  in  presenii  to  persons  incapable,  and  a  de- 
vise in  futuro  to  an  artificial  being,  to  be  created  and  enabled 
to  take.' 

$  7.  In  instruments  granting,  devising,  or  bequeathing 
lands  and  other  property  to  corporations,  and  in  grants  by 
them,  a  misnomer  of  the  corporation  does  not  vitiate,  provid- 

/  ed  the  identity  of  the  corporation  with  that  intended  by  the 

*  parties  ito  the  instrument,  is  apparent.' 

A  corporation  aggregate  cannot  hold  lands  in  joint-tenancy 
with  a  natural  person,  because,  as  the  corporation  never  dies, 
the  natural  person  would  be  subject  to,  without  being  able  to 
take  advantage  of,  the  incident  of  survivorship.  Such  a 
corporation  may,  however,  hold  lands  in  common  with  a 
natural  person,  survivorship  not  being  an  incident  to  lands  so 
holden.^ 

>  2  Kent.  Comm.  S87,  288,  4th  ed. 

'  Porter's  case,  1  Co.  R.  24;  Case  of  Sutton's  Hospital,  10  Co.  32 ;  At- 
torney General  v.  Bowyer,  3  Ves.  714 ;  Inglis  t;.  Sailors'  Snag  Harbor,  3 
Peters  R..115  to  120,  144;  McGirr  v.  Aaron,  1  Penn.  R.  49;  Sanderson  t?. 
White,  18  Pick.  {Mass.)  R.  356,  357.  It  is  not  within  the  range  of  oor 
subject  to  treat  particularly  of  the  effect  of  the  statute  of  Elizabeth  upon 
grants  and  devises  to  individuals  and  corporations  for  charitable  uses ;  but 
we  would  refer  the  inquirer  to  Duke's  valuable  treatise  on  this  subject,  to  2 
Fonbl.  £q.  209  to  226,  and  notes,  and  to  4  Wheat.  R.  Appendix,  3  to  23, 
where  the  principles  and  decisions  under  the  statute  of  Elizabeth  are  very 
faithfully  brought  together  by  the  learned  reporter. 

'  See  Chap.  VIII.  and  cases.  Chancellor,  &c.  of  Oxford,  10  Co.  R.  59  ; 
Cowden  v.  Clerk,  Hob.  32 ;  Owen,  35  ;  Foster  v.  Walter,  Cro.  £.  106 ; 
First  Parish  in  Sutton  v.  Cole,  3  Pick.  Mass.  R.  236.  See  also,  as  to  nonw 
of  corporation,  Ch.  HI. 

«  PI.  Comm.  239  ;  2  Lev.  12  ;  2  Black.  Comm.  184 ;  1  Eyd  on  Corp.  72. 
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$  8.  There  is  a  dictum  of  Mr.  Chief  Justice  Parsons,  '^  that 
a  corporation  cannot  acquire  a  freehold  by  a  disseisin  com- 
mitted by  itself."  *  No  authority  is  cited  by  the  learned  judge; 
but  from  some  very  early  cases  we  should  infe^r  that,  as  a  gen- 
eral doctrine,  this  could  never  have  been  true.  Thus,  it  is  laid 
down,*  that  a  corporation  cannot  be  aiding  to  a  trespass,  nor 
give  a  warrant  to  do  a  trespass,  without  writing ;  and  it  ap- 
pears from  the  case  cited,'  that  a  corporation  cannot  give  a 
command  to  enter  into  land,  without  deed,  nor  do  anything 
which  vests  or  devests  a  freehold,  nor  cuxept  a  disseisin  made 
to  their  tise,  without  deed.  It  is  said,  too,  by  Fitzjames, 
Justice,^  that  a  corporaiion  cannot  do  a  tort  but  by  their 
writing  under  their  seed;  which  imports  that  by  their  writing 
they  may. 

Quare  impedit  lies  against  the  corporation,  though  the  hin- 
drance is  an  act  of  tort*  The  statute,  9  Hen.  4,  c.  5,  recites 
the  practice  in  assizes  of  novel  "  disseisin  and  other  pleas  of 
land,  of  naming  the  mayor  and  bailiffs  and  commonalty  of  a 
franchise,  as  disseisors,  in  order  to  oust  them  of  holding  plea 
thereof;  and  directs  the  inquiry  before  the  judges  of  assize, 
whether  they  be  disseisors  or  tenants,  or  named  by  fraud," 
which  plainly  proves  that  they  may  be  considered  as  disseis- 
ors. Brook  also  puts  the  case,  '^if  the  mayor  and  commonalty 
disseise  me,  and  I  release  to  twenty,  or  two  hundred  of  the 
commonalty ;  this  will  not  serve  the  mayor  and  commonal- 
ty ; ''  and  the  reason  is,  because  the  disseisin  is  in  their  cor- 
porate character,  and  the  release  is  to  the  individuals.'    In- 


^  Weston  V.  HuDt,  3  Mass.  R.  503. 
'  Bro.  Corporations,  pi.  48. 
'4H.7,  9;  4H.-7,  16. 

*  14  H.  8,  3,  39 ;  Bro.  Corporations,  pi.  34. 

*  Batler  v.  Bishop  oif  Hereford  and  the  University  of  Cambridge,  Barnes, 
C.  P.  350 ;  and  see  Rast.  497  ;  Ast.  378 ;  3  Mod.  £nt.  391 ;  Winch,  635, 
700,  731,  733 ;  3  Lut.  1100  ;  3  Lot.  333. 

'  Bro.  Corporations,  pi.  34 ;  and  see  44  Ed.  3 ;  3  pi.  5;  8  H.  6,  1, 14 ;  4 
H.  7,  13 ;  14  H.  8,  2 ;  Yarborongh  v.  Bank  of  England,  16  East,  8,  9,  per 
EllenboroQgh,  C.  J. 


; 
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deed,  no  principle  with  regard  to  corporations  seems  to  have 
been  earlier  or  more  fully  established,  than  that  they  might 
acquire  a  freehold  by  disseisin ;  though,  in  conformity  with  the 
strictness  of  the  old  law  in  relation  to  them,  it  was  also  con- 
sidered, that  if  a  disseisin  be  made  to  their  use,  they  could 
not  agree  to,  or  accept  it,  without  deed,  or,  in  other  words, 
without  writing  under  their  common  seal/  From  the  anci^it 
'decisions  with  regard  to  the  corporations  of  the  common  law, 
/it  would  seem  that  the  prevalent  opinion  was,  that  they  could 
i  authorize  no  agent,  do  no  act,  give  no  assent,  except  in  mat- 
ters of  the  most  trifling  importance,  but  by  deed.  This  no- 
tion, even  with  regard  to  the  old  corporations,  and  in  England, 
has  been  greatly  relaxed ;  and  in  regard  to  the  corporations  of 
modem  times  created  by  statute,  has,  in  our  own  country  at 
least,  never  been  entertained.  We  have  endeavored  elsewhere 
fully  to  discuss  this  subject,  and  would  refer  the  reader  to  the 
authorities  there  collected.'  From  the  current  of  modem  de- 
cisions there  can  be  no  doubt,  that  a  corporation,  equally  with 
an  individual,  may  gain  a  freehold  by  a  disseisin  committed 
by  its  agent  whether  authorized  by  deed,  or  vote,  —  and  tjnat 
the  authority  of  the  agent,  and  the  acceptance  of  his  act  by 
the  corporation,  may  be  proved  by  the  acts  and  conduct  of  the 
corporation,  whether  manifested  by  it  collectively,  or  throu^ 
its  officers,  agents,  tenants,  &c.'  In  Magill  v.  Eauffman, 
which  was  ejectment  for  land  claimed  by  a  Presbyterian  con- 
gregation, before  incorporation,  under  a  purchase  by  their  trus- 
tees, and  after  incorporation  claimed  in  their  right  as  a  corpo- 
ration, the  Supreme  Court  of  Pennsylvania  held,  that  evi- 
dence of  the  acts  and  declarations  of  the  trustees  and 
agents  of  the  corporation,  both  before  and  after  the  incor- 
poration, while  transacting  the  business  of  the  corporation, 
and  also  evidence  by  witnesses  of  what  passed  at  the  meetings 
of  the  congregation  when  assembled  on  business,  were  admis- 


>  TarboroQgh  «.  Bank  of  England,  16  East,  8, 0 ;  1  Eyd  on  Corp.  S63, 964' 

'  See  Chap.  YIK.  and  Chap.  IX. 

'Ibid. 
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sible  to  show  their  possession  of  the  land,  and  the  extent  of 
their  claim  of  its  boundaries.^  And  where  an  act  of  the  legis- 
lature authorized  the  trustees  of  a  corporation  to  take  posses- 
sion of  land,  and  the  trustees  accordingly  entered  upon  it  and 
disseised  the  owner,  the  authority  thus  derived  was  deemed 
equivalent  to  an  authority  from  the  corporation  imder  its  com- 
mon seal.*  The  Supreme  Court  of  Massachusetts  fully  recog- 
nize the  doctrine,  that  a  corporation  may  acquire  a  title  to  land 
by  disseisin  and  exclusive  adverse  possession,  although  such 
disseisin  was  not  authorized  by  deed ;  and  in  this  respect  is 
bound  by,  and  entitled  to,  the  same  implications  from  its  cor- 
porate acts,  as  an  individual.' 

$  9.  Corporation  saggregate  have  at  common  law  an  inci- 
dental right  to  aliene  or  dispose  of  their  lands  and  chattels,  un- 
less specially  restrained  by  their  charters  or  by  statute.'*  Inde- 
pendent of  positive  law,  all  corporations  have  the  absolute  ^u^ 
disponetuU,  neither  limited  as  to  objects,  nor  circimiscribed  as 
to  quantity.*  The  circumstance,  that  the  state  holds  some  of 
the  stock  of  the  corporation,  does  not  at  all  affect  the  right  of 
alienating  its  property ;  the  stock  of  the  state  being  as  much 
subject  to  the  exercise  of  this  right  as  the  stock  of  an  individual.* 
In  England  this  common  law  right  of  disposition  has  been 
greatly  restrained,  on  the  part  of  religious  corporations,  by 


^  4  Serg.  &  R.  (PeDn.)  R.  317 ;  and  see  Wood  v,  Tate»  5  Bos.  ^  Pul.  S46 ; 
Doe  V.  Woodman,  8  East  R.  228 ;  Bank  of  the  United  States  v.  Dandridge, 
12  Wheat.  R.  64 ;  Opinion  of  Story,  J. 

*  Seeond  Precinct  in  Rehoboth  v.  Carpenter,  23  Pick.  (Mass.)  R.  131 ; 
Same  v.  Catholic  Congregational  Chnrch  and  Society  in  Rehoboth,  23  Pick. 
(Mass.)  R.  139 ;  Milton  v.  First  Parish  in  Milton,  10  Pick.  (Mass.)  R.  447. 

» Ibid. 

«  Co.  Lit.  44  a,  300  b ;  1  Sid.  161,  note  at  the  end  of  the  case.  The  case 
of  Sotton's  Hospital,  10  Co.  30  b ;  1  Kyd  on  Corp.  108  ;  Com.  Dig.  Tit. 
Franchise  F.  11,  18  ;  2  Kent  Comm.  227. 

*  2  Kent  Comm.  227 ;  The  Mayor  and  Commonalty  of  Colchester  v.  Low- 
ten,  1  Ves.  Sl  Bea.  226,  237,240,244;  Binney's  case,  2  Bland  (Md.)  Chan. 
R.  142. 

*  Binney*8  ease,  2  Bland  (Md.)  Chan.  R.  142. 
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namerotis  statutes  from  the  statute  of  Westminster  the  second, 
13  Ed.  1,  ch.  41,  to  6  Greo.  3,  ch.  17 ;  and  particularly  by  sev- 
eral statutes  passed  in  the  reign  of  Elizabeth.^  These  disabling 
statutes  haye  not,  we  believe,  been  re-enacted  in  this  country; 
though  Kent  informs  us,  that ''  the  better  opinion  upon  the  con- 
struction of  the  statute  of  New  York,  for  the  incorporation  of 
religious  societies*  is,  that  no  religious  corporation  can  sell  any 
real  estate  without  the  Chancellor's  order.'  It  would  seem, 
however,  that  this  statute  applies  only  to  absolute  sales ;  and 
that  the  Chancellor's  order  is  not  necessary  to  warrant  the  sale 
oipews  in  a  church,  in  which  the  interest  granted  is  merely 
limited  and  usufructuary.^ 

A  restraint  upon  the  right  of  a  corporation  to  alienate  its 
property  may  be  derived  from  the  form  of  the  instrument  of 
alienation  prescribed  by  its  charter  or  by-law.  And  where  a 
railway  company  were  empowered  to  borrow  money  upon 
mortgage  of  their  property,  and  the  form  of  the  instrument  was 
given,  by  which  the  company  were  to  charge  and  assign,  ^'  the 
send  undertaking,  and  all  and  singular,  the  said  rates,  tolls, 
and  other  sums  arising,  "  ^c,  and  by  the  act  the  mortgagees 
were  to  be  entitled,  one  with  another,  to  their  proportions  of  the 
rates  and  tolls,  sums  and  premises,  according  to  the  sums 
advanced,  without  preference  by  reason  of  priority  of  date  of 
mortgage,  and  were  not  to  be  deemed  share  holders  by  reason 
of  their  mortgages,  a  mortgage  executed  in  the  form  prescribed 
was  held  not  to  convey  a  title  to  the  land  of  the  corporation,  so 
that  ejectment  could  be  maintained,  and  possession  of  the 
property  had.  By  such  possession,  it  was  said,  the  mort- 
gagees might  put  an  end  to  the  undertaking,  since  the  tolls 
would  cease,  the  corporation  alone  having  power  to  levy 
them.*    And  where  the  act  incorporating  a  coal  company  re- 


^  1  Kydoa  Corp.  116  to  163 ;  9  Kent  Comm.  927. 

•  Laws  of  N.  Y.  toI.  9,  212;  3  Her.  Stat.  N.  Y.  298. 
'  Kent  Comm.  997,  298. 

«  Frelighv.  Piatt,  6  Cowen  (N.  Y.)  R.  494. 

*  Myatt  V.  St.  Helen's  Railway  Co.  9  Adol.  Sl  Ellis.  N.  S.  364  ;  see,  how- 
erer,  post,  pp.  156, 167. 
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quired,  the  assent  of  three-fourths  of  the  stockholders  to  make 
a  mortgage,  a  mortgage  executed  without  such  an  assent  wiU 
be  void,  and  a  judgment  binding  the  land  confessed  to  secure 
a  debt  is  an  encumbrance  requiring  such  assent  within  the  pro- 
visions of  the  charter/  A  purchaser  of  lands,  from  an  incor- 
porated company  is  chargeable  with  notice  of  all  the  restrictions 
upon  its  power  to  hold  and  convey  lands,  contained  in  its  char- 
ter.* 

Sometimes  the  charter  of  a  corporation  provides  as  to  the 
place  where  it  shall  dispose  of  some  kinds  of  property  which  it  is 
permitted  to  acquire,  and  in  such  case  a  sale  in  any  other  place 
would  in  general  be  invalid.  A  charter  of  a  fire  insurance  and 
loan  company  gave  the  company  power  to  take  mortgages, 
but  provided  that  all  sales  in  virtue  of  them  should  be  made 
in  the  county  where  the  property  was  situated ;  yet  a  decree 
of  foreclosure  describing  the  property  as  situated  in  one  county, 
and  directing  a  sale  there,  whereas  it  was  in  fact  situated  in 
another  county,  was  not  allowed  to  be  impeached  collaterally ; 
and  a  title  acquired  under  a  sale  in  pursuance  of  it,  was  held 
good ;  such  a  clause,  if  applicable  at  all  to  a  foreclosure  by 
the  Court  of  Chancery,  being  deemed  merely  directory  to  the 
court* 

How  far,  under  what  circumstances,  and  upon  what  applica- 
tion a  court  of  equity  would  restrain  a  corporation  from  an 
improper  alienation  of  its  property,  must  depend  upon  those 
general  principles,  which  guide  it  in  the  exercise  of  its  powers; 
but  there  is  Uttle  doubt  that,  in  a  proper  case  made,  it  would 
interfere  to  prevent  a  disposition  of  its  property  for  either  than 
corporate  purposes.^ 

2.  A  corporation  authorized  to  dispose  of  its  property  may 
in  general  dispose  of  any  interest  in  the  same,  it  may  deem 
expedient,  having  the  same  power  in  this  respect  as  an  individ- 


1  The  C^>e  Sable's  Company's  Case,  3  Bland  (Md.)  R.  606. 
'  Merritt  etal.  v.  Lambert  et  al.  1  Hoffman  Oh.  (N.  Y.)  R.  166. 
■  Fuller  V.  Van  Geesen,  4  Hill  (N.  Y.)  R.  171. 
«  Binney's  ease,  3  Bland  (Md.)  Chaa.  R.  148. 
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ual/  Thus  it  may  lease,  grant  in  fee,  in  tail,  or  for  term  of 
life,'  mortgage,*  and  though  insolvent,  assign  its  property  in 
trust  for  the  payment  of  its  debts,^  defeating  by  preferences, 
where  the  law  allows  it,  even  the  priority  of  the  State/  This 
right  of  assignment  is  not  affected  by  a  provision  in  the  charter, 
that  the  stockholders  shall  be  individually  liable  for  the  cor- 
porate debts.* 

It  would  seem  to  be  no  objection  to  the  validity  of  an  assign- 
ment of  a  railway  corporation,  that  it  transferred  to  assignees 
the  power  of  managing  and  controlling  the  road ;  since  the 
corporation  may  appoint  any  persons  to  be  its  agents,  and  is 
not  necessarily  limited  to  the  directors  or  other  officers  of  the 
corporation.     The  assignment  cannot  indeed  convey  the  fran- 


'  Reynolds  v.  Comroissionere  of  Starks  Coanty,  5  Ham.  (Ohio)  R.  205. 

*  Co.  Lit.  44  a,  300,  301, 325  b,  341  b,  342  a,  346  a,  b  ;  Plowd.  199 ;  Dyer, 
40,  pi.  1,  97,  pi.  45 ;  Godbolt,  211 ;  1  Kyd  oq  Corp.  108, 109, 110,  114, 115, 
116. 

'  Jacksmi  v.  Brown,  5  Wend.  (N.  T.)  R.  590  ;  Gordon  v.  Preaton,  1  Watts 
(Penn.)  R.  385. 

^  Sute  V,  Bank  of  Maryland,  6  Gill.  &  Johns.  (Md.)  R.  205 ;  Union 
Bank  of  Tennessee  v.  Elliott  et  al.  6  Gill.  &  Johns.  (Md.)  363  ;  Warner  o. 
Mower  et  al.  11  Vermont  R.  385  ;  Pope  v,  Stewart,  2  Stewart  (Ala.)  R. 
401 ;  Bank  Commissioners  9,  Bank  of  Brest.  Hanington  (Mich.)  Ch.  R.  106 ; 
Conway  &  others,  ex  parte,  4  Pike  (Ark.)  R.  302 ;  Flint  v.  Clinton  Compa- 
ny, 12  New  Hamp.  R.  430;  Binney's  esse,  2  Bland  (Md.)  Chan.  R.  142; 
Robins  et  al.  v.  Embry  et  al.  1  Sm.  &  Marsh.  (Miss.)  Chan.  R.207 ;  Catline 
9.  Eagle  Bank,  6  Conn.  R.  233  ;  Savings  Bank  v.  Bates,  8  Conn.  R.  512; 
Hopkins  1^  The  Gallatin  Tarnpike  Co.  4  Humphrey  (Tenn.)  R.  403 ; 
Banao.  Bank  of  United  States,  5  Watts  &  Serg.  (Penn.)  R.  247;  Lennox 
et  al.  o.  Roberts,  2  Wheat.  R.  373.  The  power  of  assignment  in  contempla- 
tion of  insoWenoy  for  payment  of  debts  is  taken  away  from  certain  corporations 
inNewYorkbysUtute.  IR.  S.603,  Istpt.  18th  ch.  4  tit.  sec.  4.  The  18th 
■ec.  of  the  act  incorporating  the  N.  Y.  &  Erie  R.  R.  Co.  is  not  to  be  oon- 
straed  as  exempting  the  company  from  the  provisions  of  this  statute.  Bowen 
etal.  o.  Lease,  5  Hill  (N.  Y.)  R.  221. 

*  Sute  «.  Bank  of  Maryland,  6  Gill  &  Johns.  (Md.)  R.  205.  And  see 
Conway  and  others  exfHwte^  4  Pike  (Arkan.)  R.  302  ;  see,  howsTer,  Opinion 
ef  Chan.  Buekner,  in  Robins  et  al.  v.  Embry  et  al.  1  Sm.  &  Marsh.  (Miss.) 
Chan.  R.  258,  265. 

*  Pope  9.  Brandon,  2  Stewart,  (Ala.)  R.  401. 
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chise,  which  is  not  in  its  nature  assignable,  but  the  receipts  and 
profits  may  be  transferred  by  it  to  assignees,  who  would  man* 
age  the  business  of  the  corporation  merely  as  its  agents.  At 
all  events,  such  an  assignment  cannot  be  called  in  question  by 
a  third  person ;  but  is  wholly  a  matter  between  the  directors 
and  stockholders  and  between  the  stockholders  and  the  govern- 
ment.' If,  however,  the  particular  mode  in  which  the  affairs  of  a 
certain  class  of  corporations  shall  be  wound  up,  in  case  of  insol- 
vency, be  prescribed  by  statute,  an  assignment  made  manifestly 
with  a  view  to  evade  the  provisions  of  the  statute  cannot  be 
sustained.' 

As  ail  or  any  of  the  property  of  a  citizen  may,  upon  just  com- 
pensation made,  be  taken,'  and  applied  to  the  use  of  the  pubUc, 
so  all  property  belonging  to  a  corporation  must  in  like  manner  be 
held  liable  to  the  same  eminent  domain^  or  peculiar  power  of 
the  government  The  only  plausible  ground  upon  which  any 
portion  of  the  territory  of  a  state,  or  property  within  a  state, 
could  be  claimed  to  be  exempted  from  liability  to  be  taken  by 
virtue  of  this  right  of  the  government,  would  be,  that  it  had 
been  previously  applied  to  some  greater  or  equally  beneficially 
public  use.'  This  ground  cannot,  however,  apply  in  favor  of 
a  company  chartered  for  the  manufactuie  of  gunpowder,  who, 
under  a  clause  of  their  charter  enabling  them  to  purchase 
and  hold  land  not  exceeding  one  thousand  acres  and  erect 
thereon  all  needful  buildings,  had  purchased  and  erected 
conformably  to  their  charter,  so  as  to  prevent  a  railroad  com- 
pany subsequently  chartered  from  locating  their  road  over  the 
land  of  the  gunpowder  company  and  removing  one  of  their 
buildings ;  since  the  land,  &c.  was  held  as  private  property  by 

^  RobiiiB  et  al.  v.  Embry  et  al.  1  Sm.  &  Marsh.  (Mias.)  Ch.  R.  d68,  5)69, 
970 ;  botaee  Myatt  v.  St.  Helen's  Railway  Co.  2  Adol.  &  EUis  (N.  S.)  364. 

'BankCommissioDeno.  Bankof6rest,Harriogton(Mieh.)Ch.  R.  106, 112. 

'  Canal  Co.  v.  Railroad  Co.  4  Gill  &  Johns.  (Md.)  R.  1 ;  Boston  Water 
Power  Co.  v.  Boston  &  Worcester  Railroad  Corp.  16  Pick.  (Mass.)  R.  612. 
See,  however ,  Piscataqua  Bridge  v.  N.  H.  Bridge,  7  New  Hamp.  R.  35 ; 
Baiberv.  Andorer,  8Ibid.  398 ;  Pierce  v.  Somersworth,  10  Ibid.  369 ;  Backns 
et  al.  V.  Lebanon  et  al.  11  Ibid.  20. 
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its  incorporated  owners  and  the  tenure  by  which  it  wa&held 
formed  no  part  of  the  essence  of  their  act  of  incorporation/ 

$  10.  In  general,  corporations  must  take  and  convey  their 
lands  and  other  property,  in  the  same  manner  as  individuals ; 
the  laws  relating  to  the  transfer  of  property  being  equally  ap- 
plicable to  both.  As  we  shall  consider  in  the  next  chapter 
but  one*  the  kinds  of  deeds  by  which  they  may  convey  their 
lands,  and  how  they  are  executed,  we  refer  the  reader  thither 
for  these  heads. 

It  is,  however,  perfectly  competent  to  the  legislative  power, 
to  confer  upon  corporations  the  privilege  of  taking  and  convey- 
ing lands  or  other  property,  in  such  manner  as  may  be 
thought  most  expedient ;  and  a  class  of  corporations,  or  quasi 
corporations,  has  grown  up  in  New  England  out  of  the  cir- 
cumstances  attending  the  settlement  of  the  country,  called 
Proprietors  of  common  and  undivided  lands,  which  had,  and 
in  early  times  .ordinarily  exercised,  the  power  of  dividing 
amongst  their  members,  and  conveying  to  others  their  lands 
by  vote.  As  these  corporations  are  somewhat  peculiar,  and  as 
through  them  this  portion  of  the  country  was  chiefly  divided 
and  settled,  and  upon  their  proceedings  almost  all  our  land 
titles  ultimately  rest,  it  may  not  be  inappropriate  for  us  to 
bring  their  origin,  organization,  and  the  legal  effect  of  their 
doings  into  one  view,  instead  of  scattering  our  remarks  upon 
them  through  the  whole  volume.  We  have  therefore  made 
them  the  subject  of  a  separate  chapter,  to  which  we  would 
refer  the  reader.' 

$  11.  1.  If  any  portion  of  the  members  of  a  corporation  se- 
cede, and  are  eveo  erected  into  a  new  corporation,  the  corpo- 
rate property  will  not  be  transferred  or  distributed  in  conse- 
quence of  the  separation,  but  will  remain  with  the  old  corpo- 
ration, unless  indeed  there  be  an  agreement  made  for  the  par- 


>  The  Bellona  Co.'s  cue,  3  Bland  (Md.)  Ch.  R.  449,  446,  447,448,  449. 
•  Chap.  VII.  »  Chap.  VI. 


CH.  v.]    POWERS  RELATING  TO  PROPERTY.      169 

tition  of  it*  And  if  a  religious  society  purchase  lands,  a  ma- 
jority of  them  have  a  right  to  control  their  use  andoccupatioUi 
notwithstanding  any  supposed  error  in  doctrine  shown  to  be 
a  departure  from  the  behef  of  the  majority  at  the  time  of  the 
purchase.' 

2.  At  coipmon  law,  upon  the  dissolution,  or  civil  death  of 
a  corporation,  all  its  real  estate,  remaining  unsold,  reverts 
back  to  the  original  grantor  or  his  heirs;'  for,  says  Coke, 
''  in  the  case  of  a  body  poUtique  or  incorporate,  the  fee-simple 
is  vested  in  their  politique  or  incorporate  capacity  created  by 
the  policy  of  man,  and  therefore  the  law  doth  annex  the  con- 
dition in  law  to  every  such  gift  or  grant,  that  if  such  body 
poUtique  or  incorporate  be  dissolved,  that  the  donor  or  grantor 
shall  reenter,  for  that  the  cause  of  the  gift  or  grant  faileth."  * 
The  grant  is  indeed  only  during  the  Ufe  of  the  corporation, 
which  may  endure  forever ;  but  when  the  life  is  determined 
by  the  dissolution  of  the  body  politic,  the  grantor  takes  it  back  by 
reversion,  as  in  case  of  any  other  grant  for  life/  This  rule,  by 
its  terms,  appUes  only  to  such  estate  as  remains  in  the  corpora- 
tion at  the  moment  of  its  dissolution,  and  not  to  such  as  by  the 
act  of  the  corporation  or  the  act  of  law  has  been  previously 

'  Dartmouth  College  v.  Woodward,  4  Wheat.  R.  618 ;  Brown  «.  Por- 
ter, 10  Maea.  R.  93 ;  Baker  et  al.  v.  Fales,  16  Mass.  R.  488 ;  North  Hemp- 
•tead  V.  Hempstead,  9  Wendell  (N.  Y.)  R.  136,  per  Savage,  Ch.  J. ;  and 
aee  The  Inh.  of  Harrison  o.  The  Inh.  of  Bridgeton,  16  Mass.  R.  16 ;  The 
loh.  of  County  of  Hampshire  v.  The  Inh.  of  County  of  Frauklin,  16  Mass. 
R.  76 ,  Smith  o.  Smith,  3  Dessaus.  (S.  C.)  Chan.  R.  557 ;  Harmon  et  al. 
f.  Dreher  et  aF.  1  Speers  (S.  C.)  £q.  R.  87;  Gable  v.  MUler,  10  Paige 
(N.  Y.)  R.  697. 

'  Keyser  et  al.  v.  Stanisfer  et  al.  6  Ohio  R.  363. 

'  Co.  Lit  13  b;  Edmnuds  v.  Brown  &  Sillard,  l^Lev.  937 ;  Pollezfen, 
Aig.  Quo.  War.  119  ;  Attorney  General  v.  Ld.  Gower,  9  Mod.  996  ;  Col- 
chester V,  Seaber,  3  Burr.  R.  1868,  Arg. ;  Rex  v.  Passmore,  3  Term.  R. 
190;  1  Black.  Comm.  484;  9  Kyd  on  Corp.  516;  Hooker  v.  Utiea  Tump. 
Company,  19  Wend.  (N.  Y.)  R.  371 ;  State  Bank  v.  State,  1  Black.  (Ind.) 
R.  967 ;  3  Kent  Comm.  946 ;  Fulger  v.  Chase,  18  Pick.  (Mass.)  R.  66 ; 
Fox  V,  Horah,  1  North  Car.  £q.  R.  358 ;  Commercial  Bank  v.  Lock  wood, 
9  Harrison  (Del.)  R.  8. 

«  Co.  Lit.  13,  b.  *  1  Black.  Comm.  484. 
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alienated ;  *  and  where  a  railroad  company  had  an  estate,  and 
not  a  mere  easement  in  land  condemned  to  the  uses  of  their 
^  road,  and  their  road  was  in  part  sold  upon  execution  to  satisfy 
a  debt,  it  was  held  that  the  piu*chaser  under  theexecuticHi,  tak- 
ing the  interest  in  the  land  which  the  company  had  at  the 
time  of  the  sale,  would  not  be  divested  of  his  title  by  the  dis- 
solution of  the  corporation,  but  would  hold  the  same  until  by 
lapse  of  time  the  charter  of  the  corporation  had  expired,  and  the 
term  had  been  completed  for  which  the  land  had  been  taken 
for  the  uses  of  the  road.'  In  case  of  dissolution  the  personal 
property  of  a  corporation  in  England  vests  in  the  king,'  and 
in  this  country,  in  the  people,  as  succeeding  to  his  right  and 
prerogative,^  and  the  debts  due  to  and  from  the  corporation 
are  extinguished.*  Every  creditor  of  a  corporation  contracts 
with  reference  to  this  contingency,  and  the  existence  of  a  pri- 
vate contract  cannot  force  a  perpetual  existence  upon  such  a 
body  contrary  to  public  policy.*  If  a  corporation  becomes  ex- 
tinct by  expiration  of  its  charter,  or  by  decree  of  forfeiture 
pending  a  suit  at  law  for  a  corporate  demand,  and  that  fact  be 
brought  regularly  before  the  court,  the  action  must  terminate;  ^ 
and  an  attachment  made  in  such  suit  is  of  course  dissdv- 
ed,  and  if,  even  after  judgment  in  favor  of  the  corporation,  the 
oorporation  becomes  extinct,  no  execution  can  issue  regularly 
in  the  name  of  the  corporation,  and  if  one  be  sued  out,  it  may 
be  quashed  on  showing  that  the  corporation  had  become  ex* 

>  State  V.  Rives,  5  Iredell  (N.  C.)  R.  305,  309. 
'  Ibid.  *  Authorities  aboTe. 

*  9  Kent  Comm.  847,  and  see  above. 
'  Ibid ;  McLaren  v.  Pennington,  1  Paige  (N.  Y.)  Chan.  R.  Ill ;  Bank  of 

Mississippi  v,  Wrenn,  3  Sm.  &  Marsh.  (Miss.)  R.  791 .  It  is  held  in  Missooti 
that  legal  proceedings  regularly  commenced  against  a  eorporation  are  not 
affected  by  the  expiration  of  the  charter  before  the  determination  of  such  pro- 
ceedings. Lindell  v.  Benton  &  Eennerly,  6  Missouri  R.  366,  306.  But  see 
Read  v.  Frankfort  Bank,  83  Maine  R.  318 ;  Farmers  &  Mechanics  Bank 
«.  Little,  7  Serg.  &  Watts  (Penn.)  R.  807. 

*  Authorities  above,  and  Mamma  v.  The  Potomac  Co.  8  Peters  R.  981. 
^  May  et  al.  v.  State  Bank  of  North  Carolina,  8  Robinson  (Virg.)  R.  56. 

And  see  Farmers  &  Mechanics  Bank,  v.  Little,  7  Serg.  and  Watts  (Penn.) 
R.  807.    Contra.  Lindell  v.  Benton  &  Kennerly,  6  Missouri  R.  365,  366. 


CH.  v.]    POWERS  RELATING  TO  PROPERTY.      161 

tinct  before  it  was  sued  out'  The  necessary  intendment  firom 
a  judgment  in  favor  of  a  corporation  is,  that  it  was  proved  or 
admitted  that  the  corporation  was  in  existence  at  the  time  of 
judgment;  and  if  execution  be  sued  out,  the  defendant  in  ex- 
ecution will  be  estopped  from  proving  that  the  charter  had  ex- 
pired previous  to  the  judgment.'  Where,  however,  a  corpora- 
tion had  assigned  its  rights  during  its  existence,  so  that  the  con- 
troversy was  pending  on  appeal,  when  the  diarter  expired,  in 
the  name  of  the  corporation  for  the  benefit  of  the  assignees,  the 
court  permitted  the  cause  to  proceed  in  the  name  of  the  corpo- 
ration without  noticing  on  the  record  its  dissolution.'  But  if 
a  note  was  made  payable  to  the  cashier  of  a  bank,  by  which  it 
was  discounted,  as  trustee  for  the  bank,  and  the  bank  charter 
afterwards  expired,  though  the  easier  might  sue  and  recover  at 
law,  yet,  as  the  bank  had  the  sole  right  to  the  money  when 
collected,  and  the  ri^t  was  extinguished  by  the  dissolution  of 
the  corporation,  a  court  of  equity  would,  it  seems,  enjoin  per- 
petually against  the  collection  of  the  judgment.* 

A  merger,  by  act  of  the  legislature,  of  the  rights  of  an  old 
G<Nrporation  in  a  new  one  is  not  such  a  dissolution  of  a  corpo- 
ration, as  that  tibie  real  estate  of  the  old  corporation  reverts  to 
the  grantees.* 

The  consequences  of  dissolution  upon  the  property  of  a 
corporation  are  usually  averted  by  some  provision  in  the 
charter,  or  by  statutes  general  or  special;'  but  an  act  of 
the  legislature  renewing  a  charter,  passed  after  the  corpo- 


'  May  et  al.  v.  State  Bank  of  North  Carolina,  2  Robinson  (Virg.)  R.  66. 

*  Ibid. 

'  Bank  of  Alexandria  v.  Fatten  et  al.  1  Robinson  (Virg.)  R.  490. 
«  Fox  V.  Horah,  1  North  Carolina  £q.  R.  358. 

*  Union  Canal  Co.  v.  Young  et  al.  1  Whart.  (Fenn.)  R.  410  ;  Bellows  v. 
Hallowell  &  AugastaBank,  2  Mason  C.  C.  R.  31 ;  State  Bank  of  Indiana  o. 
State;  1  Black.  (Ind.)  R.  373. 

*  d  Kent  Comm.  247 ;  McLaren  v.  Pennington,  1  Faige  (N.  Y.)  Chan. 
R.  111.  Stat.  Mass.  1810,  ch.  43,  which  entitles  all  corporations  of  that 
state  to  three  years  from  the  day  of  their  dissolution  to  wind  up  their  afl^drs 
and  divide  their  stock.    Under  this  statute,  it  was  held,  that  a  bank  was  aa- 

14* 
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ration  has  Been  dissolved  by  expiration  of  its  charter  term 
of  existence,  will  not  revive  its  debts.^  When  the  legislar 
ture  proceeds  under  a  general  statute  to  wind  up  the  con- 
cerns of  a  bank,  those  provisions,  calculated  to  apprize  all  in- 
terested of  the  fundamental  changes  going  on  in  the  institu- 
tion, must  be  complied  with,  in  order  to  give  legal  elEficacy  to 
the  acts  done  under  such  statute ;  and,  if  they  are  not  com- 
plied with,  the  corporation  will  not  be  divested  of  its  property, 
and  the  existence  of  its  charter  will  not  be  thereby  terminated.' 
That  clause  of  the  Constitution  of  Indiana,  which  provides 
'^  that  no  man's  property  shall  be  taken  for  public  use  without 
the  consent  of  his  representatives,"  does  not  prohibit  a  judg- 
ment of  seizure  of  corporate  franchises  in  qtw  warranto,  nor 
prevent  the  common  law  consequences,  upon  such  a  dissolu- 
tion of  a  corporation,  as  to  its  property.' 

thorized,  jost  before  the  ezpiratioD  of  the  three  yean,  to  indorse  a  note  to 
trustees  appointed  to  wind  up  the  afiairs  of  the  bank.    Folger  v.  Chase,  18  . 
Pick.  (Mass.)  R.  66. 

'  Commercial  Bank  v.  Lockwood,  3  Harrison  (Del.)  R.  8. 

'  Fanners  Bank  of  Delaware  o.  Beaston,  7  Gill  Sl  Johns.  (Md.)  R.  499. 

'  State  Bank  of  Indiana  v.  State,  1  Black.  (Ind.)  R.  978. 
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CHAPTER   VI. 

OF   PROPRIETORS   OF   COMMON   AND   UNDIVIDED  LANDS. 

$  1.  When  our  ancestors  first  came  to  America,  it  was 
usual,  in  some  of  the  New  England  States,  for  the  legislatures  j 
to  grant  a  township  of  land  to  a  certain  number  of  proprietors,  S 
as  grantees  in  fee,  to  hold  as  tenants  in  common ;  and  a  great  ) 
proportion  of  the  lands  of  Massachusetts  and  Plymouth  colo- 
nies were  originally  granted  by  .the  colonial  legislatures  in 
this  way.^  Much  larger  tracts  in  Massachusetts  under 
grants  from  the  Council  at  Plymouth,  in  England,  from  the 
General  Courts  of  the  colonies  of  Massachusetts  and  Ply- 
mouth, and  from  the  Indians,  were  claimed  by  proprietors ; 
the  Kennebeck  proprietors  claiming  about  three  millions  of 
acres;  the  Pejepscot  proprietors  about  as  many  more;  the 
Waldo  proprietors  about  a  million  of  acres ;  the  Pemaquid 
proprietors  about  ninety  thousand  acres ;  and  upon  settlement 
of  rights  and  boundaries  with  the  State,  these  proprietors  retain- 
ed nearly  one  half  of  what  they  thus  claimed  and  held.'  Other 
large  tracts  were  also  held  and  claimed  under  Indian  titles 
recognized  by  the  legislatures.^  In  Rhode  Island,  which  was 
originally  settled  by  persons  persecuted  from  other  colonies, 
and  who  had  at  first  no  charter  of  government,  the  proprietors 
acquired  their  lands  wholly  by  purchases  from  the  Indians, 


'  2  Due  Abr.  698. 

■  4  Dane  Abr.  70 ;  SalliTan  on  Land  Titles,  39,  40,  44  to  48. 

'  Solliyan  on  Land  Titles,  40  to  46.  The  letter  of  Go?emor  Winslow, 
of  the  Plymonth  Colony,  of  the  Let  of  May,  1676,  states,  that  before  King 
Philip's  war,  the  English  did  not  possess  one  foot  of  land  in  that  colony, 
bat  what  was  fairly  obtained,  by  honest  purchase,  from  the  Indian  proprie- 
tors, with  the  knowledge  and  allowance  of  the  Greneral  Court.  Hazard's 
CoUection  of  State  Papers,  toL  2,  p.  531  to  534  ;  Holmes*s  Annals,  vol.  1, 
p.  383  ;  3  Kent  Comm.  391. 
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subsequently  confirmed  by  the  General  Assembly  organized 
under  the  charter  of  Charles  II.'  Thus,  in  almost  every 
town  in  New  England,  there  was  a  body  of  proprietors,  dis- 
tinguished from  those  inhabitants  who  had  no  interest  in  the 
grants  and  purchases  referred  to.  As,  in  early  times,  the 
lands  were  of  little  money  value,  this  latter  class  of  inhabitants 
formed  a  very  insignificant  number ;  so  that  a  town  and  pro- 
prietors' meeting  would  be  composed  of  nearly  the  same  indi- 


>  See  Preamble  and  Act  of  1682 ;  R.  Island  Laws,  Dig.  1730|  p.  30,  31. 
In  speaking  of  Rhode  Island  in  this  connection,  we  exclude  those  portions 
of  the  State  over  which  the  Massachnsetts  and  Plymonth  Colonies,  and  when 
united,  the  Province  of  Massachusetts  Bay,  once  exercised  jurisdiction. 
Upon  settlement  of  the  boundary  line  of  Rhode  Island  on  the  east,  and  by 
concession  on  the  part  of  Massachusetts  on  the  north,  the  former  State 
became  possessed,  and  for  the  first  time,  of  much  of  the  territory  included 
within  her  chartered  limits ;  whereupon,  by  act  of  the  Greneral  Assembly 
of  Rhode  Island,  in  1746,  the  grants  made  by  the  late  Colonies  of  New 
Plymouth  and  Massachusetts,  or  the  Province  of  Massachusetts  Bay,  were 
confirmed.  The  title  to  the  Providence  Purchase  originated  in  a  deed  from 
Canonicus  and  Miantinomo,  uncle  and  nephew,  Narragansett  Sachems,  to 
Roger  Williams,  of  **  all  the  lands  and  meadows  on  the  two  firesh  rivers, 
the  Moshasuck  and  the  Woonasquetucket ; "  the  same  lands  being  more 
definitely  bounded  in  a  subsequent  deed  from  the  same  SachemB  to  the 
Founder  of  Rhode  Island.  Between  1636  and  1638,  Roger  Williams,  by  a 
deed,  which  has  been  lost,  communicated  his  title  thus  acquired  to  his  twelve 
associates,  thereby  giving  *'  equal  right  and  power  of  enjoying  and  disposing 
of  the  same  grounds  and  lands  "  to  his  friends,  the  said  associates, "  and 
such  others  as  the  major  of  us  shall  admit  into  the  same  fellowship  of  vote 
with  us.*'  This  was  the  commencement  of  the  Proprietors  of  the  Provi- 
dence Purchase,  whose  very  title  contemplates  that  it  was  to  be  shared  with 
those  who  might  settle  in  the  colony,  and  who,  from  that  time  forward, 
always  acted  as  if  incorporated,  disposing  of  their  lands  in  the  same  way 
they  transacted  their  town  business,  by  more  vote.  The  evidence  of  the 
original  ^*  twelve  merCs  deed,^^  as  it  is  commonly  called,  isfonnd  in  a  subse- 
quent deed  from  Roger  Williams  to  the  same  effect,  (though  very  moek 
and  very  interestingly  expanded  by  a  complete  history  of  the  ckeumstajieee 
attending  the  settlement  and  purchase,)  and  in  a  memorandum  eoncemiag 
the  lost  deed  left  by  him.  All  the  land  titles  in  the  Providence  Purchase 
rest  on  this  foundation,  supported  by  the  Charter  of  Charles  II.,  and  the 
act  of  1682. 
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yiduals.  Hence,  it  is  by  no  means  uncommon,  in  the  earlier 
records,  to  find  the  doings  of  the  towns  and  proprietors  con- 
founded ;  the  same  clerk  usually  acting  for  both,  and  attribu- 
ting  to  the  one  body  the  appropriate  transactions  of  the  other.* 
It  was  early  found  that  the  proprietors,  in  many  cases,  were 
too  numerous  and  dispersed  to  manage  their  lands  as  individ- 
uals; since,  withput  incorporation,  they  could  never,  as  a 
body,  legally  act  even  by  majorities,  so  as  to  bind  their  dis- 
senting associates ;  nor  make  a  lease  or  sale  of  their  lands, 
without  the  concurrence  of  every  proprietor  in  the  execution 
of  the  deed.*  Accordingly,  in  the  old  digests  of  all  the  New 
England  colonies,  acts  are  foimd  prescribing  the  mode  in  which 
their  meetings  shall  be  called,  and  empowering  them  to  choose 
officers,  — pass  orders  relative  to  the  management,  division,  and 
disposal  of  their  common  lands,  —  and,  in  some  of  the  colonies, 
to  assess  and  collect  taxes  from  their  members ;  in  short,  com- 
municating to  them  all  the  incidents  of  a  corporation  aggre- 
gate, without  giving  them  that  name.*    In  some  of  the  colonies 


'  2  Dane  Abr.  698.  This  confusion  is  found  in  the  early  records  of  ProT- 
idence,  R.  L  ;  the  records  of  both  town  and  proprietors  being  kept  in  the 
same  book  Qotil  1717-18. 

'  In  Rhode  Island,  and  not  improbably  in  some  of  the  other  States,  be- 
fore any  act  was  passed  enabling  them  so  to  do,  and  in  fact  whilst  the  settle- 
ments themselves  were  acting  under  a  voluntary  compact  of  government 
merely,  the  proprietors  were  accustomed  to  assemble  and  pass  votes  and 
orders  relative  to  their  common  property,  in  the  same  manner  as  if  incorpo- 
rated ;  admitting  members  into  the  propriety,  upon  payment  of  a  certain 
som  towards  the  common  stock,  by  mere  vote ;  and  in  the  same  simple  way, 
from  time  to  time,  dividing  their  lands  amongst  those  entitled,  according  to 
their  rights.  As  all  the  colonists  were  alike  interested  in  the  validity  of  such 
proceedings,  there  was  then  probably  as  little  danger  of  their  being  impeach- 
ed, as  there  would  be  at  the  present  day  of  interference  with  a  squatter  in 
the  western  country,  when  bidding  at  a  public  sale  for  government  lands 
which  he  had  occupied  without  title.  A  similar  course  was  taken  in  the 
colony  of  New  Plymouth  while  under  their  famous  compact.  See  Laws  of 
the  Col.  of  New  Plymouth,  29,  and  onwards. 

'  4  Dane  Abr.  70,  71,  72,  and  Sullivan  on  land  titles,  122,  123,  for  Mass. 
Acts,  being  Acts  of  1636, 1692, 1712, 1736, 1741, 1753, 1783.  Laws  of  the 
Colony  of  New  Plymouth,  197,  198,  223  ;  Inhab.  of  Springfield  v.  Miller, 
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these  powers  were  granted  to  them,  one  by  one,  in  successive 
statutes ;  and  in  others,  at  once,  by  a  single  act  of  legislation. 
j  As  the  proprietors  sold  and  set  off  their  lands  in  severalty, 
they  remained  proprietors  in  common  only  of  the  residue; 
until  at  last,  in  some  of  the  towns  of  the  earlier  settled  States, 
there  is  a  small  portion  only  of  such  lands  left,  and  in  most  of 
them,  none  at  all.  In  some  of  the  States,  they  have  therefore 
become  obsolete  for  want  of  something  to  act  upon ;  their  lands 
being  all  sold  or  divided,  and  settled  ;  and  their  former  exist- 
ence is  known  only  by  tradition,  and  by  their  records  to  be 
found  in  the  public  offices,  or  in  the  hands  of  some  *'  Proprietor's 
Secretary''  of  antiquarian  taste,  who,  since  his  appointment, 
has  never  been  troubled  with  any  proceedings  on  the  part  of 
his  constituents.  In  other  States,  they  remain  in  the  exercise 
of  their  powers  to  the  present  day,  —  some  newly  organized, 
and  almost  all  having  yet  something  to  do ;  but  it  requires  not 
prophecy  to  foretell,  that  the  fast  and  far  spreading  settlements 
of  our  country,  will  soon  gather  in  the  last  of  this  early  growth 
of  corporations  in  the  soil  of  New  England. 

$  2.  By  the  acts  before  referred  to,  it  will  be  found  that  pro- 
prietors' meetings  were  called  by  warrant  or  order,  issued  at 
the  request  of  some,  or  a  specified  number  of  the  proprietors  by 
a  magistrate,  as  a  justice  of  the  peace;  the  warrant,  we  beUeve, 
in  all  the  colonies,  being  required  to  set  forth  the  occasion  of 
the  meeting.  When  met,  the  proprietors  were  also  empowered 
to  choose  a  clerk,  surveyors,  and  other  officers,  who,  in  some 
of  the  colonies  were  required  to  be  sworn.  They  could  not 
legally  act  upon  the  business  of  the  propriety,  unless  at  a  meet^ 
ing  warned  according  to  the  statute  enabling  them  to  assemble 
in  a  corporate  character.*  But,  though  the  vote  of  proprietors 
appointing  an  agent  for  a  'special  purpose  may  not,  for  such 

19  Maas.  R.  415 ;  Thorndike  v.  Barrett,  3  Greenl.  (Me.)  R.  380 ;  Thorndike 
V,  Richards,  1  Shepley  (Me.)  R.  430 ;  Cobom  v.  Ellenwood,  4  New  Hamp. 
R.09 ;  Farrar  v.  Perley,  7  Greenl.  (Me.)  R.  404  ;  Woodbridge  v.  Proprietors 
of  Addison,  6  Vermont  R.  S04,  206;  Stiles  v.  Curtis,  4  Day  (Conn.)  R. 
338;  Laws  R.  I.  Dig.  1730,  p.  30,  31. 
'  Woodbridge  V.  Proprietors  of  Addison,  6  Vermont  R.  804,  d06« 
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a  cause,  be  l^al  when  passed ;  yet,  if  the  proprietors  acquiesce 
in  the  appointment,  receive  the  benefit  of  his  transactions, 
knowing*  that  he  acted  for  them,  and  take  no  measures  to  show 
their  dissent  to  his  proceedings,  they  so  far  ratify  his  doings, 
that  they  will  be  as  binding  upon  them,  as  if  he  had  been  legally 
appointed.  *  In  a  suit  brought  by  the  proprietors  themselves, 
they  were  required  to  prove  the  warrant  of  the  justice  calling 
a  meeting  only  twenty  years  before,  for  the  purpose  of  reorgan- 
izing the  propriety ;'  but  not  to  prove  a  warrant  for  calling  a 
first  meeting  held  seventy  years  before.'  And  after  the  lapse 
of  forty  years,  and  long  exercise  of  corporate  rights,  a  regular 
warrant  calling  the  first  meeting  may  well  be  presumed.^  Thus, 
where  persons  assumed  to  act  as  a  propriety  more  than  forty 
years  ago,  and  having  accomplished  the  purpose  of  their  asso- 
ciation, had  ceased  for  more  than  thirty  years  to  act  in  that 
character,  it  was  held,  that  a  stranger,  as  one  claiming  under 
a  residuary  devisee  of  a  proprietor,  could  not  dispute  their 
capacity  thus  to  associate,  nor  controvert  rights  derived  from 
and  held  under  them.*  Copies  of  ancient  proprietary  grants 
are  admissible  in  evidence,  without  proof  that  the  meetings  at 
which  they  were  made  were  legally  assembled.*  If  the  records 
of  a  proprietors'  meeting  state  that  it  was  legally  warned  and 
held,  this  has  been  deemed  j9rifi>a/aci>,  evidence  of  the  fact,^  and 
that  the  articles  of  business  acted  upon  at  such  meeting  were 
inserted  in  the  warrant'  In  Maine  it  has  been  decided,  that 
a  first  meeting  of  a  propriety  of  that  State  will  not  be  treated 
as  illegal  and  void,  because  called  by  the  magistrate  to  be  held 

'  Woodbridge  v.  Proprietors  of  Addison,  6  VennoDt  R.  304 ;  Abbot  v. 
Milk,  3  Vermont  R.  688. 

*  Proprietors  of  Monnmoi  Great  Beteh«.  Rogers,  1  Mass.  R.  169. 
*Ibid. 

*  Copp  o.  Lamb,  3  Fairf.   (Me.)  R.  319 ;  Pitts  «.  Temple,  9  Mass.  R. 
538. 

*Copp  V.  Lamb,  3  Fairf.  (Me.)  R.  319. 

*  Pitu  V.  Temple,  9  Mass.  R.  538. 

^  Stedman  v.  Patney,  N.  Cbip.  (Vt.)  R.  11 ;  Codman  et  al.  v.  Winslow, 
10  Mass.  R.  150,  161. 

*  Doe  V.  Lawrence,  1  Chip.  (Vt.)  R.  103. 
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in  New  Hampshire,  in  which  State  the  proprietors  resided,  no 
place  of  meeting  being  prescribed  in  the  statute.* 

The  records  and  certificates  of  die  records  of  proprietors) 
vrith  regard  to  the  partition  and  transfer  of  their  common  lands, 
must  be,  and  are  continually  received  as  evidence ;  and  their 
practice  for  a  number  of  years  is  in  itself  proof  of  their  agree- 
ment and  consent,  in  a  particular  mode  of  conducting  their 
business,  which,  if  not  illegal,  or  so  imcertain  as  to  be  utterly 
void,  must  be  considered  as  settled  by  the  will  of  allconcemed.' 
As  we  have  before  remarked,  in  ancient  times  the  affairs  of  the 
towns,  and  of  the  proprieties  within  them,  were  not  always 
kept  distinct.  Where  this  has  been  shown  to  be  the  case,  a 
proprietary  grant,  voted  by  the  town  and  attested  by  the  pro- 
prietary clerk,  and  also  very  ancient  grants  voted  by  the  pro- 
prietors in  their  own  name,  and  even  in  the  name  of  the  town, 
and  attested  by  the  town  clerk,  have  been  admitted  in  evidence.' 

A  book  of  proprietors'  records,  which  had  been  in  the  posses- 
sion of  the  grandfather  of  the  witness  who  produced  it,  and  for 
thirty  years  in  the  hands  of  the  grandfather's  executor,  from 
whom  it  came  to  the  witness,  was  admitted  in  evidence,  there 
being  no  proof  that  the  propriety  was  still  in  existence  with 
a  clerk  to  keep  their  records,  and  no  place  appointed  by  law 
for  the  deposit  of  them/  In  Vermont,  the  records  of  the  pro- 
prietors' clerk,  of  deeds  made  and  recorded  prior  to  the  statute 
of  1783,  authorizing  such  clerks  to  record  deeds,  are  not  evi- 
dence of  title  to  the  lands  therein  described.*  If  a  record  in 
the  proprietors'  book  be  a  distinct  record  of  a  vote  at  a  r^[ular 
meeting,  granting  to  one  of  their  number  a  parcel  of  the  common 
land  to  be  held  in  severalty,  and  locating  and  describing  it 
by  definite  and  intelligible  terms,  the  plain  import  of  such  a 
vote  cannot  be  controverted  by  parol  evidenee.*    But  if  the 


*  Copp.  V.  Lamb,  3  Fairf.  (Me.)  R.  313. 

*  Codman  v,  Winslow,  10  Mass.  R.  150»151,  perSewall,  J. ;  Atkinsoao. 
Bemis,  11  New  Hamp.  44. 

>  9  Dane's  Abr.  695. 

^  Tolman  v.  Emerson,  4  Pick.  (Mass.)  R.  160 

•  Hart  V.  Gage,  6  Vt.  R.  170. 

•  Williams  v.  Ingell,  31  Pick.  (Mass.)  R.  388. 
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entry  be  not  a  record  of  the  vote  of  the  proprietors,  but  may  be 
the  act  of  the  proprietors,  or  of  the  clerk  or  other  officer,  the 
book  being  ambiguous  in  this  respect,  parol  evidence  is  admis- 
sible to  show  with  what  intent  the  entry  was  made.^  Thus 
a  proprietor's  clerk  was  admitted  to  testify,  from  his  knowledge 
of  the  mode  in  which  the  records  of  the  propriety  were  kept, 
and  in  which  the  propriety  conducted  its  business,  whether 
an  ancient  vote  appearing  in  the  records  was  intended  as  a  de- 
finitive grant,  or  whether  something  farther,  as  the  action  of  a 
locating  committee,  and  their  report  locating  and  confirming 
the  grant  and  recorded  in  the  book  of  locations,  ought  not  to 
appear  before  the  records  could  be  said  to  afford  evidence  of  a 
complete  title.' 

$  3.  In  some  of  the  earlier  colonial  statutes  the  provisions, 
enabling  the  proprietors  to  act  in  a  corporate  character  in  rela- 
tion to  their  common  lands,  are  very  general.  One  of  them, 
after  reciting  in  the  preamble  '^  that  no  order  hath  bine  yett 
made  for  their  orderly  meeting  together  to  devide  the  said  lands, 
or  to  make  orders  for  the  settlement  of  the  same,"  empowers 
them  '^  io  come  together  ait  the  same  certain  time  and  place  to 
transact  such  matters  as  may  concern  them,  and  what  shall  be 
laufttllff  eu^ed  att  sttch  meeting  by  the  proprietors,  or  the  major 
pte  of  them,  shall  be  vaUid  and  binding.'^ '  Another,  after 
reciting  that  ^' there  is  considerable  of  lands  lying  yet  uncom- 
mon and  undivided,"  ^'for  the  more  orderly  way  and  manner 
of  the  several  proprietors,  their  managing  the  prudential  affairs 
thereof,  and  for  the  more  effectual  making  of  just  and  equal 
division  or  divisions  of  the  same,  so  that  each  and  every  of  the 
proprietors  may  have  their  true  and  equal  part  or  proportion 
of  land,  according  to  his  or  their  proportion  of  right,  and  that 
the  exact  boundaries  of  each  and  every  man's  allotments,  when 
laid  to  him,  may  be  held  in  perpetuam,"  provides,  for  the  call- 


>  Williams  v.  logell,  21  Pick.  (Mass.)  R.  28S. 

•Ibid. 

'  Laws  of  the  Cofony  of  Plymooth,  198,  Biigham's  edit. 
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ing  of  meetings  and  the  election  of  officers,  "/or  the  orderly 
carrying  on  and  management  of  the  whole  affairs  of  such  com- 
munity,^^ ^  In  other  statutes  the  language  used  is  more  precise, 
the  proprietors  being  empowered  "  to  order ^  manage^  improve^ 
divide,  and  dispose  of  their  common  lands,  in  such  way  and 
manner  as  shall  be  agreed  on  by  the  major  part  of  the  interested 
present  at  a  legal  meeting,  the  votes  to  be  collected  and  ac- 
counted according  to  interest" ' 

There  is  certainly  nothing  in  this  language,  taken  by  itself, 
which,  at  the  present  day,  would  be  construed  to  authorize  a 
corporation  to  divide  or  convey  its  real  estate,  in  a  manner 
different  from  that  established  by  the  general  law.  On  the 
contrary,  the  Plymouth  statute  expressly,  and  the  rest  by  nat- 
ural implication,  recognize  those  acts  of  the  proprietors  only  to 
be  valid,  which  are  lawfutty  done.  It  should  be  recollected, 
however,  that  some  of  these  statutes  were  undoubtedly  passed 
in  reference  to,  and  with  a  view  to  legalize,  the  doings  of  pro- 
prietors already  in  the  practice  of  assembling  and  acting  as  if 
incorporated,  in  the  management  and  disposition  of  their  com- 
mon lands ;  the  proprietors  or  settlers  having  in  Plymouth  and 
Rhode  Island  at  least,  without  legal  warrant,  under  voluntary 
compacts,  and  from  the  very  necessity  of  their  condition,  assum- 
ed the  power  of  self-government,  and  of  disposing  of  their  land, 
in  the  same  manner  as  they  transacted  their  other  common 
business,  by  vote,  as  if  in  the  exercise  of  sovereign  power.  In 
the  other  colonies,  as  we  have  before  noticed,  from  the  fact, 
that  the  same  individuals  composed  both  the  inhabitants  of  the 
towns  and  the  members  of  the  propriety,  the  doings  of  these 
different  bodies  were  frequently  confounded ;  and  at  all  events, 
it  was  natural  that  the  mode  of  transacting  their  town  business, 
which  was  by  vote,  should  be  adopted  in  those  simple  times 
with  regard  to  the  disposition  of  their  lands ;  especially  when 


>  Laws  of  R.  I.  Dig.  1730,  pages  30,  31. 

•  4  Dane's  Abr.  70,  71,  73 ;  lohab.  of  Spriogfield  v.  Miller,  IS  Mass.  R. 
416  ;  Thotodike  v.  Barrett,  3  Gieenl.  (Me.)  R.  380 ;  Thomdike  v.  Rich- 
ards,  1  Shepley  (Me.)  R.  430 ;  Cobam  «.  EUenwood,  4  New  Hamp.  R.  09 ; 
Woodbridge  v.  ProprietozB  of  Addison,  0  Vermont  R.  204. 
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we  consider  the  great  extent  and  little  value  of  their  possessions, 
and  the  frequent  divisions  to  settlers  which  were  to  be  made, 
rendering  formal  conveyances  on  each  occasion  inconvenient 
and  expensive.  Construing  these  statutes  therefore  in  refer- 
ence to  the  condition  and  well  known  practices  of  the  proprie- 
tors, they  would  seem  fairly  to  authorize  the  modes  of  convey- 
ance and  division  adopted  by  those  bodies.  These  varied  in 
the  different,  and  even  in  the  same  proprieties. 

Without  doubt,  a  proprietary  conveyance  by  vote  alone,  de- 
finitely describing  the  lot  sold  or  set  off,  is  sufficient'  A  com- 
mon mode  of  partition  was  for  the  proprietors  to  vote,  that  there 
should  be  a  new  division  of  their  common  lands,  so  many  acres 
to  each  full  right,  and  in  the  same  proportion  to  each  part  right ; 
to  be  taken  up  after  a  specified  time.  Each  proprietor  was 
thereupon  entitled  to  call  upon  the  surveyor  to  make  for  him 
a  survey  of  so  much  of  the  conmion  land,  selected  at  the  pleas- 
ure of  the  proprietors,  to  which  the  vote  of  partition  applied, 
as  his  right  entitled  him  to ;  the  survey  was  then,  to  avoid  all 
collision,  taken  to  a  standing  committee  of  proprietors  for 
allowance,  and  if  by  them  allowed,  was  by  the  clerk  recorded, 
and  thus  the  title  in  severalty  became  complete.  Another 
mode  was  for  a  committee,  appointed  for  the  purpose,  to  bound 
out  the  tract  intended  to  be  divided,  and  to  divide  the  same 
into  as  many  equal  parcels,  having  regard  both  to  quantity 
and  quaUty,  as  there  were  proprietors,  and  to  return  a  plat 
of  the  same  to  the  proprietors,  on  which  each  lot  was  marked 
out  and  numbered.  At  their  meeting,  the  proprietors,  after 
considering  the  plat  and  accepting  it,  if  there  was  no  objection 
to  it  sustainable,  would  vote  that  they  proceed  to  draw  for 
the  lots  thus  marked  and  numbered.  The  draft  was  then 
made,  and  the  number  drawn  by  each  was  recorded,  and  the 
name  of  each  proprietor  written  on  that  lot  on  the  plat,  which 
answered  to  the  number  he  had  drawn,  and  this  finished  the 
operation. 


>  WUliams  v.  Ingell,  21  Pick.  (Maas.)  R.  288 ;  Williams  o.  Ingell,  2  Met. 
(Mais.)  R.  83. 
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^  4.  The  practice  of  making  partition  of  their  lands  amongst 
the  proprietors,  by  TOte  merely,  prevailed  in  all  the  proprieties ; 
an  immense  amount  of  property  eventually  depended  upon  the 
validity  of  these  proceedings,  and  they  have  always  been  sus- 
tained by  the  courts  of  every  one  of  the  New  England  States.' 
After  the  proprietors  have  made  a  division  of  certain  lots  by 
drafts,  they  cannot  rescind  such  a  partition  and  vote  lots  thus 
set  off  to  persons  claiming  the  different  rights,  in  Ueu  of  their 
drafts.'  But  where  the  proprietors,  after  having  laid  out  a 
parcel  of  land  to  one  of  their  number,  and  neither  he  nor  his 
heirs  having  entered,  voted,  that  the  location  should  be  void, 
and  that  his  heirs  should  take  a  new  survey,  and  laid  out  the 
same  land  to  another,  it  was  held,  that  a  stranger  could  not 
contest  the  validity  of  this  rescission  and  relay.*  And  where 
the  plaintiff  and  defendant  in  ejectment  both  claim  imder  the 
same  proprietary  division,  the  defendant  cannot  dispute  the 
legality  of  the  proprietary  proceedings  in  making  the  division.^ 
Proprietors  may  arrange  themselves  in  classes,  and  divide  their 
lands  by  lot,  an  equal  parcel  to  each  class,  to  be  held  by  the 
individuals  of  that  class  in  common,  to  the  exclusion  of  the 
rest ;  and  if  preparatory  to  a  partition  they  appoint  a  committee 
to  survey  a  tract  of  land,  and  lay  it  out  in  lots,  they  may  either 
assent  to  the  doings  of  such  a  committee,  or  make  partition 
without  regard  to  them ;  so  that  if  a  part  only  of  the  committee 
act,  and  the  proprietors  ratify  their  acts,  and  make  partition 
accordingly,  the  proceedings  are  valid.* 

^  Adams  v,  Frothingham,  3  Ma«8.  R.  360 ;  CodmaD  v.  Winalow,  10  Mass. 
R.  146 ;  Baker  v.  Fales,  16  Mass.  R.  497 ;  Inhab.  of  Springfield  v.  Miller, 
13  Mass.  R.  415;  Folgero.  Mitchell,  3  Pick.  (Maaa.)  R.  396;  Cobum  t. 
Ellenwood,  4  New  Hamp.  R.  99;  Atkinson  v.  Bemis,  11  NewHamp.  44  ; 
Abbot  V.  Mills,  3  Vermont  R.  380  ;  Woodbridge  o.  Proprietors  of  Addison, 
6  Vermont  R.  206  ;  Thorndike  v.  Barrett,  3  Greenl.  (Me.)  R.  380 ;  Same 
V.  Richards,  1  Shepley  (Me.)  R.  430  ;  Pike  v.  Dyke,  9  Greenl.  (Me.)  R. 
913 ;  Stiles  v.  Curtis,  4  Day  (Conn.)  R.  398. 

*  Smith  «.  Meacham,  I  Chip.  (Vt.)  R.  494. 
'  Davis  V.  Mason,  4  Pick.  (Mass.)  R.  166. 

«  Bown  V.  Beao,  1  Chip.  ( Vt.)  R.  177 ;  Bush  v.  Whitney,  1  Chip.  (Vi.) 
R.  369. 

•  Folgerv.  Mitchell,  3  Pick.  (Mass.)  R.  396. 
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The  power  of  the  propriety,  to  make  partition  of  the  com- 
mon lands  amcHigst  the  proprietors,  does  not  exclude  the  right 
of  the  proprietors,  as  tenants  in  common,  to  have  partition  by 
process  of  law  against  their  associates ;  but  the  proprietors  are 
under  no  obligation  to  suspend  their  proceedings  in  dividing 
their  lands,  to  enable  one  of  their  number  to  obtain  partition 
by  process  of  law ;  and,  notwithstanding  the  pendency  of  such 
a  suit,  their  volimtary  partition  will  be  valid  and  binding,  pro- 
vided the  suit  does  not  go  to  judgment/ 

§  5.  It  was  no  uncommon  thing  for  proprietors  to  set  apart 
by  vote  a  lot  or  tract  of  land  for  public  or  pious  uses,  as  for  a 
training-field,  a  public  square  or  common,  for  public  buildings, 
or  a  meeting-house.*  Where  land  is  thus  dedicated  for  a 
public  square  or  common,  and  individuals  purchase  lots  bor- 
dering thereon,  under  an  expectation,  excited  by  the  proprie- 
tors, that  it  shall  so  remain,  the  proprietors  cannot  resume  the 
land  thus  dedicated,  and  appropriate  it  to  another  use ; '  nor 
can  the  town  reclaim  land,  thus  set  apart  and  used  by  the 
public  for  a  number  of  years,  or  convey  a  right  to  the  exclu- 
sive possession  of  any  part  of  it^  The  public,  in  such  a  case, 
have  only  an  easement  in  the  land,  and  any  proprieior  of  the 
undivided  lands  in  the  town  may,  it  seems,  maintain  ejectment 
against  one  who  is  in  the  exclusive  possession  of  land  thus  set 
apart*  But  where  the  proprietors  of  a  town,  having  set  apart 
a  piece  of  land  as  a  common  for  public  uses,  made  a  divi- 
sion of  lands  consisting  of  one  acre  lots  about  the  common, 

*  Mitchell  9.  Starbuck  et  al.  10  Mass.  R.  20 ;  Oxnard  et  al.  v.  Kenoebeck 
FroprietOTB,  10  Maaa.  R.  179;  Chamberlain  v.  Baasey,  5  Greenl.  (Me.)  R. 
171 ;  Folger  v.  Mitchell,  3  Pick.  (Maaa.)  R.  396;  Williama  College  v.  Mallett 
SFairf.  (Me.)  R.  401. 

*  Wellington  v.  Petitionen,  16  Pick.  (Maaa.)  R.  96. 

*  Abbot  V.  Milla, 3  Vermont  R.  521 ;  Emeraon  v.  Wiley,  10  Pick.  (Maaa.) 
R.  310. 

*  Pomeroy  v.  Mills,  3  Vermont  R.  279 ;  State  v,  Traak,  6  Vermont  R^ 
355 ;  Stiles  9.  Cartia,  4  Day  (Conn.)  R.  326 ;  Mayo  v.  Marehie,  3  Manf. 
(Virg.)  R.  356. 

*  Pomeroy  v,  Milla,  3  Vermont  R.  279. 
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which  were  distributed  to  the  proprietors,  one  to  each  rig^t ; 
it  was  held,  that  a  purchaser  of  one  these  lots  had  no  right  to 
the  fee  of  the  common  in  front  of  it,  and  could  not  maintain 
trespass  against  one,  who  had  erected  a  building  thereon  near 
his  lot'  The  proprietors  of  a  township  appropriated  land  for 
a  meeting-house,  which  was  subsequently  built  thereon ;  the 
town  was  afterwards  incorporated,  and  assumed  the  charge  of 
all  parochial  matters,  and  the  land  around  the  meeting-house 
was  called  "  the  common,  &c."  and  was  always  open,  was 
intersected  by  roads,  and  used  for  the*  site  of  horse  sheds,  and 
for  all  the  ordinary  purposes  incident  to  a  place  of  worship, 
and  also  for  a  training  field,  and  the  first  parish  in  the  town, 
as  the  successor  of  the  "town  in  its  parochial  character,  and  in 
actual  possession,  maintained  trespass  against  a  mere  stranger 
for  ploughing  up  a  portion  of  the  land  thus  appropriated,  thou^ 
after  the  appropriation  the  proprietors  had  voted  to  sell  a  part 
of  it,  and  had  exercised  other  acts  of  ownership  over  other  por- 
tions of  it* 

$  6/ There  never  wasa  question  but  that  proprietors  were  au- 
thorized to  sell  portions  of  their  common  lands)  as  a  corporation, 
to  one  not  a  member  of  the  propriety,  ^ndafarHori  to  one  who 
was,  for  the  purpose  of  defraying  their  incidental  expenses, 
and  bringing  forward,  settling,  and  improving  their  other  lands.' 
In  some  of  the  proprieties  it  was  usual  whein  a  half  or  quarter- 
right-man,  as  he  was  called,  in  distinction  from  a  proprietor 
entitled  to  a  full  right,  had,  in  a  division  by  drafts,  drawn  a 
particular  lot,  to  a  part  of  which  only  he  was  entitled  according 
to  right,  to  give  him  a  right  of  preemption  to  the  remainder  of 
the  lot,  the  proceeds  of  the  sale  going  into  th^  common  stock.^ 
Neither  can  there  be  any  doubt  but  that  a  deed,  signed  and 
acknowledged  on  behalf  of  the  corporation,  by  the  clerk  or 
other  agent  duly  authorized  by  vote,  with  the  corporate  seal 


>  Ferre  v.  Doty,  S  Veimont  R.  378. 

'  First  Parish  ia  Shiewabary  v.  Smith,  U  Pick.  (Mass.)  R.  S97. 
'  4  Dane  Abr.  190. 

^  This  was  the  castom  amongst  the  Pioprieton  of  the  ProTidence  Parchase 
in  Khode  Island. 
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attached,  would  be  a  competent  and  very  proper  mode  of  con- 
veying, lands  on  the  part  of  the  propriety  in  case  of  a  sale ; 
and  in  modem  times,  this  mode  is  frequently,  if  not  usually, 
adopted.'  A  vote  of  proprietors,  authorizing  a  committee  to 
sell  the  common  lands,  empowers  them  also  to  make  deeds  in 
the  name  of  the  propriety ;  and  in  executing  such  deeds  one 
seal  is  sufficient,  though  the  committee  may  consist  of  several 
persons.'  But  where  proprietors  authorized  their  clerk,  as  clerk, 
to  make  a  deed  of  a  piece  of  their  land  to  an  individual  in  their 
name,  it  was  decided  that  the  grantee  took  no  title.*  In 
Maine,  however,  a  similar  deed,  executed  by  the  clerk,  under 
a  vote  directing  him  to  convey  '^  agreeably  to  the  usual  forms 
in  like  cases  practised,"  was  sustained,  on  the  ground,  that,  by 
a  general  order  of  the  proprietors,  the  foim  of  the  proprietary 
deeds  was  to  be  such  '^  as  the  standing  committee  should 
judge  necessary,"  for  the  purpose  of  granting  and  convey- 
ing the  lands  of  the  company,  "  to  be  approved  of  by  at  least 
two  of  the  committee,  and  expressed  on  the  same  in  writing 
under  their  hands ;"  and  that,  as  the  deed  in  question  was 
thus  approved,  and  conformed  '^to  the  usual  forms,  in  hke 
cases  practised,"  it. was  good;  proprietors  being  empowered 
to  prescribe  the  forms  of  their  conveyances.^  It  is  not 
necessary  that  deeds,  made  by  proprietors'  committees,  should 
contain  recitals  of  their  authority  and  proceedings  in  the 
sale ;  such  recitals  not  being  evidence  of  the  facts.* 

It  was  long  a  question,  whether  proprietors  could  sell  their 
common  lands,  merely  for  the  purpose  of  turning  them  into 
money.  It  being  found,  however,  that  the  practice  had  been 
general,  and  that  large  estates  were  held  under  such  sales,  the 


'  Cobarn  v.  Ellenwood,  4  New  Hamp.  R.  09 ;  Atkinson  v.  Bemis,  11  New 
HaoDp.  44. 

*  Decker  v,  Freemmn,  3  Greenl.  (Me.)  R.  338. 
'  Cobarn  «.  Etienwood,  4  New  Hamp.  R.  00. 

«  Thomdike  v.  Barrett,  3  Greenl.  (Me.)  R.  380. 

*  laman  v.  Jackson,  4  Greenl.  (Me.)  R.  837 ;  Powell  v.  Brown,  1  Tyler 
(Yt.)  R.  986. 
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courts  affirmed  this  practical  construction  of  the  statutes,  ena- 
bling proprietors ''  to  manage,  divide,  and  dispose  of  their  lands, 
in  such  way  and  manner  as  hath  been  or  shall  be  concluded 
and  agreed  on  by  the  major  part  of  the  interested;  "  and  de- 
cided in  favor  of  such  sales/ 

A  much  more  serious  doubt  once  entertained  was,  whether 
proprieties  could  by  mere  vote,  without  deed,  or  even  loca- 
tion, convey  their  lands  to  one  not  a  member  of  the  propriety ; 
and  it  was  remarked  by  an  American  writer  on  Land  Titles, 
in  the  beginning  of  this  century,  that  such  a  grant  "of  any 
part  of  them  by  the  voice  of  the  majority,  to  the  disinherison 
of  the  proprietor  of  such  part,  or  a  grant  by  the  vote  of  all  the 
proprietors,  to  convey  the  whole,  vnthoui  deeds  in  legal  fornix 
cannot,  from  any  precedent  yet  established,  be  justified."  * 

There  were,  however,  some  instances,  previous  to  that  time, 
where,  without  objection  and  solemn  argument,  the  Supreme 
Court  of  Massachusetts  allowed  such  votes  of  land  to  strangers 
to  have  the  same  effect  against  co-tenants,  as  deeds  of  bargain 
and  sale  from  one  individual  to  another  would  have  had.' 
When,  however,  the  question  came  directly  before  the  courts 
for  decision,  so  many  and  so  large  estates  were  found  to  de- 
pend upon  the  vaUdity  of  this  mode  of  conveyance,  and  so 
long  had  been  the  period  during  which  it  had  been  used, 
that  the  use  was  r^arded  as  a  practical  construction  of  that 
portion  of  the  statutes,  which  empowers  proprietors  to  manage 
and  "dispose  of  their  lands  in  such  a  way  andmannerdLS  shall 
be  agreed  by  the  major  part,  &c. ;"  and  such  conveyances 
were  held  good.^    It  will  be  found  that  the  earlier  cases  speak 


^  4  Dane  Abr.  12  ;  Rogers  v.  Goodwin,  3  Mass.  R.  475 ;  Common- 
wealth V.  Pejepscot  Proprietors,  7  Maae.  R.  300. 

«  Salli?an  on  Land  Titles,  183. 

>  Ibid.  133. 

*  Adams  v.  Frothingham,  3  Mass.  R.  300 ;  Codman  v,  Winslow,  10 
Mass.  R.  150,  151 ;  Inhab.  of  Springfield  v.  Miller,  13  Mass.  R.  416 ;  Ba- 
ker V.  Fales,  16  Mass.  R.  407  ;  Inhab.  of  Rehoboth  «.  Hunt,  18  Mass.  R. 
834;  Thorndike  v.  Barrett,  3  Greenl.  (Me.)  R.  380 ;  Thomdike  v.  Richards, 
1  Shepley  (Me.)  R  430 ;  Cobum  v,  EUenwood,  4  New  Hamp.  R.  00. 
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as  if  possession  must  accompany  such  a  grant,  and,  though 
they  affirm  the  ancient  doings  of  the  proprietors  of  this  sort, 
express  doubts,  whether  such  a  proprietary  conveyance  made 
at  the  present  day  would  be  supported.*  We  do  not  well  see, 
however,  with  what  consistency  a  different  construction  can 
be  given  to  the  same  words  in  a  statute,  according  as  the  trans- 
action to  which  they  are  applied  is  new  or  old ;  the  statute 
itself  intimating  no  such  difference.  As  proprietors  could  in 
this  way  convey  a  definite  portion  of  their  land,  so  they  could 
convey  an  undivided  interest  in  their  common  lands  in  the 
same  way.  In  early  times  this  was  very  common,  upon  pay- 
ment of  so  much  money  into  the  common  stock,  and  was 
sometimes  done  in  recompense  of  important  services.'  A  grant 
of  land  made  by  vote  of  proprietors  can  no  more  be  rescinded 
by  a  subsequent  vote,  even  at  an  adjournment  of  the  meeting, 
at  which  such  vote,  was  passed,  than  if  made  by  deed ;'  and 
the  exhibition  of  the  first  vote,  as  the  ground  of  his  title,  by 
no  means  precludes  the  grantee  from  objecting  to  the  subse- 
quent proceedings  of  the  proprietors  in  vacating  it.* 

^  7.  The  form  of  proprietary  votes  intended  to  operate  as 
grants,  and  the  ceremonies  attending  them  in  order  to  their 
completeness,  vary  in  the  different  proprieties ;  each,  as  we 
have  seen,  by  the  construction  put  upon  the  enabling  acts, 
being  entitled  to  adopt  its  own  mode  of  disposing  of  its  com- 
mon lands,*  In  some  it  was  by  mere  vote ;  in  others  by  a 
vote,  followed  up  by  a  location  and  survey  allowed  by  a  com- 
mittee, and  recorded  upon  such  allowance  by  the  clerk.*    In 


1  Same  authorities. 

'  Dr.  John  Clarke,  of  Newport,  R.  I.,  ia  said  to  have  been  Toted  in  a  pro- 
prietor of  the  Proridence  Parchaae  for  his  diBtingaiahed  aerrices  in  procariog 
the  charter  of  the  Colony  of  Rhode  Island  from  King  Charlea  II. 

'  Rehoboth  v.  Hunt,  1  Pick.  (Mass.)  R.  S24 ;  Shapleigh  v.  PHabary,  1 
Greenl.  (Me.)  R.  971 ;  Pike  v.  Dyke,  2  Greenl.  (Me.)  R.  913. 

*  Pike  V.  Dyke,  9  Greenl.  (Me.)  R.  913. 

*  Thorndike  v.  Barrett,  3  Greenl.  (Me.)  R.  385,  386,  per  Mellen,  C.  J. 
'  ^dams  V.  Frothingham,  3  Mass.  R.  360 ;  Williams  t .  Ingell,  91  Pick. 

(Masa.)  R.  988. 
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the  great  Kennebeck  Purchase  the  mode  of  conveyance  is  for 
the  proprietors  ''  to  vote,  grant,  and  assign"  the  land  specified 
in  the  vote  to  A.  B.,  &g.  ;  whereupon  the  clerk  gives  the  pur- 
chaser an  instrument  in  the  nature  of  a  certificate  of  the  vote, 
and  in  some  degree  resembUng  a  deed ;  being  under  the  seal 
of  the  corporation,  signed  by  the  clerk,  and  by  him  acknow- 
ledged before  a  justice  of  the  peace.  ^ 

The  most  liberal  construction  has  always  been  given  to 
ancient  proprietary  grants,  in  order  to  carry  into  efiect  the  in- 
tent of  the  parties ;  the  courts  taking  into  view  the  customs, 
usages,  and  probably  the  want  of  legal  learning,  amongst  the 
early  settlers.  Technical  rules  of  conveyancing  are  not  strictly 
applied  to  votes  and  grants  of  this  character;  and  estates  in 
fee-simple  have  passed  without  any  words  of  limitation  in  the 
vote,  because  it  was  apparent,  that  the  corporation  meant  to 
part  with  all  their  interest  in  the  granted  premises.'  A  vote, 
merely  authorizing  the  clerk  to  convey,  is  not,  however,  a 
conveyance  by  vote,  but  in  order  to  be  eflectual,  must  be  fol- 
lowed up  by  a  proper  deed.'  Where  proprietors  voted  that 
"  the  income  "  of  a  piece  of  their  land  should  be  devoted  to 
the  support  of  a  school  in  the  town  where  it  lay,  the  land  to  be 
leased  from  time  to  time  by  the  selectmen  of  the  town ;  this 
was  considered  to  be  a  grant,  so  that  the  proprietors  could  not 
rescind  it.^  A  vote  granting  merely,  '^  the  herbage  or  feeding 
of  land  "  does  not  pass  the  soil,  so  that  the  grantee  can  main- 
tain a  writ  of  entry  against  the  grantor,  or  those  claiming  under 
a  subsequent  grant  of  the  soil.*  Nor  does  a  vote  '^  that  an 
himdred  acres  of  the  poorest  land,  &c.,  be  left  common  for  the 
use  of  the  town  for  building  stones,"  convey  the  land  to  the 


^  Thorndike  o.  Barrett,  3  Greenl.  (Me.)  R.  385,  386. 

*  Baker  v.  Fales,  16  Mass.  R.  497  ;  lohab.  of  Worcester  v.  Greeo,  S  Pick. 
(Mass.)  R.  4d8,  439 ;  Stooghton  v.  Bates,  4  Mass.  R.  538. 

'  Thorndike  v.  Richards,  1  Shepley  (Me.)  R.  430  ;  Cobam  v.  Ellenwood, 
4  New  Hamp.  R.  99. 

*  Rehoboth  and  Seekonk  v.  Hant,  1  Pick.  (Mass.)  R.  324. 
•Ibid. 
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town,  but  merely  the  particular  use  named.'  And  where 
proprietors  voted  that  '^  at  the  request  of  A.  B.  is  granted  to 
the  right  of  C.  D.  half  an  acre  in  the  ten  acre  division,"  and 
it  appeared  from  the  proprietors'  book  of  locations  that  no  loca- 
tion had  been  made  to  A.  B.  and  he  was  aided  by  no  occupan- 
cy or  possession,  the  court  considered  that  he  could  take  no 
b^iefit  from  this  vote,  without  proof  that  he  derived  some  title 
from  C.  D.' 

§  8.  Proprietors  have  usually,  by  express  enactment,  power 
to  raise  money  by  tax,  to  be  assessed  on  their  several  rights, 
in  due  proportion,  for  the  purpose  of  bringing  forward  and 
settling  their  lands,  and  to  defray  the  incidental  expenses  of 
the  propriety;  and  when  such  assessments  were  not  paid  after 
certain  periods,  and  certain  notices  had  been  given,  and  adver^ 
tisements  published,  directed  by  the  act,  a  committee,  or  the 
collector  of  the  tax,  were  empowered,  from  time  to  time,  to  sell 
at  public  auction  so  much  of  the  delinquent  proprietor's  right 
or  share  in  the  common  lands,  as  would  be  sufficient  to  pay 
the  tax,  &c.'    In  Maine,  it  has  been  decided  that  the  Massa- 
chusetts Provincial  act  of  Geo.  2,  c.  2,  which  authorized  the 
sale  of  a  delinquent  proprietor's  lands,  after  thirty  days'  notice, 
was  not  repealed  by  the  act  of  26  Geo.  2,  c.  2,  which  required 
a  delay  of  six  and  twelve  months,  and  a  subsequent  notice  of 
forty  days :  the  former  statute  applying  to  grants  made  by  the 
General  Court,  and  being  confined  to  sums  raised  on  lands 
granted  on  conditions  not  fulfilled,  and  the  latter  relating  to 
aU  lands  <<  lying  within  no  township  or  precinct,  which  are 
owned  by  a  considerable  number  of  proprietors,"  without 
regard  to  the  source  from  which  the  title  to  such  lands  was 
derived.*    The  forty  days'  notice  required  by  the  latter  of 
these  statutes,  and  the  sixty  days'  similar  notice  required  by 
Provincial  act  2  Geo.  3,  to  be  given  before  the  sale  of  such 


'  Woroester  v.  Green,  2  Pick.  (Mass.)  R.  488,  499. 

•  WilUaou  V.  logell,  31  Piek.  (Maas.)  R.  888. 

*  Duo  Abr.  71,  78 ;  Bott  v.  Perley,  11  Maas.  R.  175;  Famr  v.  Peiley, 
7  Greeol.  (Me.)  R.  404 ;  Wontworth  v.  Allen,  1  Tyler  (Vt.)  R.  386. 

«  Fairar  v.  Perley,  7  Greenl.  (Me.)  R.  404. 


180  PRIVATE   CORPORATIONS.  [CH.  VI. 

proprietors'  lands,  are  to  be  computed  after  the  expiration  of 
the  respective  periods  of  three,  six,  and  twelve  months,  men- 
tioned in  these  statutes.*  The  forty  days'  notice  required  by 
the  statute  26  Geo.  2,  must  be  given  before  the  collector  can 
sell  for  the  non-payment  of  taxes;  and  his  deed  executed 
before  the  forty  days  had  elapsed  was  held  to  pass  no  title.' 
Where,  as  is,  we  believe,  universally  the  case,  it  is  necessary 
that  the  warrant  calling  the  meeting  should  state  the  purposes 
for  which  it  is  convened,  a  vote  to  raise  a  certain  sum,  under 
an  article  in  the  warrant,  to  raise  money  for  certain  purposes, 
does  not  exhaust  the  efficacy  of  the  article,  but  further  sums 
may  be  lawfully  raised  at  adjournments  of  the  same  meetings 
until  the  objects  of  the  proprietors  are  effected.* 

A  vote  of  proprietors,  "  that  the  collector  be  empowered  to 
give  deeds  of  lands  sold  for  taxes,"  can,  of  course,  empower 
him  no  farther  than  to  sell  the  land  of  delinquent  proprietors 
in  the  mode  provided  by  law,*  A  collector's  deed,  in  case  of 
sale  for  taxes,  however  it  may  be  worded,  is  not  even  prima 
facie  evidence  of  a  legal  sale ;  but  the  delinquency  of  the  pro- 
prietor, and  that  the  collector  has  pursued  the  authority  to  sell, 
given  in  the  statutes,  must  be  independently  proved.*  The  col- 
lector need  not,  in  his  advertisement  of  sale,  annex  to  the 
name  of  each  delinquent  proprietor  the  sum  assessed  on  his 
right  or  share,  but  may  mention  the  amount  of  the  tax  on  each 
right  generally,  and  insert  a  Ust  of  the  delinquents.'  These 
acts  enabling  proprietors  to  tax,  and  sell  on  non-payment,  ap- 
ply solely  to  common  and  undivided  lands,  and  never  were 
construed  to  authorize  a  sale  of  lots,  severed  and  appropriated 
by  the  votes  and  proceedings  of  the  corporation  to  individual 
proprietors,  and  much  less  to  lots  thus  severed,  sold  by  such 
proprietors  to  third  persons.^ 

^  Innman  o.  Jackson,  4  Greenl.  (Me.)  R.  937. 
■  Farrar  v,  Eastman,  1  Fairf.  (Me.)  R.  191. 
'  Farrar  v.  Perley,  7  Greenl.  (Me.)  R.  404. 

*  Farrar  v.  Eastman,  5  Greenl.  (Me.)  R.  845. 

*  Powell  r.  Brown,  1  Tyler  (Vt.)  R.  S86. 

*  Wentworth  v.  Allen,  1  Tyler  (Vt.)  R.  SS6. 
'  Bott  V.  Perley,  11  Mass.  R.  169. 
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§  9.  As  might  be  inferred  from  what  has  preceded  in  this 
chapter,  proprietors  of  common  and  midivided  lands,  when 
duly  organized,  became  a  corporation,  and  held  their  lands  as 
a  propriety ;  so  that,  in  the  assertion  of  their  proprietary  rights, 
the  proceedings  must  be  conducted  in  that  corporate  name 
by  which  they  are  known  and  called  in  their  own  records.* 
The  members  of  the  propriety  are,  however,  as  between  them- 
selves, tenants  in  common,  and,  as  we  have  seen,  entitled  to 
partition  by  legal  process.'  Each  proprietor  may  sell  and 
convey  the  whole,-  or  any  portion  of  his  interest  or  right  in  the 
common  and  undivided  lands ;  and  his  grantees  become  both 
tenants  in  common  with  the  other  proprietors,  and  members 
of  the  corporation.  On  the  death  of  a  proprietor,  his  heirs  or 
devisees  acquire  the  same  rights.* 


>  Chamberlain  v.  Bassey,  5  Greenl.  (Me.)  R.  170. 
'  Ibid. ;  Mitchell  v.  Starbuck,  10  Mass.  R.  90. 

>  3  Dane  Abr.  698. 
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CHAPTER  VII. 

OP  THE  COMMON  SEAL,  AND  OF  THE  DEEDS  OF  A  CORPORATION. 

§  1.  The  practice  of  using  seals  for  the  purpose  of  giving 
authenticity  to  written  instriuncnts,  is  of  the  highest  antiquity. 
It  was  known  among  the  Jews,*  prevailed  among  the  Romans,' 
and  has  heen  diffused  through  those  nations  which  have  adopt- 
ed the  Civil  Code,  as  the  rule  of  their  conduct.'  In  England, 
seals  were  introduced  into  common  use  by  the  Normans  at  the 
Conquest  ;^  although  they  appear  to  have  been  known  to  the 
Saxons  in  the  time  of  Edgar ;  and  to  have  been  used  by  Ed- 
ward the  Confessor  after  his  residence  in  Normandy.'  In 
those  early  and  illiterate  times,  the  Norman  practice  of  sealing, 
any  more  than  the  ordinary  Saxon  practice  of  signing  with,  or 
appending  to,  the  instrument  impressed  on  gold  or  lead  the 
sign  of  the  cross,  does  not  appear  to  have  arisen  from  any 
notion  of  the  peculiar  solemnity  of  the  seal,  but  from  an  inca* 
pacity  on  the  part  of  him,  who  would  concur  with  the  tenor  of 
an  instrument,  to  subscribe  his  name  to  it.  Caedwalla,  a 
Saxon  king,  honestly  avows  this  reason  at  the  end  of  one  of 
his  charters;  ^^ propria  manu,  pro  ignoraniia  Uierammy  sig- 
nam  sancteB  cruets  expressi^  et  subscripsi ;  " '  and  it  is  evident 


1  Grenesis,  ch.  xxxviii.  18  ;  Esther,  cb.  viii.  8;  Jeremiah,  ch.  xxzii.  10; 
Heineccias,  497  ;  4  Kent  Comm.  445,  ia  Dotis. 

'  Inst.  3, 3,  10 ;  Heineccias,  497 ;  and  see  the  learned  opinion  of  Mr.  C. 
J.  Kent,  in  Warren  v.  Lynch,  5  Johns.  (N.  Y.)  R.  247. 

'  Heineccias,  497;  3  Black.  Comm.  305,  306. 

*  Mad.  Form.  Int.  27. 

*  Co.  Litt  7,  a;  Seld.  Off.  Chan.  3,  dubitante  ;  Mad.  Form.  Int.  27 ;  9 
Black.  Comm.  305. 

*  Black.  Comm.  305,  n.  d. 
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from  ancient  French  and  Norman  charters  still  extant,  which, 
without  being  signed,  bear  waxen  seals  with  the  name,  cog- 
nizance, or  devise  of  the  makers  impressed  upon  them.^    It  is 
probable  that  the  incidence  of  a  common  seal  to  every  corpora- 
tion resulted,  either  from  ignorance  of  the  art  of  writing  on  the 
part  of  its  officers  or  agents,  or  from  the  use  of  seals  estab- 
lished among  individuals,  and  originating  in  their  ignorance. 
Blackstone,  indeed,  attributes  this  incident  to  the  peculiar 
nature  of  a  corporation  aggregate.     "  For,"  says  he,  "a  cor- 
poration, being  an  invisible  body ,  cannot  manifest  its  intentions 
by  any  personal  act  or  oral  discourse ;  it  therefore  acts  and 
speaks  only  by  its  common  seal.    For,  though  the  particular 
members  may  express  their  private  consents  to  any  act,  by 
words  or  signing  their  names,  yet  this  does  not  bind  the  cor- 
poration ;  it  is  the  fixing  of  the  seal,  and  that  only,  which  unites 
the  several  assents  of  the  individuals  who  compose  the  commu-  j 
nity,  and  makes  one  joint  assent  of  the  whole."  *    It  was,  how- 
ever, never  true,  that  corporations  aggregate  could  express  a  cor- 
porate assent,  only  by  their  common  seals.    From  the  earliest 
times,  their  assent  to  by-laws,  and  in  the  election  of  their  offi- 
cers, was  expressed  by  vote.    In  the  same  way,  it- appears  to 
us,  they  might  have  chosen  special  agents,  for  the  purpose  of 
binding  them  by  particular  conlracts ;  and  these  being  capable 
"of  personal  act  and  oral  discourse,"  were,  in  the  nature  of 
things,  no  more  necessitated  to  use  the  corporate  seal  for  the 
purpose  of  binding  their  constituents,  within  the  scope  of  the 
authority  conferred  upon  them  by  vote,  than  the  agent  of  a 
natural  person  would  be  to  use  the  private  seal  of  his  employer, 
for  the  same  purpose.    This,  we  think,  is  rendered  more  clear, 
by  a  comparative  view  of  the  Civil  Law,  in  the  same  particu- 
lar.    The  Civil  Law,  in  the  shape  in  which  we  have  it,  was    j 
instituted  amongst  a  people  more  literate  than  that  which  gave  / 
origin  to  the  common  law.   From  the  nature  of  the  corporations  \ 
or  communities  existing  under  it,  the  same  incapability,  Hter-  ' 
ally  speaking,  of  personal  act  or  of  oral  discourse  was  attached 


'  3  Black.  Comm.  306.  '  1  Black.  Comm.  475. 
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to  themj  as  to  corporations  aggregate  at  the  common  law ;  yet 
we  find  that  not  only  did  they  appoint  officers,  capable  of 
contracting  without  seal,  but  themselves  contracted  directly  by 
vote,  without  the  intervention  of  any  officers  whatever.*  The 
truth,  is,  that,  though  in  its  decay  the  Roman  Empire  was  won 
back  to  ignorance  by  its  barbsurous  invaders,'  in  its  better 
days,  neither  individuals  nor  corporations  existing  within  it 
were,  in  general,  compelled  to  use  seals,  by  way  of  signature, 
from  an  ignorance  of  the  art  of  writing.  A  common  seal  was 
not,  therefore,  necessary  to  a  corporation  at  the  Civil  Law, 
to  enable  it  to  make  a  written  contract ;  and  accordingly,  Wood 
tells  us  of  such  a  corporation,  that  ''  it  may  have  a  conmion 
chest,  and  sometimes  a  conmion  seal.'" 

As  the  art  of  writing  became  more  common  in  England,  the 
practice  of  concurring  with  the  tenor  of  every  written  instru- 
ment by  seal,  on  account  of  its  inconvenience,  grew  into  dis- 
use with  individuals,  and  was  confined  to  those  writings  of  a 
peculiarly  high  and  solemn  kind,  which  were  employed  in 
the  transfer  of  lands,  and  acts  of  the  like  nature.  The  prac- 
tice, however,  still  continued  with  the  old  corporations  of  the 
common  law,  perhaps  from  the  natural  inflexibility  of  bodies 
of  men,  where  many  wills  must  concur  to  a  change,  and  be- 
cause, owing  to  the  comparative  paucity  of  their  contracts,  and 
the  number  of  their  agents,  the  inconvenience  of  this  mode  of 
contracting  would  be  less  sensibly  felt  by  them,  than  by  indi- 
viduals. It  is  probable  that  in  this  way  grew  up  the  old  rule, 
so  long  and  so  well  established  in  England,  that,  excepting  in 
the  administration  of  its  internal  affairs,  as  the  election  of  offi- 
cers and  the  like,  corporations  aggregate  could  signify  their 
assent  only  by  their  common  seal,  and  of  course  could  act  and 
contract  only  by  deed. 

§  2.    This  being  the  rule,  it  became  incident  to  every  cor- 


*  Ayliffe,  Civil  Law,  B.  2,  tit.  35,  p.  198. 
'  Black.  Comm.  305,  n.  d. 

'  Wood,  Civil  Law,  ch.  2,  p.  135;  and  see  Browne  Civil  Law,  b.  Ul, 
104. 
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poration  of  this  kind  to  h^ve  a  common  or  corporate  seal,^  as 
the  means  necessary  to  enable  it  to  appoint  any  special  agent, 
except  of  the  most  inferior  kind,  or  to  make  any  contract  what* 
ever.'  And  not  only  is  it  incident  to  every  corporation  to 
have  a  common  seal,  without  any  clause  in  the  charter  or  act 
of  incorporation  expressly  empowering  it  to  use  one,  but  it 
may  make  or  use  what  seal  it  will.'  Accordingly,  it  was  de- 
cided in  the  reign  of  Edward  III.  that  if  an  abbot  and  con- 
vent sealed  a  writing  with  the  seal  of  a  layman,  and  it  was 
said  in  the  deed,  "  in  testimony  whereof  our  common  seal  is 
affixed,"  it  was  sufficient ;  for  they  might  change  their  com- 
mon seal  when  they  would.  ^  It  should  be  observed,  however, 
that  to  bind  a  corporation  by  deed,  the  instrument  must  be 
sealed  with  a  seal  which  is  theirs,  either  originally,  or  by 
adoption ;  and  hence,  that  an  instrument  under  the  private 
seals  of  their  authorized  agents  does  not  bind  the  body  as  a 
deed,  although  they  maybe  liable  in  implied  assumpsit  for 
benefits  conferred  under  it*  Where  by  an  act  of  the  legisla- 
ture the  trustees  of  a  gospel  lot  were  declared  to  be  a  body 
corporate,  and  the  act  provided  that  ''the  said  trustees'' 
should  have  authority  to  sell  the  lot,  a  deed  executed  by  the 
trustees,  as  such,  and  not  in  the  name  of  the  corporation,  nor 
under  the  corporate  seal,  was  adjudged  to  be  a  valid  execution 
of  the  power,  and  to  vest  the  title  in  the  grantee.' 


*  Dane  R.  44,  48 ;  1  Black.  Comm.  475 ;  1  Kyd  on  Corporations,  268 ; 
S  Kent  Comm.  224. 

'  The  case  of  the  Dean  and  Chapter  of  Femes,  Davie  R.  121. 
'  The  case  of  Sutton's  Hospital,  10  Co.  30,  h. ;  and  see  Goddard's  Case,  3 
Co.  R.  5,  and  Mill  Dam  Foundry  v.  Hovey,  21  Pick.  (Mass.)  R.  417. 
« Ibid,  and  Perkins'  sects.  130,  134. 

*  Bank  of  Columbia  v.  Patterson's  Admr.  7  Cranch,  304  ;  Randall  v.  Van 
Vechten,  10  Johns.  (N.  Y.)  R.  65;  Tippets  t;.  Walker  et  al.  4  Mass.  R. 
507;  Lessee  of  Jerusha  Hatch  v.  John  T.  Barr,  1  Ohio  R.  390;  Sarings 
Baak  v.  Davis  et  al.  8  Conn.  R.  101 ;  Kinue  v.  Chicago,  9  Scammon  (111.) 
R.  187 ;  Bank  of  Metropolis  v,  Gattsohlieck,  14  Peters  R.  10 ;  Ellnall  v. 
Shaw,  16  Mass.  R.  42;  Stinchfield  v.  Little,  1  Greenl.  (Me.)  R.  231 ;  Deck- 
er o.  Freeman,  3  Greenl.  (Me.)  R.  338.    See  Chap.  IX. 

*  De  Zeog  and  Schermerhora  r.  Beekman,  S  Hill  (N.  T.)  R.  480. 
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A  deed  of  proprietary  lands,  reciting  the  votes  authorizing 
the  clerk  of  the  proprietors  to  execute  the  same,  approved  by 
a  written  indorsement  signed  by  three  of  a  standing  commit- 
tee, two  of  whom  were  empowered  to  approve  such  deeds  as 
they  judged  necessary,  was,  though  sealed  with  the  seal  of  the 
clerk,  held  to  transfer  the  title  of  the  proprietors  after  thirty 
years^  possession  of  the  land  by  the  grantee.  ^  At  common  law, 
the  corporate  seal  cannot  be  impressed  direcdy  upon  the  paper, 
but  must  be  upon  wax,  wafer,  or  some  other  tenacious  sub- 
stance, or  the  instrument  to  which  it  is  attached  will  not  ope- 
rate as  a  sealed  instrument' 

In  the  Southern  and  Western  parts  of  the  United  States, 
from  New  Jersey  inclusive,  a  flourish  vnih  a  pen,  at  the  end 
of  a  name,  or  a  circle  of  ink,  or  a  scroll,  has  been  allo\i^  to 
be  a  valid  substitute  for  a  seal ; '  and  in  the  States  of  Dela- 
ware, Virginia,  Illinois,  Missouri,  and  Tennessee,  this  substi- 
tute has,  we  beheve,  been  introduced  by  acts  of  their  legisla- 
tures. Though  we  know  no  decision  upon  the  subject,  yet  we 
see  no  reason,  unless,  indeed,  the  act  of  incorporation  expressly 
provides  what  the  common  seal  shall  be,  why  the  substitute 
ilUowed  for  the  private  seal  of  an  individual  should  not  also  be 
allowed  for  the  seal  of  a  corporation.'* 

$  3.  The  old  rule  of  the  common  law  undoubtedly  was,  that 
corporations  aggregate  could  contract,  or  appoint  special  agents 
for  that  purpose,  or  any  other,  except  for  service  of  the  most 
inferior  and  ordinary  nature,  only  by  deed.  In  England,  this 
rule  has,  in  modem  times,  been  greatly,  though  gradually,  re- 
laxed ;  and  in  our  own  country,  where  private  corporations  of 
this  kind,  for  every  laudable  object,  have  been  multiplied  be- 
yond any  former  example,  on  accoimt  of  the  inconvenience 


^  Thorndike  v.  Barrett,  3  Greenl.  (Me.)  R.  380. 

'  Bank  of  Rocheater  v.  Gray,  S  Hill  (N.  Y.)  R.  228,  239 ;  Fanners  and 
Manufactarere  Bank  v,  Haight,  3  Hill  (N.  Y.)  R.  404,  405. 

'  4  Kent  Comm.  445. 

<  See  Cowen  &  Hill's  notes  to  Phillips's  Evidence,  1277  to  1281 ;  Bank 
of  Rochester  v.  Gray,  2  Hill  (N.  Y.)  R.  228,  229. 
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and  injustice,  which  must,  in  practice,  result  from  its  techni- 
cal strictness,  the  rule  has,  as  a  general  proposition,  been  com- 
pletely done  away/    The  course  of  modem  decisions  seems  to  . 
place  corporations,  with  regard  to  their  mode  of  appointing  [ 
agents  and  making  contracts  in  general,  upon  the  same  footing  1 
with  natural  persona    They  may  appoint  all  their  agents,  or  \ 
make  all  their  contracts,  by  deed ;  but  are  no  more  compelled 
80  to  do  than  individuals.     Like  these,  they  are  subject  to  the 
rules  established  by  the  common  and  statute  law,  and  cannot  / 
therefore  take  or  grant  lands,  or  certain  interest  therein,  other- 1 
wise  than  by  deed.'    The  statute  of  frauds  does  not  require  ^ 
the  note  or  memorandum  in  writing  of  contracts  for  the  sale  of 
lands  to  be  sealed ;  and  accordingly  the  common  seal  to  such 
a  omtract,  when  made  by  a  corporation,  is  no  more  necessary 
to  a  recovery  upon  it  at  law,  or  a  specific  performance  of  it  in 
equity,  than  the  seal  of  an  individual  would  be,  if  the  contract 
had  been  made  by  him.'    That  this  is  the  American  doctrine 
there  can  be  no  doubt;  but  in  England,  it  seems,  that  a  Court 
of  Equity  will  not  compel  a  pubUc  corporation  to  execute  a  le- 
gal assurance  of  corporate  property,  in  pursuance  of  a  contract 
not  under  the  corporate  seal,  unless  valuable  consideration  for  / 
the  contract  be  expressly  proved,  or  evidence  be  given  of  acts! 
done  or  omitted  by  the  other  contracting  party  on  the  faith  of  ^ 


>  See  Chap.  YIII.  and  Chap.  IX. 

*  Com.  Dig.  FranchiBes,  F.  11 ;  Bac.  Abr.  Corporations,  E.  3 ;  1  Kyd  on 
Coiporationa,  263 ;  Harper  v.  Charlesworth,  4  Barn.  &  Creaw.  575,  per 
Bayley,  J. ;  Union  Bank  of  Maryland  v.  Ridgely,  1  Harris  &  Gill,  (Md.) 
419,  420  ;  Bank  of  U.  S.  v.  Dandridge,  12  Wheat.  R.  105,  per  Marshall, 
C.  J. ;  and  see  Wood  r.  Tate,  5  Bos.  &  Pull.  246 ;  The  King  v.  Inhab. 
of  Chipping  Norton,  5  East,  240 ;  Doe  v.  Woodman,  8  East,  228,  and 
supra. 

*  MazweU  v.  Dalwich  College,  1  Fonbl.  £q.  206,  n.  o.  (Phil.  ed.  305,  n. 
0.);  Marshall  o.  Corporation  of  Qaeensboroogh,  1  Simon  &  Staart*B  R. 
520 ;  Legrand  v,  Hampden  Sydney  CoUege,  4  Munf.  (Va.)  R.  324 ;  The 
Banks  v.  Poitianz,  3  Rand.  (Va.)  R.  143 ;  The  London  and  Birmingham 
Railway  Co.  v.  Winter,  1  Craig  &  Phil.  Ch.  R.  63 ;  Mayor  of  Stafford  r. 
Till,  4  Bingh.  R.  75 ;  Stoddert  v.  Vestry  of  Port  Tobacco  Parish,  2  Gill  & 
Johns.  (Md.)  R.  227. 
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the  promised  legal  assurance.^  It  is  almost  uimecessary  to  re- 
mark, that  the  specialty  of  a  corporation  merges  its  simple 
contract,  as  in  case  of  natural  persons.' 

^  4.  We  think  it  may  safely  be  laid  down  as  a  rule  with- 
out exception,  that  corporations  at  this  day  are  capable  of 
making  every  species  of  deed.  It  was  once  thought  that  a 
corporation  could  ilot  stand  seised  to  a  use ;  and  hence,  as  a 
deed  of  bargain  and  sale  merely  passes  the  use,  and  the  bar- 
gainor must  stand  seised  of  the  land  for  a  moment,  that  the 
statute  of  uses,  if  we  may  be  allowed  the  expression,  may 
have  time  to  execute  the  use ;  it  was  thought,  too,  that  a  cor- 
poration could  not  make  this  species  of  conveyance.  Lord 
Chief  Baron  Gomyn  indeed  says,  that  a  corporation  may  bar- 
gain and  sell,  for  they  may  give  a  use,  though  they  cannot 
stand  seised  to  one ; '  and  founds  himself  upon  a  case,  where 
it  appeared,  that  the  prioress  of  Hallywell  conveyed  certain 
lands,  by  the  words  dedi  ei  concessi  pro  certa  pecunim  sitmma, 
to  Lord  Chancellor  Audley  and  his  heirs.  It  was  objected, 
that  a  bargain  and  sale  by  a  corporation  was  not  good,  for  it 
could  not  be  seised  to  another's  use.  But  the  Court  rejected 
the  objection  as  dangerous ;  for  that  such  were  the  convey- 
ances of  the  greater  part  of  the  possessions  of  monasteries. 
And  it  was  said,  that  although  such  a  corporation  could  not 
take  an  estate  to  another's  use ;  yet  they  might  charge  their 
possessions  with  a  use  to  another.*  The  only  principle,  how- 
ever, upon  which  this  case  can  be  supported,  that  lands  may 
be  charged  with  an  use,  as  with  a  rent  or  common,  was  re- 
jected as  an  absurdity  in  Chudleigh's  case ; '  and  Mr.  Cruise, 
in  his  learned  and  valuable  Digest,  informs  us,  that  in  Eng- 


>  Wllmot  et  al.  o.  Corporatioo  of  Coventry,  1  Yoange  &  Cottyer  R.  516, 
where  see  a  eriticism  on  preceding  English  cases. 
«  Van  Vlieden  r.  WeUes  et  al.  6  Johns.  (N.  Y.)  R.  86. 
'  Com.  Dig.  Bargain  and  Sale,  B.  3. 

*  Holland  v.  Bonis,  3  Leon.  176. 

*  1  Co.  R.  197,  a. 
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land,  *'  it  is  now  generally  admitted,  that  a  corporation  cannot 
stand  seised  to  an  use,"  with  a  view  to  prove  that  it  was  in- 
capable of  making  a  deed  of  bargain  and  sale.^  In  this  coun- 
try, however,  the  better  opinion  is,  that  any  corporation  may 
stand  seised  to  an  use  or  trust,  as  it  is  called  in  modem  times, 
for  purposes  not  foreign  to  the  object  of  its  institution  ]  and 
this  is  surely  most  conformable  to  principle,  and  convenient  in 
practice.*  If  thi^  be  true,  there  can  be  no  doubt  of  the  power 
of  a  corporation  to  convey  by  deed  of  bargain  and  sale,  as  well 
as  an  individual.  In  those  States  in  which  livery  of  seisin  iSv 
unnecessary  to  the  complete  execution  of  a  deed  of  feoffinent, 
or  those  in  which  the  old  common  law  deed  of  grant  is  made 
competent  to  all  its  purposes,  we  apprehend,  that  the  question 
we  have  been  considering  is  one  of  very  Uttle  practical  impor- 
tance ;  for  tit  res  magis  valecU  quam  pereai,  no  rule  of  law  is 
better  settled,  than,  if  it  be  necessary  to  effectuate  the  inten- 
tion  of  the  parties,  that  one  species  of  deed  shall  be  construed 
as  another.'  ''  I  exceedingly  commend,"  says  Lord  Hobart, 
^'  the  judges  that  are  curious  and  almost  subtil,  asttUi,  to  in- 
vent reason  and  means  to  make  acts,  according  to  the  just  in- 
tent of  the  parties,  and  to  avoid  wrong  and  injury  which,  by 
rigid  rules,  might  be  wrought  out  of  the  act ; "  ^  and  Lord 
Hale  cites  and  approves  this  passage.*  It  has  never,  we  be- 
lieve, been  doubted  that  a  corporation  might  take  by  a  deed 
of  bargain  and  sale,  as  well  as  any  other  species  of  convey- 
ance. 

§  6.    I.  In  private  corporations  aggregate,  for  the  sake  of 


>  4  Cruise's  Dig.  tit.  33,  Deed,  c.  9,  ^  IS,  13,  14,  15,  16. 

'  2  Kent  Comm.  226.     See  Chap.  YIII. 

'  Crossing  and  Scudaoiore,  1  Mod.  175  ;  S.  C.  2  Lev.  9 ;  S.  C.  1  Vent. 
137;  Walker  and  Hall,  2  Lev.  213  ;  Coaltman  and  Senhoose,  Tlio.  Jones, 
105 ;  Harrison  v.  Anstin,  Carth.  38  ;  Roe  v.  Tranmer,  2  Wils.  R.  75 ;  Doe 
V.  Simpson,  2  Wils.  22 ;  Shepherd's  Touchstone,  87 ;  Wallis,  Ex.  v.  Wal- 
lis,  4  Msss.  R.  135  ;  Pray  v.  Pierce,  7  Mass.  R.  381. 

*  Hob.  277. 

*  Crossing  and  Scudamore,  1  Vent.  141. 
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convenience,  the  whole  management  of  their  affairs  is  usually 
vested  by  charter  in  certain  officers  and  boards ;  the  body  of 
the  members  having  no  voice  except  in  their  election.'  When 
this  is  the  case,  the  power  of  making  deeds,  like  every  other 
power,  rests  with  t/iem;  and  Courts  will  hot  interfere  upon  a 
petition  even  of  a  majority  of  the  members^  to  compel  that 
body,  contrary  to  their  own  judgment,  to  affix  the  commcxi 
seal  to  any  instrument'  Sometimes  the  charter  or  act  of  in* 
corporation  requires  a  certain  number  of  a  special  body,  or 
board  existing  within  the  corporation,  to  be  present  at  the  do^ 
ing  of  any  corporate  act,  or  at  the  making  of  particular  species 
of  contracts,  as  deeds ;  and  in  such  a  case,  the  number  must 
be  present  at  the  making  of  the  deed,  in  order  to  its  validity  as 
a  corporate  act*  But  though  by  charter  a  certain  number  of 
a  board  are  required  to  concur  in  entering  into  a  special  con- 
tract, or  making  a  deed,  it  does  not  follow  that  the  affixing  of 
the  seal,  which  is  merely  a  ministerial  act,  may  not  be  done 
by  a  less  number  than  were  at  first  competent  to  enter  into 
the  contract,  provided  it  were  done  by  the  direction  of  a  legal 
quorum/ 

>  Bank  of  IT.  S.  v.  Dandridge,  12  Wheat.  R.  113,  per  Marshall,  C.  J. ; 
UdIod  Turnpike  Corporation  v.  Jenkins,  1  Caines  (N.  Y.)  R.  381 ;  The 
Commonwealth  v.  The  Trustees  of  St.  Mary*s  Church,  6  Serg.  &  Rawle 
(Penn.)  R.  606.    See  Chap.  VIII. 

'  The  Commonwealth  v.  The  Trustees  of  St.  Mary's  Church,  6  Serg.  Sl 
Rawle  (Penn.)  R.  508 ;  and  see  Bank  of  U.  S.  v.  Dandridge,  IS  Wheat. 
R.  113,  per  Marshall,  C.  J.;  Union  Turnpike  Corporations.  Jenkins,  1 
Caines  (N.  T.)  R.  381 ;  McDonough  v.  Templeman,  1  Har.  St  J.  (Md.)  R. 
156 ;  Clarkv.  The  Woollen  Manuf.  Co.  of  Benton,  15  Wend.  (N.  Y.)  R. 
S56.  Leggett  et  al.  v.  New  Jersey  Banking  Co.  Sazton  (N.  J.)  Ch.  R. 
541. 

'The  President,  Managers,  and  Company  of  the  Berks  and  Dauphin 
Turnpike  Road  v.  Myeis,  6  Serg.  &  Rawle  (Penn.)  R.  13;  Case  of  St. 
Mary's  Church,  7  Serg.  &  Rawle  (Penn.)  R.  530,  per  Tilghman,  C.  J. ; 
Hill  V.  Manchester  Salford  Water  Works  Company,  5  Bam.  &  Adolph. 
866 ;  2  Not.  &  M.  573. 

^  The  President,  Managers  and  Company  of  the  Berks  and  Dauphin  Turn* 
pike  Road  V.  Myers,  6  Serg.  &  Rawle  (Penn.)  R.  12  ;  HOI  v.  Manchester 
and  Salford  Water  Works  Company,  5  Barn.  &  Adolph.  866  ;  S  Not.  & 
M.  573. 
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Sometimes  a  general  law  provides  as  to  the  mode  in  which 
a  deed  of  a  corporation,  conveying  its  real  estate,  shall  he  ex- 
ecuted, as  by  the  president,  reciting  the  vote  of  the  corpora- 
tion authorizing  him  to  convey;  and  in  such  case  a  deed  of  the 
real  estate  executed  by  all  the  shareholders,  in  their  private 
capacity,  or  a  deed  by  them  of  all  the  shares,  will  not  convey 
the  real  estate  of  the  corporation.^ 

8.  At  the  common  law,  the  master,  fellows,  and  scholars  of 
a  college,  the  master  or  warden,  brethren  and  sisters  of  an  hos- 
pital, an  abbot  or  prior  and  his  convent,  and  a  dean  and  chap- 
ter in  their  aggregate  capacity,  had  unlimited  control  over  the 
property  of  their  respective  houses,  and  might  therefore  have 
made  any  grant  whatever.'  In  case  of  an  alienation  by  dean 
and  chapter,  the  consent  of  the  bishop  in  his  character  of  ordi- 
nary was  necessary,  in  order  that  the  grant  or  lease  should  be 
good  beyond  the  life  of  the  dean  who  granted  or  demised.* 
The  case  of  an  abbot  or  prior  differed  from  that  of  a  dean,  and 
of  a  master  of  an  hospital  or  college ;  for  with  respect  to  the 
possessions  of  the  house,  the  whole  estate,  to  certain  purposes, 
was  supposed  to  be  vested  in  him ;  whereas,  in  the  cases  of 
the  master  of  an  hospital,  or  of  a  college  and  dean,  the  seisin 
of  the  joint  possessions  of  the  house  was  jointly  in  the  master 
and  his  brethren  and  sisters,  the  master  fellows  and  scholars, 
and  in  the  dean  and  chapter  respectively.*  There  was,  there- 
fore, a  difference  in  the  manner  in  which  conveyances  were 
made  of  the  possessions  of  these  several  houses;  a  grant  or 
lease  of  the  possessions  of  an  abbey  or  priory  was  regularly 
made  by  the  abbot  or  prior,  with  the  assent  of  the  convent, 
because,  the  convent  being  composed  of  persons  dead  in  law, 


'  Wheelock  v.  MoqUoq  et  al.  15  Vennont  R.  521,  539  ;  Roberts  v.  Bat- 
ten, 14  Vermoat  R.  195 ;  Hills  v.  Maochester  and  Salford  Water  Works 
Company,  5  Bam.  &  Adolph.  865  ;  3  Nev.  &  M.  573. 

'  Co.  Lit.  44,  a.  300»  301 ;  1  Bar.  R.  231 ;  Madoz  Ficma  Bargi,  c.  1,  ^  4 ; 
1  Kyd  on  Corporations,  108. 

'  1  Kyd  on  Corporations,  109, 110. 

*  Co.  Lit.  347,  a.  Lit.  ^  655,  656, 657;  1  Kyd  on  Corporations,  114. 
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could  not  with  propriety  be  said  to  make  a  lease  or  grant; 
though,  if  it  had  been  said  that  the  abbot  and  convent  made 
the  lease  or  grant,  that  would  not  have  been  a  material  objec- 
tion.' In  case  of  an  alienation,  grant  or  demise  by  the  head 
of  a  corporation  a^[regate  of  many  persons  capable,  without 
the  consent  of  the  proper  parties,  the  deed  was  void  against 
the  successor,  and  he  might  enter ;  whereas,  in  case  of  an 
alienation  in  fee,  tail,  or  for  term  of  life,  by  an  abbot  or  prior 
without  the  consent  of  the  convent,  inasmuch  as  the  fee  was 
vested  in  him  in  right  of  his  house,  and  not  in  the  house  jointly 
with  him,  the  alienation  operated  as  a  discontinuance,  and  the 
successor  was  put  to  his  writ  of  entry  sine  assensu  capiiulL' 
The  common  law  restraints  being  found  insufficient  to  prevent  a 
defalcation  of  the  revenues  of  these  corporations,  many  stat- 
utes have  been  passed  in  England  limiting  the  common  law 
right  of  alienation ;  but  as  they  are  wholly  inappUcable  to  this 
country,  it  will  be  unnecessary  for  us  to  notice  them.'  Indeed, 
we  have  referred  to  these  rules  concerning  the  old  corp<Nrations 
aggregate  of  the  common  law,  rather  to  illustrate  the  general 
principle,  that  in  an  alienation  of  lands,  or  making  of  a  deed, 
in  order  to  its  validity,  they  must  concur  who  have  an  in- 
terest in  the  subject  passed,  than  because  we  thought  them 
strictly  applicable  to  our  institutions.  In  private  incorporated 
companies  existing  in  this  country,  the  power  to  make  special 
contracts,  alienate  lands  belonging  to  the  corporation,  and  the 
consequent  power  to  make  deeds,  unless  by  charter  vested  in 
a  special  board  or  body,  as  is  most  common,  rests  of  course, 
like  every  other  power,  in  the  members,  as  a  body  at  large,  to 
be  exercised  by  them  through  their  agents.^ 

$  6.   The  corporate  seal  affixed  to  a  contract  or  conveyance 


'  1  Plowd.  199 ;  Dyer,  40,  pi.  1  to  97,  pL  45  ;  Godbolt,  211 ;  1  Kyd  on  Cor- 
porations, 114. 

•  Co.  Lit.  385,  b.  341,  b.  349,  a.  346,  a.  b. ;  F.  N.  B.  194,  k;  1  Kyd  on 
•CorporationB,  115, 116. 

'  1  Kyd  on  Corporationa,  from  116  to  168. 

« See  Chap.  IX. 
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does  not  render  the  instrument  a  corporate  act,  unless  it  is 
affixed  by  an  officer  or  agent  duly  authorized/  It  must  be 
affixed  by  the  officer  to  whose  custody  it  is  confided,  or  some 
person  specially  authorized ;  the  officer  or  special  agent  acting 
in  consequence  of  the  directory  vote  of  the  body,  or  managing 
board  of  the  corporation,  as  the  case  may  be.*  A  vote  of  pro- 
prietors, authorizing  a  committee  to  sell  lands,  empowers  them 
also  to  make  the  necessary  deeds  in  the  name  of  the  proprietors ; 
and  if  a  committee  of  several  be  appointed  who  all  sign,  yet 
oue  seal  is  enough.'  The  effect  of  affixing  the  corporate  seal 
to  a  contract  is  the  same  as  when  an  individual  affixes  his 
seal ;  it  makes  the  instrument  a  specialty.^  The  common  law 
rule  with  regard  to  natural  persons,  that  an  agent,  to  bind  his 
principal  by  deed,  must  be  empowered  by  deed  himself,  can- 
not in  the  nature  of  things  be  applied  to  corporations  aggregate. 
These  beings  of  mere  legal  existence,  and  their  boards  as  such, 
are,  literally  speaking,  incapable  o{ personal  act.  They  direct 
or  cM^en/by  vote;  but  their  most  immediate  mode  oicuition 
must  be  by  agents.  If  the  principal,  the  corporation,  or  its 
representative,  the  board,  can  assent  primarily  by  vote  alone, 
to  say,  that  it  could  constitute  an  agent  to  make  a  deed  only 
by  deed,  would  be  to  say  that  it  could  constitute  no  such  agent 
whatever ;  for  after  all,  who  could  seal  the  power  of  attorney, 
but  one  empowered  by  vote?*    When  the  common  seal  of  a 


^  JacksoD  V,  Campbell,  #  Wend.  (N.  Y.)  R.  572 ;  Damon  v.  Granby,  9 
Pick.  (Maas.)  R.  345,  353. 

'  Derby  Canal  Company  v.  Wilmot,  9  East,  360  ;  Bank  of  U.  S.  v.  Dan- 
dridge,  IS  Wheat.  R.  68,  per  Story,  J.;  The  President,  Managers,  and 
Company  of  the  Berks  and  Dauphin  Turnpike  Road  v.  Myers,  6  Serg.  & 
Bawie  (Penn.)  R.  12 ;  Clarke  v.  The  Imperial  Gas  Co.  4  Barn.  &  Adolph. 
315 ;  1  NeT.  &  M.  206. 

'  Deeker  v.  Freeman,  3  Greenl.  (Me.)  R.  338;  and  see  Burrill  v.  Nahant 
Bank,  2  Met.  (Mass.)  R.  167. 

*  Clark  9.  The  Woollen  Manuf.  Co.  of  Benton,  15  Wend.  (N.  Y.)  R.  256  ; 
Benoist  v.  Hackney  v.  Inhab.  of  Carondelet,  8  Mo.  R.  250. 

*  Hopkins  v.  Gallatin  Turnpike  Co.  4  Humph.  (Tenn.)  R.  403  ;  Beckwith 
V.  The  Windsor  Manufactuiing  Company,  14  Conn.  R.  594. 
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corporation  appears  to  be  afiSxed  to  an  instrument,  and  the 
signatures  of  the  proper  officers  are  proved,  courts  are  to  pre- 
sume that  the  officers  did  not  exceed  their  authority,  and  the 
seal  itself  is  prima  facie  evidence  that  it  was  affixed  by  proper 
authority.'  The  contrary  must  be  shown  by  the  objecting 
party.* 

§  7.  The  technical  mode  of  executing  the  deed  of  a  corpora- 
tion is  to  conclude  the  instrument,  which  should  be  signed  by 
some  officer,  or  agent  in  the  name  of  the  corporation,  with,  ''  In 
testimony  whereof,  the  common  seal  of  said  corporation  is 
hereunto  affixed ;"  and  then  to  affix  the  seal*  Where,  however, 
two  trustees  of  a  parish,  who  were  a  corporation,  signed  their 
individual  names  to  a  lease  executed  by  them  in  their  corporate 
capacity,  and  sealed  with  the  common  seal  opposite  to  each 
name,  though  the  signatures  and  double  sealing  were  unneces- 
sary, it  was  held,  that  the  lease  was  not  vitiated  thereby.  **  And  a 
lease,  running  in  the  names  of  certain  persons,  as  the  master  and 
governors  of  an  hospital,  witnessing,  that  the  said  master  and 
governors  have  demised,  with  covenants  on  the  part  of  the  les- 
see to  them  and  their  successors^  concluding  with,  '^  In  witness 
whereof,  the  said  master  and  governors  have  hereimto  affixed 


'  Skin.  2;  1  Eyd  on  Corporations,  968;  The  President,  Managers,  and 
Company  of  the  Berks  and  Dauphin  Turnpike  Road  v.  Myers,  6  Serg.  & 
Rawle  (Penn.)  R.  IS;  The  Baptist  Church  v.  MulfoTd.S  Halst.  (N.  J.)  R. 
183,  per  Ewing,  C.  J. ;  Leggett  et  al.  o.  New  Jersey  Banking  Co.  Saxton's 
(N.  J.)  Ch.R.  541 ;  Adams  v.  His  Creditors,  14  Auisiana  R.  455;  Darwell 
V.  Dickens's  lessee,  4  Yerger  (Tenn.)  R.  7 ;  Burrill  v,  NahantBank,  3  Met. 
(Mass.)  R.  166 ;  Lovett  v.  Steam  Saw-Mill  Association,  6  Paige  (N.  T.) 
Chan.  R.  54 ;  Hopkins  v.  The  Gallatin  Turnpike  Co.  4  Humph.  (Tenn.)  R. 
403. 

*  Ibid,  and  case  of  St  Mary's  Church,  7  Serg.  &  Rawle  (Penn.)  R.  530, 
per  Tilgham,  C.  J. ;  Mayor  and  Commonalty  of  Colchester  o.  Lowten,  1 
Yes.  and  Bea.  R.  S26 ;  LoTCtt  v.  Steam  Saw-Mill  Association,  6  Paige 
(N.  Y.)  Chan.  R.  54 ;  FlinVv.  Clinton  Company  fle  Trustee,  18  New  Hamp. 
R.  434. 

*  Flint  V.  Clinton  Company  &  Trustee,  IS  New  Hamp.  R.  433. 

«  Jackson  v.  Walsh,  3  Johns.  (N.  Y.)  R.  225.  See,  too,  Clark  v.  The 
Maauf.  Co.  of  Benton,  15  Wend«  (N.  Y.)  R.  356. 
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Ifaeir  common  seal,"  &c.,  but,  not  signed  by  them,  or  either  oi 
them,  was  decided  to  be  the  lease  of  the  corporation,  and  not  <^ 
the  individuals  named  in  it  as  master  and  governors.^  Neither 
is  it  necessarff  to  the  validity  of  a  deed  by  a  corporation,  that  it 
ahouldsay,  '^Sealedwith  ourcommonseal,"  or  the  like,  if  the  fact 
otherwise  appears.'  A  mortgage  executed  and  acknowledged  by 
the  members  of  a  board  of  directors  who  were  present,  the  seal  oi 
the  corporation  being  duly  affixed,  was  held  to  be  well  executed 
and  acknowledged.'  The  officer  or  agent  of  a  corporation, 
who  executes  a  deed  in  the  name  of  the  corporation,  by  affixing 
thereto  the  impression  of  the  common  or  corporate  seal,  intrust- 
ed to  his  care,  is  '^  the  party  executing  the  deed,"  within  the 
meaning  of  the  statutes,  requiring  deeds  to  be  acknowledged  by 
such  party,^  or  in  case  of  an  assignment,  for  the  benefit  of 
creditors,  the  party  required  to  swear  that  he  has  assigned 
all  his  property,  except  what  is  exempted  from  process.'  It 
is  prudent  to  have  witnesses  to  the  sealing ;  for  the  common 
seal  is  not  evidence  of  its  own  authenticity,  but  must  be  proved, 
not  indeed  necessarily  by  one  who  saw  it  affixed  or  adopted, 
but  by  one  who,  from  the  motto,  device,  &c.,  knows  it  to  be 
the  seal  of  the  corporation,  as  whose  it  is  produced.*  The 
signature  of  the  agent  of  the  corporation,  executing  the  instru- 
ment in  its  behalf,  however,  being  proved,  the  seal,  though  mere 


■  Cooch  V.  Goodman,  2  Adolph.  &  Ellis  R.  (N.  S.)  680,  600. 

*  2Rol.  21  ],  45 ;  Goddard's  Case,  5  Co.  R.  5;  Comm.  Dig.  Fait,  a,  2 ; 
Mm  DamFoandry  v.  Hovey,  21  Pick.  (Mass.)  R.  417. 

*  Gordon  v.  Preston,  1  Watto  (Penn.)  R.  385. 

*  LoTott  V,  The  Steam  Saw-Mill  Association,  6  Paige  (N.  Y.)  Ch.  R.  60. 

*  Flint  V.  Clinton  Company  &  Trustee,  12  New  Hamp.  R.  436. 

*  Moises  V.  Thornton,  8  T.  R.  303,  304 ;  Peake  Law  of  Evidence,  48,  n ; 
Starkie  on  Evidence,  Part  2d,  300,  n.  1 ;  Jackson  v,  Pratt,  10  Johns.  (N.  T.) 
R.  381 ;  Foster  v.  Shaw,  7  Serg.  &  R.  (Penn.)  R.  156;  Leaznre  v.  Hille- 
gas  Ibid.  313 ;  Den  v.  Yreelandt,  2  Halst.  (N.  J.)  R.  352 ;  Darwell  o.  Dickens's 
lessee,  4  Yerger  (Tenn.)  R.  7.  See  Doe  ex  dem  Woodmasa  v.  Mason,  1 
Esp.  R.  53,  where  Lord  Kenyon  held,  as  an  exception  to  the  general  rule, 
that  the  common  seal  of  the  City  of  London  proved  itself.  See  Moises  v. 
Thornton,  8  T.  R.  304,  per  Lord  Kenyon. 
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paper  and  wafer  stamped  with  the  common  desk  seal  of  a 
merchant,  will  be  presumed  to  be  intended  as  the  seal  of  the 
corporation,  until  the  presumption  is  rebutted  by  competent 
evidence.^  A  seal  of  a  foreign  corporation,  as  that  of  the  City 
of  London,  cannot  be  admitted  to  be  such  seal  without  proctf 
that  it  is  the  official  seal  it  purports  to  be ;  nor  can  it  be  prov- 
ed by  comparison  with  a  similar  seal  already  given  in  evidence 
without  objection.*  Where  a  corporation  by  a  resolution  author- 
ized its  president  to  execute  a  deed  of  the  corporate  lands,  and 
he  executed  the  deed  in  the  name  of  the  corporation,  but  attest- 
ed it  in  this  form,  "  In  witness  whereof  I, ,  President,  have 

hereunto  set  my  hand  and  seal,  &c.,"  and  signed  his  own  name 
as  president  opposite  to  a  seal  upon  which  there  was  no  dia- 
tinct  impression,  the  deed  was  held  inoperative,  it  being  the  in^ 
dividual  deed  of  the  president,  who  had  personally  no  interest  in 
the  subject  of  the  instrument'  It  is  unnecessary,  that  deeds 
made  by  proprietors'  committees  should  contain  recitals  of 
their  authority  and  proceedings  in  the  sale ;  as  their  certificates 
of  such  proceedings  are  not  in  themselves  evidence  of  the  facts 
they  recite,  and  such  facts  may  always  be  proved  aliunde,  and 
in  proper  cases  will  be  presumed/ 

^  8.  The  deed  of  a  natural  person  takes  effect  only  by  and 
from  its  delivery.  This  ceremony,  however,  is  unnecessary 
to  the  complete  execution  of  the  deed  of  a  corporation,  since 
it  is  said  to  be  perfected  by  the  mere  affixing  of  the  common 
seal.  Lord  Hale,  in  a  note  to  Coke  Littleton,  remarks,  that 
"  if  a  dean  and  chapter  seal  a  deed,  it  is  their  deed  immediate- 
ly." *    This  rule  is  to  be  taken  with  the  important  qualifica- 


>  Mill  Dam  Foundry  v.  Hovey,  21  Pick.  (Mass.)  R.  428,  Putman,  J. ; 
Flint  V.  Clinton  Company  A  Trustee,  12  New  Hamp.  R.  433,  434. 
'  Chew  V.  Eeeket  al.  4  Rawle  (Penn.)  R.  163.  • 

*  Lessee  of  Jerusha  Hatch  v.  John  T.  Barr,  1  Ohio  R.  390.    See  Bank  of 
the  Metropolis  r.  Guttschlieck,  14  Peters  R.  10. 

^  Farrar  et  al.  v,  Eastman  et  al.  5  Greenl.  (Me.)  R.  345 ;  Inman  et  al.  v. 
Jackson,  4  Ibid.  237. 

*  Co.  Lit.  lib.  1,  $  6,  38  a,  n.  222,  Hargrave  &  Butler's  ed. ;  and  see  too. 
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tion,  that  by  the  affixing  of  the  seal,  the  complete  execution  of 
the  deed  was  intended ;  for  if,  adds  Lord  Hale  to  the  above 
remark,  "  they  (the  dean  and  chapter)  at  the  same  time  make 
letter  of  attorney  to  deliver  it,  this  is  not  their  deed  till  deUv- 
ery."  ^  In  the  Derby  Canal  Company  v.  Wilmot,'  it  appearing 
that  the  order  of  the  managing  committee  to  the  clerk,  to  affix 
the  seal,  was  accompanied  with  a  direction  to  retain  the  con- 
veyance in  his  hands  until  accounts  were  adjusted  with  the 
purchaser,  it  was  held  by  the  Court  of  King's  Bench,  that 
notwithstanding  the  affixing  of  the  common  seal,  the  deed 
was  incomplete ;  Lord  EUenborough,  as  the  organ  of  the 
Court,  observing,  "  that  in  order  to  give  it  (the  deed)  effect, 
the  affixing  of  the  seal  must  be  done  with  an  intent  to  pass 
the  estate;  otherwise  it  operates  no  more  than  a  feoffment 
would  do  without  Uvery  of  seisin." 


Case  of  the  Dean  and  Chapter  of  Femes,  Dav.  44 ;  9  Leon.  07 ;  1  Ventr. 
957;  1  Lot.  46;  1  Sid.  8;  Caith.  960;  3  Keb.  307;  1  Kyd  on  Corp. 
968;  Omira,  9  Leon.  98,  Gawdy,  L 

1  Co.  Lit.  lib.  1,  ^  6,  36  a,  n.  992,  Harg.  &  Batlei's  ed.;  and  eee  Willis 
t.  Jermin,  Cro.  E.  167;  W.  Jones,  170;  Palm.  604. 
9  East,  360. 
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CHAPTER    VIII. 

OF  THE  MODE  IN  WHICH  A  CORPORATION  MAT  CONTRACT,  AND 

WHAT  CONTRACTS  IT  MAT  MAKE. 

§1.  In  accordance  with  the  notion,  that  corporations  aggre- 
gate could  express  their  assent  only  by  their  common  seals, 
the  ancient  doctrine  of  the  common  law,  as  has  been  consider- 
ed, was,  that  they  could  bind  themselves  only  by  deeds,  or 
special  contracts.  However  well  established  this  may  have 
been,  as  a  rule  of  the  Courts,  its  extreme  inconvenience  must 
always  have  effectually  denied  it  currency,  as  a  rule  of  prac- 
tice. It  can  hardly  be  believed,  that  in  their  daily  commerce 
for  the  necessaries  and  elegancies  of  life,  for  the  decorations  of 
their  chapels  and  churches,  for  the  building  and  repairing  of 
their  houses,  and  the  tillage  and  improvement  of  their  lands, 
the  various  religious  communities,  anciently  so  numerous  and 
well  endowed  in  England,  contracted  only  by  deed.  Of  ne- 
cessity, their  superiors  and  authorized  agents  must  have 
bought  and  sold,  bargained  and  contracted  for  them,  without  the 
delaying  intervention  of  sealed  instruments.  Municipal  cor- 
porations, too,  whose  bargains  and  purchases  must  have  been 
numerous  in  the  most  ancient  times,  for  the  improvement  and 
defence  of  their'  towns,  for  articles  of  civic  pomp  and  display, 
can  hardly  be  supposed  to  have  contracted  for  them  in  all  their 
details  by  deed.  The  inconsistency  of  the  professed  principle 
or  reason  of  this  doctrince  with  fact,  is  apparent,  also,  at  a 
glance ;  for  it  was  always  the  practice  of  corporations  aggregate 
to  express  their  assent  in  the  elections  of  their  officers  by  vote ; 
and  it  appears  to  have  been  early  settled,  that  this  was  a  le- 
gal mode  of  appointing  servants  or  agents  of  inferior  and  ordi- 
nary service.* 

>  See  Chap.  IX. 
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Owing  to  this  inconsistency,  and  the  obvious  injustice  which 
might  sometimes  result  from  a  rigid  enforcement  of  the  old 
rule,  it  has  in  modem  times  been  somewhat  relaxed  even  in 
En^nd.  In  our  own  country,  where  private  corporations 
fOT  literary,  religious,  and  commercial  purposes,  have  been 
multipUed  beyond  any  former  example,  their  faciUty  in  acting 
and  contracting  is  involved  with  public  prosperity  itself;  and 
after  mature  consideration,  the  old  technical  rule  has  been 
condemned  as  impolitic,  and  essentially  discarded.^  Indeed^ 
it  seems  to  result  from  the  very  structure  of  these  artificial  be^ 
ings,  that  inasmuch  as  there  are  two  general  modes  in  which 
they  may  express  their  assent,  there  are  two  general  modes  in 
which  they  may  expressly  contract,  first  by  vote^  and,  secondly, 
by  their  duly  authorized  agents.'  We  propose,  accordingly,  in 
Ais  chapter,  after  treating  of  the  general  modes  in  which  jntI- 
vate  corporations  aggregate  may  contract,  with  whom,  and  in 
what  name,  to  ccmsider  what  kind  of  contracts,  and  whai 
contracts,  in  general,  they  may  make. 

§  2.  The  course  of  modem  decisions,  and  particularly  in 
our  own  coimtry,  seems  to  have  assimilated  in  some  degree 
the  mode,  in  whidi  corporations  may  contract  with  us,  with 
that  usual  in  bodies  of  this  kind,  existing  under  the  Roman 
Civil  Law.  Mr.  Ayliffe,  who  cites  the  Digest  and  Castrensis, 
tells  us,  that ''  a  corporatioii  may,  in  its  awn  person^  whenever 
it  pleases,  do  any  extrajudicial  act,  as  make  contracts,  and  the 
like,  and  shall  not  be  compelled  to  constitute  a  sjrndick  (as  in 
judicial  acts)  for  ibe  despatch  of  any  public  business  of  this 
kind ;  for  a  corporation  may  celebrate  ccmtracts,  by  its  owi| 
proper  decree^  without  constituting  a  S3rndick."  '  Again,  he 
says,  "  Corporations  are  bound  by  their  contracts  in  the  same 
maimer  as  individual  persons ;  for  though  the  members  of  a 
corporation  cannot  separately  and  individually  give  their  con- 
sent in  such  manner  as  to  oblige  themselves  as  a  collective 

*  8  KeDt  Conim.  933. 

*  See  Chap.  IX. 

'  Ayliffe  CiTil  Law,  tit  35,  b.  2,  p.  198 ;  Caatrenais,  ia  1.  1,  d.  3,  4. 
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11^7 }  y®^  being  lawfully  assembled,  it  represents  but  one 
person,  and  may  consequently  make  contracts,  and  by  their 
coUective  consent,  oblige  themselves  thereunto.  And  thus  a 
corporation  may  consent,  though  not  with  the  same  readiness 
and  faciUty  as  particular  persons/'  ^  Indeed,  it  would  be 
strange,  if,  when  it  was  settled,  that  a  corporation  might  by 
vote  or  decree  appoint  an  agent  whose  contracts  would  be  bind- 
ing upon  it,'  it  could  not  by  vote  or  decree  make  the  same  con- 
tracts itself.  Accordingly,  although  in  Taylor  v.  Dullidge 
Hospital,*  Lord  Chancellor  Parker  refused  to  compel  the  spe- 
cific performance  of  an  agreement  for  a  lease  signed  by  the 
master,  warden,  and  fellows  of  the  corporation,  on  the  ground, 
that  to  bind  that  (or  indeed  any  corporation,  a«  io  its  revenue) 
the  contract  must  be  under  its  common  seal;  yet  sixty-three 
years  afterwards  it  appears  to  have  been  decreed  in  the  case 
of  Maxwell  v.  DuUidge  Hospital,^  that  the  specific  perform- 
ance of  an  agreement  of  the  major  part  of  a  corporation  enter- 
ed in  the  corporation  books,  though  not  under  the  corporate 
seal,  should  be  enforced;  and  this  decision  has  been  cited 
and  relied  on  by  the  highest  authority  in  this  country.*  In 
the  Andover  and  Medford  Turnpike  Corporation  v.  Hay,'  it  is 
said  by  the  learned  Chief  Justice  Parsons,  speaking  as  the  or- 
gan of  the  Supreme  Court  of  Massachusetts,  that  ^'  we  cannot 
admit  that  a  corporation  can  make  a  parol  contract,  unless  by 
the  intervention  of  some  agent  or  attorney,  duly  authorized  to 
contract  on  their  part"  This  language,  we  apprehend,  is  to 
be  limited  in  its  application  to  the  facts  before  the  court.  That 
was  an  action  of  the  case  against  the  defendant,  as  the  pro- 
prietor of  four  shares  in  a  turnpike  road,  for  not  paying  sundry 


>  Aylifie  CirU  Law,  sup.  d.  19, 1,  97. 

'  See  Chap.  DC. 

»  1  P.  Wms.  655. 

«  1  Fonbl.  Eq.  996,  n.  o.  (Phil.  ed.  305,  n.  o.) 

*Bank  of  UDited  States  v.  Dandridge,  19  Wheat  R,  95,  per  Manhall, 
C.  J. ;  and  see  Union  Bank  of  Maryland  v.  Ridgeley,  1  Harris  &  Gill 
(Md.)  R.  495,  per  Bachanao,  C.  J. 

•  7  Mass.  R.  107. 
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Its  duly  made  by  the  directors  of  the  corporation  ; 
and  a  loose  declaration  by  him  in  an  open  meeting  of  the  cor- 
poration, "  that  if  one  thousand  dollars  were  not  enough  to 
make  the  turnpike,  he  would  spend  two  thousand  dollars,  and 
if  that  was  not  enough,  he  would  spend  half  his  estate,"  was 
held  insufficient  evidence  of  a  contract  on  the  part  of  the  de- 
fendant with  the  corporation,  to  pay  such  assessments  as 
should  be  made  by  the  directors  upon  his  shares.  It  needs 
hardly  be  added,  that  whether  we  consider  the  nature  of  the 
language  used  by  the  defendant  in  this  case,  or  the  fact,  that 
there  was  by  vote  no  acceptance  of,  or  in  conduct  no  reliance 
upon,  his  proposition  on  the  part  of  the  corporation,  this,  without 
the  principle  laid  down  by  the  learned  Chief  Justice,  could  not 
be  held  a  serious  contract.  We  apprehend,  that  a  corporation 
may  as  well  immediately  by  vote  express  its  assent  and  ccxi- 
tract,  as  mediately  through  an  agent  authorized  by  vote.^  It 
may  as  weU  express  by  vote  its  assent  to  a  proposition,  as  to 
the  appointment  of  an  agent,  or  the  acceptance  of  a  charter ; 
and  we  know  no  case  in  which  the  power  to  act  by  an  agent 
is  greater  than  the  power  to  act  in  person.  A  distinct  propo- 
flal  made  in  a  corporate  meeting,  and  accepted  by  corporate 
▼ote,  would  tmquestionably  constitute  a  contn0bt  binding  upon 
the  corporation ;  and  where  the  agreement  was  entered  upon 
the  corporation  books,  this  seems  to  have  been  held  even  in 
England.'  In  the  Essex  Turnpike  Corporation  v.  Collins,' 
Sedgwick,  Justice,  in  delivering  the  opinion  of  the  Court,  telk 
us,  that  "  a^regate  corporations  cannot  contract  without  voi^j 
because  there  is  no  other  way  in  which  they  can  express  their 
ass^it"  He  adds,  however,  that  such  corporations  may  con- 
tract by  authorized  agents. 

In  a  late  EngUsh  Chancery  case,  it  appeared  that  the  bill 
filed  charged  a  municipal  corporation  with  having  given  a 


'  See,  however,  contTa,  Ganrey  v.  Colcock,  1  Nott  &  McCoid  (S.  C.) 
R.  231. 

*  Maxwell  v.  DaUidge  Hospital,  1  Fonb.  £q.  296,  n.  o.  (Phil.  ed.  805, 
B.  o.)    See  Ma^l!  v.  Kaofimao,  4  Serg.  Si  Rawle(Peno.)  R.  317. 

'  8  Mass.  R.  298,  299. 
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license  to  the  complainaiit  to  fill  up  a  part  of  a  creek,  and  make 
a  wharf,  and  erect  buildings  thereon,  adjoining  a  piece  of  land 
he  held  under  lease  from  them,  in  consequence  of  which  li- 
cense, he  had  with  their  knowledge  taken  possession  and 
erected  the  wharf  and  buildings  at  his  expense,  and  prayed 
that  they  might  be  decreed  to  grant  him  a  lease.  The  coun- 
sel of  the  complainant,  on  the  hearing,  contended  that  the  cor- 
poration acting  by  a  majority  of  its  members,  and  at  a  regular 
meeting,  and  giving  a  license  to  the  complainant  to  do  an  act 
by  which  he  had  incurred  expense,  was  bound  thereby.  For 
the  corporation  it  was  insisted,  that  a  contract,  to  be  binding 
on  it,  must  be  under  the  common  seal,  and  that  no  such  con- 
tract was  shown.  The  case  stated  in  the  bill  not  being  proved, 
the  bill  was  dismissed.  The  vice-chancellor.  Sir  John  Leach, 
said,  however,  that  if  a  regular  corporate  resolution  passed 
for  granting  an  interest  in  a  part  of  the  corporate  property,  and 
upon  the  faith  of  that  resolution  expenditure  was  incurred,  he 
inclined  to  think  that  both  principle  and  authority  would  be 
found,  for  compelling  the  corporation  to  make  a  legal  grant  in 
pursuance  of  that  resolution.^  It  seems,  from  a  still  more  re- 
cent case,'  in  England,  that  a  court  of  Equity  there  will  not 
compel  a  corporation  to  execute  a  legal  assurance  of  corporate 
property,  in  pursuance  of  a  contract  not  under  seal,  unless 
valuable  consideration  for  the  contract  be  expressly  proved,  or 
evidence  be  given  of  acts  done  or  omitted  by  the  party  con- 
tracting with  the  corporati<m  on  faith  of  the  promised  legal 
assurance.  In  this  country  it  is  very  clear,  that  no  such 
equities  would  be  necessary  to  sustain  the  contract  made  by 
an  authorized  committee  or  agent,  though  not  under  the  cor- 
porate seal.* 


'  Marshall  v.  The  Corporation  of  Qaeensboroagh,  1  Simons  &  Staar. 
R.  520 ;  and  see  The  Lond.  and  Binniogh.  Railroad  Co.  «.  Winter,  1  Craig 
St  Phil.  Ch.  R.  63. 

*  Wilmot  et  al.  o.  Corporation  of  Coventry,  1  Yoong  &  Collyer  R.  618. 

*  Stanley  v.  Hotel  Corporation,  13  Maine  R.  61 ;  Stoddert  v.  Port  Tobaa- 
CO  Parish,  9  Gill  &  Johns.  (Md.)  R.  827. 
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$  3.  The  great  number  of  the  members,  of  which  corpora- 
tions aggregate  usually  consist,  renders  their  undoubted  right 
of  c<xitracting  by  vote,  in  general,  extremely  inconvenient ;  and 
accordingly  their  usual  mode  of  contracting  is  through  the  in- 
tervention of  agents,  duly  authorized  for  that  purpose.  These 
are  either  persons  specially  appointed  and  authorized  for  the 
occasion,  or,  as  is  more  common,  the  general  officers  and 
boards,  as  directors,  managers,  &c.,  existing  within  the  corpo- 
ration,—  elected,  it  is  true,  by  ttie  members^  but  usually  de- 
riving their  ordinary  powers  from  the  charter  or  act  of  incor- 
poration. This  instrument  frequently  prescribes,  too,  their 
mode  of  action;  and  we  need  hardly  add,  that,  where  this  is 
the  case,  its  injunctions  must  be  rigidly  pursued.  In  modem 
corporations  created  by  statute,  the  charter  ordinarily  contem- 
plates the  business  of  the  corporation  to  be  transacted  exclu- 
sively by  a  special  body  or  board  of  directors ;  *  and  the  acts 
of  such  body  or  board,  evidenced  by  a  legal  vote,  are  as  com- 
pletely binding  upon  the  corporation,  and  as  complete  authority 
to  their  agents,  as  the  most  solemn  acts  done  xmder  the  corpo- 
rate seal.  If  these  boards  are  appointed,  and  act,  in  the  mode 
prescribed  by  the  statute  creating  the  corporation,  to  suppose 
that  they  were  not  the  agents  of  the  corporation  for  any  pur- 
pose within  the  range  of  their  duties,  because  not  appointed 
under  the  corporate  seal,  or  that  their  contracts  were  invalid 
because  not  solemnized  by  it,  would  be,  in  the  language  of  the 
learned  Mr.  Justice  Story,  ^'  to  suppose,  that  the  common  law 
is  superior  to  the  legislative  authority;  and  that  the  legislature 
cannot  dispense  with  forms,  or  confer  authorities,  which  the 
common  law  attaches  to  general  corporations."  *    As  we  pro- 


'  Union  Tarnpike  Company  v.  Jenkins,  1  Caines  (N.  Y.)  R.  381. 

'  Fleckner  v,  U.  S.  Bank,  8  Wheat  R.  357,  358.  And  see  Andover,  &c., 
Turnpike  Corporation  v.  Hay,  7  Mass.  R.  103 ;  Hayden  v.  Middlesex  Turn- 
|)ike  Corporation,  10  Mass.  R.  307 ;  Essex  Tarnpike  Corporation  v.  Collins, 
8  Mass.  R.  302 ;  Dana  v.  St.  Andrew's  Church,  14  Johns.  (N.  T.)  R.  118  ; 
Union  Bank  v.  Ridgely,  1  Har.  &  Gill.  (Md.)  R.  324 ;  Kennedy  v.  Balti- 
more Ins.  Co.  3  Har.  &  Johns.  (Md.)  R.  367 ;  Garrison  v.  Combs,  7  J.  J. 
Marsh.  (Ken.)  R.  85 ;  Savings  Bank  v.  Davis,  8  Conn.  R.  191 ;  Legiand  o. 
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pose  to  treat  of  corporate  agents  in  the  succeeding  chapter, 
we  beg  leave  to  refer  to  that  chapter,  for  the  mode  in  which 
corporations  aggregate  of  a  private  nature  may  contract  by 
agents/ 

Indeed,  as  these  bodies  have,  either  by  the  particular  laws 
of  their  incorporation,  or  by  the  general  laws  of  the  land, 
power  to  regulate  and  order  their  affairs,  no  rule  applicable  to 
all  corporations  can  be  laid  down,  with  regard  to  their  mode  of 
contracting.  This  must  differ  with  their  rules  and  course  of 
doing  business ;  and  if  they  have  practically,  or  upon  system, 
neglected  or  dispensed  with  any  precautions,  which  at  com* 
mon  law  were  deemed  essential  to  their  security,  still,  if  there 
is  sufllcient  evidence  of  a  common  consent,  of  a  joint  and  cor<- 
porate  act,  they  must  be  considered  as  liable;  especially 
where  individuals,  who  have  trusted  to  the  good  faiUi  of  the 
corporation,  would  be  injured  and  deprived  of  their  remedy,  if 
any  other  construction  of  the  doings  of  the  corporation  waa 
adopted.*  Though  a  payment  be  made  irregularly  by  the 
president  of  a  corporation,  yet  when  it  is  justly  due,  and 
there  is  no  reason  for  withholding  it,  it  cannot  be  recovered 
back  on  the  ground,  that  the  president  had  verbal  directions 
only  from  the  directors  to  make  it' 

§  4.  The  members  of  a  corporation  aggregate  cannot  BepB^ 
rately  and  individually  give  their  consent  in  such  a  manner  as 
to  oblige  themselves  as  a  collective  body ;  for  in  such  case  it 
is  not  the  body  that  acts;  and  this  is  no  less  the  doctrine  of  the 
common,  than  of  the  Roman  Civil  Law.  '^  Being  lawfuUf 
assembkdy^*  says  AyUffe,  "  they  represent  but  one  person,  and 
may  consequently  make  contracts,  and,  by  their  collective 


Hampden  Sidney  College,  6  Munf.  (Va.)  R.  324 ;  Stanley  v.  Hotel  Corp»- 
ration,  13  Maine  R.  61 ;  Stoddert  v.  Port  Yobaooo  Pariah,  8  Gill  &  Johns. 
(Md.)  R.  d87 ;   Andrews  v.  Eatea  et  al.  S  Fair£  (Me.)  967. 

>  See  Chap.  IX. 

'  Hayden  et  al.  v.  Middlesex  Tompike  Corporation,  10  Mass.  R.  401,  per 
Bewail,  J. 

*  New  Orleans  Building  Co.  o.  Lawson,  11  Louisians  R.  34. 
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consent,  oblige  themselves  thereunto."  '  And  though  all  the 
members  of  a  corporation  covendnted  on  behalf  of  it  under 
their  private  seals,  binding  themselves  and  their  heirs,  that 
the  corporation  should  do  certain  acts,  it  was  decided  that  they 
were  personaUy  bound.' 

$  5.  By  the  common  law,  and  by  the  Civil  Code  too,  as  a 
corporation  aggregate  may  contract  with  persons  who  are  not 
members,  so  it  may  contract  with  persons  who  are  members  of 
it ;  and  the  contract  is  not  on  this  account  invalid ;  *  a  member 
of  a  corporation  contracting  with  it  being  regarded,  as  to  that 
contract,  a  stranger.^  Hence,  a  vote  of  the  corporation  affect- 
ing a  contract  between  it  and  a  member  cannot  bind  the  mem- 
ber without  hiis  assent  to  it*  And  though  the  m^nbers  of 
three  distinct  corporations  were  the  same,  yet  in  The  Proprie- 
tors of  the  Canal  Bridge  v.  Gordon,*  it  was  held  by  the  Su- 
preme Court  of  Massachusetts,  that  contracts  between  the  sev- 
eral corporations  were  valid  and  might  even  be  implied  from 


■  Aylifle  CiTil  Law,  Tit.  35,  B.  S,  p.  198 ;  1  Black.  Comm.  476 ;  Hay- 
den  et  al.  V.  Middleaex  Taropike  Corporation,  10  Mass.  R.  403,  per  Sewall, 
J. ;  The  Proprietors  of  the  Canal  Bridge  v.  Gordon,  1  Pick.  (Mass.)  R.  304 ; 
Hartford  Bank  v.  Hart,  3  Day  (Conn.)  R.  491 ;  Waterbary  e.  Clark,  4  lb. 
198 ;  Society  of  Practical  Knowledge  v.  Abbot,  2  BeaTan  Ch.  R.  569 ; 
Rnby  v,  Abywinian  Soc  15  Maine  R.  306. 

*  Tileeton  et  al.  o.  Newell  et  al.  13  Mass.  R.  406 ;  Harris  o.  The  Mnsk- 
bgnm  Manof.  Co.  4  Blackf.  (Ind.)  R.  967 ;  Robeits  v.  Button,  14  Vermont 
R.  195 ;  Wheelock  v.  Moulton  et  al.  15  Vermont  R.  531,  523. 

*  Aylliffe  Civil  Law,  Tit.  35,  B.  3,  p.  198 ;  Worcester  Turnpike  v,  Wil- 
lard,  5  Mass.  R.  85,  per  Parsons,  Ch.  J. ;  Gilmore  v.  Pope,  lb.  491 ;  The 
President,  Managers,  and  Company  of  the  Berks  and  Dauphin  Turnpike 
Road  V.  Myers,  6  Serg.  &  Rawle  (Peon.)  R.  13 ;  Gordon  «.  Preston,  1 
Watts  (Penn.)R.  385;  Centra]  Railroad  &  Banking  Co.  of  Georgia  et  al. 
V.  Claghom  et  al.  1  Speers  (S.  C.)  £q.  R.  545 ;  Ely  o.  Sprague  et  al.  1 
Clarke  (N.  Y.)  Ch.  R.  351. 

^  Hill  V.  Manohester  Water  Works  Company,  3  Not.  &  M.  83  ;  5  Barn. 
&  Adol.  866. 

'  American  Bank  et  al.  v.  Baker  et  al.  4  Met  (Mass.)  R.  176  ;  Loogley 
0.  Longley  Stage  Co.  33  Maine  R.  39. 

«  1  Pick.  (Mass.)  R.  397. 
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corporate  act&  The  banking  associations  of  New  York,  under 
the  general  bank  law  of  1838,  are  to  be  regarded  for  this  pur- 
pose as  bodies  corporate ;  and  hence  in  a  suit  at  law,  by  such 
an  association  against  one  of  its  members  for  debt,  the  fact  of 
membership  presents  no  objection  to  recovery.' 

§  6.  Corporations  may  be  known  by  several  names  as  well 
as  natural  persons ;'  and  accordingly  the  misnomer  of  a  corpo- 
ration in  a  grant,  obligation,  or  other  written  contract,  does  not 
prevent  a  recovery  thereon  either  by  or  against  the  corporation 
in  its  true   name,  provided  its  identity  with  that  intended 
by  the  parties  to  the  instrument  be  averred  in  pleading,  and 
apparent  in  proof.    Lord  Coke  notes  a  just  distinction  in  this 
particular  between  writs  and  grants;  "  for  if,"  says  he,  "  a 
writ  abates,  (me  might  of  common  right  have  a  new  writ ;  but 
he  cannot  of  conmum  right  have  a  new  bond  or  a  new  lease."' 
In  illustration  and  support  of  the  rule  above  laid  down,  a 
special  verdict  found  that  the  defendant's  testator  made,  sealed, 
and,  as  his  deed,  delivered,  a  writing  obligatory  to  the  plaintiffs, 
whose  true  style  was.  The  Mayor  and  Burgesses  of  the  borough 
of  the  lord  the  king  of  L3mne  Regis,  commonly  called  King's 
Lynne  in  the  county  of  Norfolk,  by  the  name  of  the  Mayor 
and  Burgesses  of  King's  Lyime  in  the  county  of  Norfolk ;  and 
judgment  was  giv^i  to  the  plaintiffs.^    The  learned  reporter 
of  the  above  case,  cited,  with  many  others,  the  case  of  the  Abbot 
of  York,  who  was  incorporated  by  the  name  of  "  The  Abbot  of 
the  monastery  of  the  blessed  Mary  of  York ; "  and  a  bond  was 
made  to  the  abbot  by  the  name,  "  The  Abbot  of  the  monas- 
tery of  the  blessed  Mary,  without  (he  toaUs  of  the  City  of 
York."  The  abbot  brought  his  action  of  debt  by  his  true  name, 
which  implies  an  averment  that  the  abbey  was  within  York  ] 


^  Willoaghby  o.  ComBtook,  3  Hill  (N.  Y.)  R.  391 ;  The  People  r.  The 
Awesson  of  Watertown,  1  Hill  (N.  Y.)  R.  616 ;  Ely  v.  Spngue  et  al.  1 
Clarke  (N.  Y.)  Ch.  R.  351. 

'  Minot  V.  Coitis  et  al.  7  Mass.  R.  444,  per  car.  Aote,  Chap.  HI.  ^  4. 

'  The  Case  of  the  Mayor  aad  Burgeaeee  of  Lynne  Regis.  10  Co.  R.  196. 

^  The  Case  of  the  Mayor  and  Burgesses  of  Lynne  Regis.  10  Co.  R.  193. 
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and  although  the  abbey  was  without  the  vmlls,  yet  because  it 
was  in  truth  within  the  city  of  York,  the  bond  and  writ  were 
adjudged  good  by  the  opinion  of  the  whole  Court.^  In  our  own 
country,  this  rule  has  been  repeatedly  recognized.  An  action  by 
''The  Medway  Cotton  Manufadory^^^  on  a  note  given  to  ''Rich- 
ardson, Metcalf,  and  Co. ;"  *  also  one  on  a  bond,  by  "  The  New 
York  African  Society  for  Mutual  ReUef,"  given  to  the  standing 
committee  of  "  The  New  York,  &c.,"  sohendum  to  the  corpo- 
ration, by  its  true  name,*  has  been  supported  on  demurrer,  there 
being  proper  averments  in  the  pleadings.  With  proper  aver- 
ments and  proof,  recoveries  have  been  had,  too,  on  bonds 
given  to  a  corporation,  with  an  erroneous  omission  of  the 
county  ^  or  addition  of  the  state  *  in  which  it  was  located,  in 
the  corporate  name.  In  the  President,  &c  v.  Myers,'  th^ 
declaration  set  forth  a  covenant  with  "  The  President,  Man- 
agers, and  Company  of  the  Berks  and  Dauphin  Turnpike  Road," 
and  the  instrument  produced  on  trial  contained  a  covenant  with 
"  The  Berks  and  Dauphin  Turnpike  Company."  Qibson,  J. 
in  delivering  the  opinion  of  the  Court,  said;  "  In  pleading,  the 
style  or  corporate  name  must  be  strictly  used ;  and  while  the 
law  was,  that  a  corporation  could  speak  only  by  its  seal,  the 
same  strictness  in  the  use  of  the  style  was  also  necessary  in 
contracting.    But  when  the  courts  began  to  allow  these  artifi- 


*  Ibu  where  see  cited,  also,  the  ease  of  the  Hoepital  of  Savoy ;  the  case 
of  Eaton  CoUege,  Dy.  R.  150  ;  Case  of  Dean  and  Chapter  of  CarlOe ;  Case 
of  Dean  and  Canons  of  Windsor ;  Case  of  Merton  College  in  Oxford. 

'  Medway  Cotton  Mannfaetory  «.  Adams  et  al.  10  Mass.  R.  360, 

*  African  Sodety  o.  Yarick,  13  Johns.  (N.  T.)  R.  38. 

«  Woolwich  «.  Fonest  et  al.  I  Penning.  (N.  J.)  R.  115 ;  The  InhaMtants 
of  the  Township  of  Bfiddletown,  in  the  County  of  Monmonth  v,  McCormick, 
9  Penning.  (N.  J.)  R.  600. 

*  The  Inhabitants  of  the  Township  of  Upper  Alloways  Creek  in  the  Coun- 
ty of  Salem  «.  String,  5  Halst.  (N.  J.)  R.  323. 

'  6  Serg.  U  Rawle  (Penn.)  R.  IS  ;  and  see  The  Culpepper  Agricultural 
and  Manufoctnring  Society  v.  Digges,  6  Rand.  (Va.)  R.  165 ;  The  Hager's 
Town  Turnpike  Road  Co.  v.  Cruger,  15  Harris  &  Johns.  (Md.)  R.  13S ; 
Pendleton  v.  Bank  of  Kentucky,  1  Munroe  (Ky.)  R.  175 ;  Society,  dtc.  o. 
Toung,  S  New  Hamp.  R.  310. 
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cial  beings,  moflt,  if  not  all,  the  attributes  of  natural  existenoe, 
and  to  permit  them  to  contract  pretty  much  in  the  ordinary 
maimer  of  natural  persons,  a  correspondent  relaxation  in  die 
use  of  the  exact  ccHporate  name,  for  the  purposes  designated, 
necessarily  followed.  I  take  the  law  of  the  present  day  to  be, 
that  a  departure  from  the  strict  style  of  the  corporation  will 
not  aToid  its  contracts,  if  it  substantially  appear  that  the  par- 
ticular corporation  was  intended,  and  that  a  latent  ambiguity 
may,  under  proper  averments,  be  explained  by  parol  evidence 
in  this,  as  in  other  cases,  to  show  the  intention."  With  defer- 
ence, however,  to  the  learned  justice  we  have  quoted,  we  ap- 
prdiend  that  the  rule  he  notes  as  a  relaxation  from  the  strictness 
prevailing,  when  corporations  a^regate  could  contract  c«ily 
by  seal,  was  the  true  doctrine  of  the  commcxi  law,  ev^i  in  those 
ancient  days.  For  Lord  Coke,  in  Sir  Moyle  Finch's  case,^  sa]rs, 
''  it  was  observed,  that  till  this  generation  of  late  times  it  was 
never  read  in  any  of  our  books,  that  anybody  politic  or  corpo- 
rate endeavored  or  attempted,  by  any  suit,  to  avoid  any  of  their 
leases,  grants,  conveyances,  or  other  of  their  own  deeds,  for 
the  misnomer  of  their  true  name  of  corporation ;  but  after  that 
a  window  was  opened  to  give  them  light  to  avoid  their  own 
grants  for  the  misnomer  of  themselves,  what  suits  and  troublea 
(to  avoid  grants,  dec,  as  well  made  to  them  as  by  them)  have 
followed  thereupon,  every  body  knows ;  but  it  was  said,  for 
every  curious  or  nice  misnosmer,  God  forbid  that  their  leases, 
or  grants,  &c.,  should  be  defeated;  for  there  will  be  found  a 
difference  between  writs  and  grants ;  and  in  all  cases,  this  is 
true,  quod  apices  juris  turn  sunt  jura" 

$  7.  Having,  in  the  preceding  chapter,'  considered  the  spe- 


'  5  Co.  R.  65 ;  The  case  of  the  Major  and  Borgeases  of  Lynne  Regie,  10 
Co.  R.  195, 136 ;  and  see  Commereia}  Bank  v,  French,  21  Pick.  (Mass.)  R. 
490 ;  Charitable  Association  in  Middle  Granville  v.  Baldwin,  1  Met.  (Mass.) 
R.  365  ;  City  of  Lowell  v.  Morse,  Ibid.  473 ;  Milford  and  Chillicothe  Tarn-- 
pike  Co.  V.  Brash,  10  Ohio  R.  476 ;  Bower  et  al.  v.  The  Bank  of  the  State^ 
5  Arkansas  R.  234. 

•  See  Chap.  VH. 
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cial  c<mtracts  of  corporations,  we  proceed  now  to  the  m» 
quiry,  whether  they  are  competent  to  make  contracts  of  any 
other  kind.  The  ancient  rule  of  the  c(»nmon  law  was,  uih 
doubtedly,  that  they  were  not ;  and  this,  with  the  probable 
reason  of  it,  we  have  before  endeavored  to  explain.^  It  is  cer- 
tain that  this  rule  has  been  relaxed  somewhat  in  England ; 
as,  in  the  case  of  Maxwell  v.  Dullidge  Hospital,'  before  cited, 
and  in  Parbury  and  another  v.  The  Governor  and  Company 
of  the  Bank  of  England,'  in  which  by  the  suggestion  of  Lord 
Mansfield,^  a  special  action  of  assumpsit  was  brought  against 
the  bank,  and  tried  before  him,  without  objection  to  the  form 
of  the  remedy.  In  Bronghton  v.  The  Manchester  Water  Works 
Co.*  Lord  Chief  Justice  Abbott  declined  entering  ''  into  the 
general  question,  whether  an  action  of  assumpsit  will,  in  any 
case,  lie  against  a  body  corporate ;"  as  though  this  might  be 
considered  as  open  to  discussion  even  .in  England  ]  and  in 
Harper  v.  Charlesworth,'  it  was  said  by  Mr.  Justice  Bayley, 
that "  a  corporation  can  only  grant  by  deed ;  yet  there  are 
many  things  which  a  corporation  has  power  to  do  otherwise 
than  by  deed.  It  may  appoint  a  bailiff  and  do  other  things  of  a 
like  nature."  Indeed,  the  later  authorities  recognize  the  pow- 
er even  of  a  municipal  corporation  to  make  simple  contracts 
about  trivial  matters,  frequently  occurring  and  essential  to  the 
business  of  the  corporatioiL^  The  general  rule  in  England 
seems,  however,  still  to  be,  that  a  corporation  aggregate  cannot 
expressly  bind  itself  except  by  deed,  unless  the  act  establishing 
it  authorizes  it  to  contract  in  another  mode,  or  obviously  con- 
templates that  it  shall  so  do,  as  make  promissory  notes,  in 


«Ibid. 

*  1  Fonbl.  Eq.  S96,  n.  o. 
'  DoQg.  R.  586,  n.  1. 

«  The  King  v.  The  Bank  of  England,  Doug.  R.  526. 

*  3  Barn.  A  Aid.  7. 

*  4  Barn.  &  Cresaw.  575. 

'  Denman  Ch.  J.  Hall  v.  The  Mayor,  &c.  of  Swansea,  5  Adolph.  &  Ellia 
(N.  S.)  546 ;  and  see  Mayor  of  Ludlow  v.  Charlton,  6  Mees.  &.  Wdab. 
815 ;  Arnold  v.  Mayor  of  Poole,  4  Mann.  &.  Giang.  860. 

18* 
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in  order  to  attain  the  object,  or  do  the  business,  for  which  it 
was  created.'  Where  '^  a  company,  like  the  Bank  of  England, 
or  the  East  India  Company,  are  incorporated  for  the  purposes 
of  trade,  it  seems,"  says  Mr.  Justice  Best,  "  to  result  from  the 
very  object  of  their  being  so  incorporated  that  they  should 
have  power  to  accept  bills,  or  issue  promissory  notes ;  since, 
without  such  power,  it  would  be  impossiUe  for  either  of  these 
companies  to  go  on." '  We  find,  indeed,  in  Edie  v.  The  East 
India  Company,'  and  from  The  Bank  of  England  v.  Moffat,* 
that  actions  on  simple  contracts  have  been  maintained  against 
these  institutions,  without  the  objection  we  are  considering. 
If  the  contract,  however,  be  executed,  the  general  rule  above 
stated  does  not  seem  to  be  applied  ;*  and  hence  assumpsit  for 
use  and  occupation  may  be  maintained  by  a  corporation  aggre- 
gate, against  a  tenant  who  has  occupied  under  them  and  paid 
rent* 

In  Beverly  v.  Lincohi,^  it  was  held,  that  a  corporation  aggre- 
gate might  be  sued  in  assumpsit  on  a  contract  by  parol,  ex- 
press or  implied,  for  goods  sold  and  delivered ;  and  in  Church 
V.  The  Imperial  Gas  Compay,*  that  it  made  no  difference  as 
to  the  right  of  a  corporation  to  sue  on  a  contract  made  by 
them  without  seal,  whether  the  contract  be  executed  or  execu- 


*  Slark  V.  Highgate  Aichway  Company,  5  Taant.  R.  799 ;  Bioughton  v. 
Ifaoehestar  Water  Works  Co.  3  Bam.  &  Aid.  1 ;  Marriiall  v.  The  Corporap* 
tion  of  QueeDsborongh,  1  Simon  ft  Staart,  R.  590 ;  London  andBbiningham 
RaOway  Co.  v.  Winter,  1  Craig,  ft  PhU.  63 ;  Mayor  of  StaflR>rd  o.  Till,  4 
Bingh.  R.  76  ;  Wilmot  et  al.  v.  Corporation  of  Coventry,  1  Yonnge  ft  Col- 
Iyer,  R.  518 ;  Lndlow  Corporation  v.  Charlton,  9  Car.  ft  Payne,  949 ;  East 
London  Water  Works  Co.  v.  Bailey,  4  Bingh.  R.  933 ;  Dnnston  v.  Imperial 
Gas  Light  Company,  3  Bam.  ft  Adolph.  195. 

'  Bronghton  v,  Manchester  Water  Works  Co.  snpra. 
■  9  Bnrr.  R.  1916 ;  S.  C.  1  Black.  R.  995. 
«  3  Bro.  Ch.  R.  969. 

*  Fishmongers  Co.  v.  Robertson,  6  Mann,  ft  Grang.  109. 

*  Ifayor  of  Stafford  v.  Till,  4  Ring.  R.  75 ;  12  B.  Moore  R.  960. 
^  6  Adolph.  ft  £llis,  890  ;  S.  C.  3  N.  ft  P.  36. 

*  Ibid.  846. 
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tory.  At  all  events,  a  suit  brought  by  a  corporation  upon  an 
executory  contract  is  held,  in  England,  to  amount  to  an  admis- 
sion by  record  by  them  that  such  contract  was  duly  entered 
into  by  them,  so  as  to  estop  them  firom  setting  up  in  a  cross 
action,  the  objection  that  it  was  not  sealed  with  their  common 
seal'  The  Ekiglish  Law  on  this  subject  is  evidently  in  a  state 
of  slow  transition.*  A  distinction,  however,  is  taken  in  this 
respect  between  a  municipal  corporation  and  the  coiporaticms 
of  late  established  by  charter  or  act  of  Parliament  for  the  pur- 
pose of  carrying  on  trading  speculations ;  and,  where  the  na^ 
ture  of  these  latter  has  been  such  as  to  render  the  drawing  of 
bills  or  the  making  of  any  other  particular  set  of  contracts  ne- 
cessary, for  the  purposes  of  the  corporation,  the  English  Courts 
have  held  that  they  would  imply  in  those  who  are,  according 
to  the  provisions  of  the  charter  or  act  of  ParUament,  carrying 
on  the  corporation  concerns  an  authority  to  do  itiose  acts  with- 
out which  the  corporation  could  not  subsist  At  the  same 
time,  they  hold  that  a  municipal  corporation  cannot  enter  into 
an  important  contract  to  pay  a  sum  of  money  out  of  the  corpo- 
rate funds,  even  to  make  improvements  in  the  borough,  ex- 
cept under  the  common  seal' 

The  old  rule  of  the  English  Law  was  at  first  adopted  in 
Pennsylvania;  and  in  Breckbill  v.  Turnpike  Company,^  it 
was  decided,  that  implied  assumpsit  could  not  be  maintained 
against  a  corporation,  on  the  ground  that  such  a  body  could 
contract  only  by  deed  imder  the  corporate  seal;  but  this  case 
was  afterwards  overruled,  in  The  Qiestnut  Hill  and  Spring 
House  Turnpike  Company  v.  Rutter.*  The  same  rule  once 
prevailed  in  Kentucky,*  but  has  now  given  way  to  the  current 


'  FishmoDgen  Co. «.  RobertMO,  5  Mann.  &  Gnmg.  199. 

'  See  De  GrtTe  v.  Monmoiith,  4  Car.  At  Payoe,  111. 

'  Mayor  of  Charlton  v.  Ludlow,  6  Mees.  &  Webb.  Ex.  R.  815,  S.  C. 
9  Car.  Si  Payne,  949 ;  and  see  Arnold  «•  Mayor  of  Poole,  4  Mann.  &  Oiang. 
860 ;  HaU  v.  Mayor^  &c.  of  Swanaea,  6  Adolph.  &  Ellia  (N.  S.)  686. 

«  3  Dallaa  (Penn.)  R.  496. 

*  4  Serg.  &  Rawle  (Penn.)  R.  6. 

*  Frankfort  Bank  «•  Aaderson,  3  Marali.  (Ky.)  R.  1 ;  MeBean  v. 
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of  modern  decisioDS.^  In  conunenting  upon  the  law,  ancient 
and  modem,  on  this  subject,  the  learned  Mr.  Justice  Story  in- 
forms us,  that  the  principle,  that  corporations  aggregate  could 
do  nothing  but  by  deed  under  their  common  seal,  ''must 
always  have  been  imderstood  with  many  qualifications,  and 
seems  inappUcable  to  acts  and  votes  passed  by  such  corpora- 
tions at  their  corporate  meetings.  It  was  probably  in  its  ori- 
gin applied  to  aggregate  corporations  at  the  common  law,  and 
limited  to  such  solemn  proceedings  as  were  usually  evidenced 
under  seal,  and  to  be  done  by  those  persons  who  had  the  cus- 
tody of  the  common  seal,  and  had  authority  to  bind  the  cor- 
poration thereby,  as  their  permanent  official  agents.  The 
rule,"  he  observes,  ''  has  been  broken  in  upon  in  a  vast  vari- 
ety of  cases  in  modem  times,  and  cannot  now  as  a  general 
proposition  be  supported."  *  In  general,  throughout  the  United 
States,  it  is  entirely  exploded;  and  it  is  here  well  settled, 
that  the  acts  of  a  corporation,  evidenced  by  vote  written  or 
unwritten,*  are  as  completely  binding  upon  it,  and  are  as  c<nn- 
plete  authority  to  its  agents  as  the  most  solemn  acts  done  un- 
der the  corporate  seal ;  that  it  may  as  well  be  bound  by  ex- 
press promises  through  its  authorized  agents,  as  by  deed ;  and 
that  promises  might  as  well  be  implied  from  its  acts  and  the 
acts  of  its  agents,  as  if  it  had  been  an  individual.^ 


Ex'rs.  4  Bibb.  (Ky.)  17 ;  1  Manh.  (Ey.)  R.  105  ;  Haghea  v.  Ba&k  of  Som- 
enett«  5  liti.  (Ky.)  R.  47. 

>  Waller  v.  Bank  of.Kentacky,  3  J.  J.  Marsb.  (Ky.)  R.  201 ;  Lee  v. 
FlemingBburg,  7  Dana  (Ky.)  R.  28;  Moir  et  al  o.  Canal  Ck>.  8  Dana  (Ky.) 
R.  161 ;  Commercial  Bank  of  New  Orleans  v.  Newport  Manofactniing 
Company,  1  B.  Monroe  (Ky.)  R.  14. 

*  Bank  of  U.  S.  v.  Dandiidge,  12  Wheat.  R.  68. 

•  Ibid. 

^  Bank  of  Columbia  v.  PatteiBon's  Adm'ra.  7  Cranch  R.  806,  906 ;  Me- 
chanics Bank  of  Alexandria  v.  Bank  of  Columbia,  5  Wheat.  R.  326 ;  Fleek- 
ner  v.  U.  S.  Bank,  8  Wheat.  R.  357 ;  Bank  of  U.  S.  v,  Dandridge,  12 
Wheat.  R.  68 ;  Dunn  v.  Reetor  of  St.  Andrew's  Chnich,  14  Johns.  (N.  Y.) 
R.  118 ;  American  Insurance  Company  v.  Oakley,  9  Paige  (N.  Y.)  Chan. 
R.  406 ;  OreraeexB  of  North  Whitehall  v.  OterseecB  of  South  Whitehall,  3 
Serg.  d»  Rawle  (Peon.)  R.  117 ;  Legiand  v.  Hampden  Sydney  CoUegei  5 
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$  8.  1.  It  having  once  been  established,  that  corporations 
might  contract  otherwise  than  by  their  corporate  seals,  —  that 
they  might  make  parol  promises,  either  by  vote,  or  through 
their  authorized  agents,  no  reason  could  be  found  in  technical 
principle  or  substantial  justice,  why  they  should  not  be  subject 
and  entitled  to  the  same  presumptions,  as  natural  persons.  In- 
deed, it  seems  early  to  haye  been  settled,  that  a  charter  may 
be  presumed  to  have  been  given  to  persons  who  have  long 
acted  as  a  corporation;  though  the  very  case  supposes  that  no 
other  proof,  than  the  long  continued  exercise  of  corporate  pow- 
ers, could  be  adduced,  of  a  charter,  or  of  a  vote  of  the  corpo- 
rators to  accept  it^  It  had  been  held  also,  that  the  acceptance 
of  a  particular  or  amended  charter  by  an  existing  corpora- 
tion, or  by  corporators  already  in  the  exercise  of  corporate 
powers,  may  be  inferred  from  the  acts  of  corporate  officers,  or 
facts  which  demonstrate  that  it  must  have  been  accepted; 
and  that  it  is  not  indispensable  to  show  a  written  instrument  or 


Monf.  Ya.  R.  394 ;  The  Banks  o.  Poitiaax,  3  Rand.  (Ya.)  R.  143  ;  Union 
Bank  of  Maryland  v.Ridgely,  1  Harria  &  Gill  (Md.)  R.413;  Hayden  et  a]. 
9.  Middlesex  Tarnpike  Corporation,  10  Mass.  R.  401 ;  White  v.  The  Weat- 
port  Cotton  Mannfaetaring  Company,  1  Pick.  (Mass.)  R.  216 ;  Balkely  et 
al.  V.  The  Derby  Fishing  Co.  S  Conn.  R.  856 ;  Witte  v.  same,  Ibid.  360 ; 
Waring  9,  The  Catawba  Company,  S  Bay.  (S.  C.)  R.  109 ;  Ganrey  v.  Col- 
oock,  1  Nott  &  McCord  (8.  C.)  R.  831 ;  The  Inhabitants  of  the  4th  School 
District  in  Romford  v.  Wood,  13  Mass.  R.  193 ;  Baptist  Church  v,  Molford, 
3  Halst  (N.  J.)  R.  189,  et  infra ;  and  see  Gray  v.  Portland  Bank,  3  Mass. 
R.  364 ;  Sanger  o.The  Inhabitants  of  the  Third  Parish  in  Roibary,  8  Mass. 
R.  965  ;  Titoomb  v.  Union  Marine  and  Fire  Insurance  Co.  8  Mass.  R.  896 ; 
Brown  v.  Penobscot  Bank,  lb.  445 ;  Dorr  o.  Union  Insnrance  Co.  lb.  494 ; 
Shotwell  V.  McEeown,  9  South.  (N.  J.)  R.  888 ;  Abbot  o.  Hermon,  7 
Gteenl.  (Me.)  R.  118 ;  Waller  v.  Bank  of  Kentucky,  3  J.  J.  Marah.  (Ey.) 
R.  901 ;  Lee  e.  Flemingsburg,  7  Dana  (Ey .)  R.  98 ;  Muir  et  al.  v.  Canal  Co. 
8  Ibid.  161 ;  Bonscombe  Tump.  Co.  «.  McCarson,  1  Dot.  &  Bat  (N.  C.) 
R.  SIO;  Bates  and  Hinesv.  Bank  of  Alabama,  9  Alabama  R.  459  ;  Eastman 
9.  Coos  Bank,  1  New  Hamp.  R.  96 ;  Maine  Stage  Company  v.  Longley,  14 
Maine  R.  444;  Bank  of  Metropolis  o.  Guttschliedc,  14  Peters  R.  19; 
Ponltney  v.  Wells,  1  Aiken  (Vt.)  R.  180. 
■  Bank  of  United  States  «.  Dandridge,  19  Wheat.  R.  71.    See  Chap. 
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vote  of  acceptoDce  on  the  corporation  books.^  From  the  same 
species  of  evidence,  the  enactment '  and  repeal  *  of  by-laws 
have  been  inferred.  Again,  in  the  case  of  Wood  t?.  Tate,* 
which  was  replevin  upon  a  distress,  made  by  the  bailiff  of  the 
borough  of  Morpeth,  for  rent,  it  appeared  in  evidence  that  the 
tenant  went  into  possession  under  a  lease  void  for  not  being  ex* 
ecuted  under  the  corporate  seal,  even  if  made  by  proper  offi- 
cers ;  yet  the  court  held,  that  though  the  lease  was  void,  the 
tenant  was  to  be  deemed  tenant  from  year  to  year  under  the 
corporation ;  and  his  payment  of  rent  from  time  to  time  to  its 
officers  was  sufficient  proof  of  tenancy  under  the  corporation, 
on  which  it  might  distrain  for  the  rent  in  arrear.  In  Doe  v. 
Woodman*  also,  where  certain  premises  had  been  demised  by 
the  plaintiff  to  the  corporation,  as  tenant  from  year  to  year,  at 
an  annual  rent,  though  it  does  not  appear  in  what  manner 
the  demise  had  been  accepted,  except  by  the  payment  of  rent 
by  the  baihff,  as  such,  it  seems  to  have  been  taken  for  granted 
that  this  was  proper  evidence  of  a  holding  by  the  corporation. 
In  this  country  it  has  been  settled  by  repeated  decisions,  that 
all  duties  imposed  on  corporations  aggregate  by  law,  and  all 
benefits  conferred  at  their  request,  raise  implied  promises,  for 
the  enforcement  of  which  an  action  may  well  lie.'    In  as- 


^  Ibid,  and  The  King  v,  Amery,  1  T.  R.  575 ;  S.  C.  2  T.  R.  515  ;  New- 
ling  o.  Franeis,  3  T.  R.  180 ;  See  liiddleeex  Hnsbandmen  «.  Davis,  3  Met 
(Maae.)  R.  133 ;  Wetampka  and  Coosa  Railroad  Company,  5  Alabama  R. 
657. 

*  Union  Bank  of  Maryhmd  v.  Ridgely,  1  Harria  &  GtU  (Md.)  R.  413. 
'  Attorney-General  v,  Middleton,  9  Yea.  Sr.  388. 

«  5  Bee.  &  Pol.  246;  and  see  1  Roll,  R.  82 ;  2  Lev.  174,  S.C;  1  Vent. 
298 ;  2  Lev.  252  ;  Dean  and  Chapter  of  Rocheater  v.  Pierce,  1  Campb.  N. 
P.  R.  466  ;  Mayor,  dec.  of  Staffoid  o.  Till,  4  Bingham  R.  75. 

*  8  East  R.  228.     . 

'  Salem  Bank  v.  Gloneeeter  Bank,  17  Maaa.  R.  1 ;  Glonoeater  Bank  o. 
Salem  Bank,  17  Mass.  R.  33;  Foater  et  al.  Ex'n.  v.  The  Eaaez  Bank,  17 
Maaa.  R.  479 ;  Smith  el  al.  v.  Firat  Congregational  Meetinghonae  in  Low- 
ell, 8  Pick.  (Milae.)  R.  178;  Bank  of  Kentucky  o.  Wiater  et  al.  2  Peteia 
R.  318;  Truateea  of  Limerick  Academy  o.  Davia,  11  Maaa.  R.  113  ;  Truat- 
teea  of  Farmington  Academy  v.  Allen,  14  Maaa.  R.  172  ;  Amherat  Academy 
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sumpsit  against  a  bank,  where  it  appeared  that  the  committee 
of  the  corporation  had  contracted  expressly  under  their  private 
seals,  although  it  was  held  that  an  action  might  have  been 
maintained  against  the  committee  personally,  yet,  inasmuch  as 
the  whole  benefit  of  the  contract  resulted  to  the  corporation, 
and  on  the  fiedth  of  the  transaction  it  had  fr<Hn  time  to  time 
proceeded  to  pay  money,  the  court  were  of  opinion,  that  from 
evidence  of  this,  the  jury  might  l^ally  infer  an  adoption  of 
the  contract,  and  a  vote  to  pay  the  whole  sum  due  under  it  by 
the  corporation,  and  an  acceptance  of  this  engagement  by  the 
plaintiff's  intestate.^  In  the  case,  too,  of  Dunn  v.  St.  Andrew's 
Ghuieh,'  where  it  was  in  proof  that  the  plaintiff  had  perform- 
ed services  as  clerk  of  the  church,  for  which  he  had  received 
payments  at  several  times,  the  records  of  the  corporation  con- 
taining entries  thereof;  but  no  resolution  was  recorded,  ap- 
pointing the  plaintiff  clerk  of  the  church,  nor  was  there  any 
other  proof  of  his  appointment ;  the  Court  held  a  vote  of  ap- 
pointment uiuiecessary  to  be  shown ;  as  there  was  sufficient 
proof  of  an  impUed  promise  of  the  corporation  to  make  com^ 
pensation.  Not  only  estoppels,  technically  so  called,  but  estop- 
pels in  pais f  operate  both  for  and  against  corporations.' 

It  should  be  observed,  however,  that  since  individual  mem- 
bers of  a  corporation  cannot,  unless  authorized,  bind  the  body 
by  express  promises,  neither  can  any  corporate  engagements  be 


V.  Cowles,  6  Pick.  Mass.  R.  427 ;  Kennedy  v.  Baltimore  Insurance  Co.  3 
Harris  &  Johns.  (Md.)  R.  367;  Stone  o.  Congregational  Society  of  Berk- 
shire, 14  Vermont  R.  86. 

>  Bank  of  Colnmbia  o.  Patterson's  adm'r.  7  Cranch,  806;  Randall «.  Van 
Veehtea  and  others,  19  Johns.  (N.  Y.)  R.  65,  per  Piatt,  Jos. ;  and  see  13 
Wheat.  R.  79. 

*  14  Johns.  (N.  Y.)  R.  118 ;  and  see  The  Inhabitants  of  Mendham  t. 
Lossy,  1  Penning.  (N.  J.)  R.  347;  The  Inhabitants  of  the  Township  of 
Saddle  Ri^er  t.  Colfax,  1  Halst.  (N.  J.)  R.  115 ;  The  Baptist  Chnrch  o. 
MnUbrd,  3  Halst.  (N.  J.)  R.  191, 199 ;  Powell  et  al.  v.  Trustees  of  New- 
bargh,  19  Johns.  (N.  Y.)  R.  984 ;  The  Chestnut  Hill  and  iSpring  Hoose 
Tompike  Company  v.  Ratter,  4  Serg.  &  Rawle  (Fena.)  R.  6. 

'  Selma  and  Tennessee  Railroad  Company  v.  Tifton»  5  Alabama  R.  668. 
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implied  from  their  misanctioned  conduct  or  declarations/  As 
corporations  can  be  expressly  bound  only  by  joint  and  corpo- 
rate acts,  so  it  is  only  from  such  acts,  done  either  by  the  corpo- 
ration as  a  body,  or  by  its  authorized  agents,  that  any  impli* 
cation  can  be  made,  binding  it  in  law.  Upon  a  claim  of  the 
amount  of  their  disbursements  for  work  done  upon  a  turnpike 
road,  the  plaintiffs  not  being  able  to  prove  any  request  by  an  au- 
thorized agent  of  the  corporation ;  but  only  that  their  men  were 
seen  at  work  upon  the  road  by  different  members  of  the  body, 
and  by  an  agent  who  was  authorized  to  contract  on  its  part, 
but  in  writing  only  ;  the  court  held  the  evidence  insufficient  to 
raise  a  promise  by  the  Turnpike  Company  to  pay  the  amount 
of  the  disbursements.' 

Though  a  contract  made  by  the  minority  of  a  purchasing 
committee  is  not  binding  on  a  corporation,  the  ratification  of 
their  contract  by  the  corporation  may  be  inferred  from  facts 
attending  the  transaction.'  And  generally,  if  persons  assum- 
ing to  act  as  agents  of  a  corporation,  but  without  legal  au- 
thority, make  a  contract  and  the  corporation  receive  the  bene- 
fit of  it,  and  use  the  property  acquired  under  it,  such  acts 
will  ratify  the  contract  and  render  the  corporation  liable 
thereon.^ 

But  in  Magill  r.  Kauffman,*  which  was  ejectment  for  land 
claimed  by  a  Presbyterian  congregation,  before  incorporation, 
imder  a  purchase  by  their  trustees,  and  after  incorporation, 
claimed  in  their  right  as  a  corporation,  the  Supreme  Court  of 
Pennsylvania  held,  that  evidence  of  the  acts  and  declarations 


>  The  Proprieton  of  the  Canal  Bridge  t.  Gerdon,  1  Pick.  (Bfaaa.)  R.  304 ; 
Robj  o.  Abyaainian  Soc.  16  Maine  R.  300 ;  The  Regenta  of  the  Univeiaity 
of  Maryland,  0  Oill  &  Johoa.  (Md.)  R.  306. 

'  Hayden  et  al.  v.  Middleaex  Tarnp.  Corp ;  10  Maaa  R.  397.  See  Bor- 
diok  o.  Champl.  Glaaa  Co.  8  Vermont  R.  10. 

'  Trott  et  al.  v.  Warren,  2  Fairf.  (Me.)  R.  S96. 

^  Epieoopal  Charitable  Soe.  «.  Epiaeopal  Chnroh  in  Needham,  1  Pick. 
(Maaa.)  R.  373 ;  Bank  of  Colombia  o.  Patterson,  7  Craneh,  999 ;  Randall  v. 
Van  Vechten,  19  Johna.  (N.  Y.)  R.  60. 

*  4  Serg.  k  Rawle  (Penn.)  R.  317. 
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q{  the  trustees  and  agents  of  the  corporation,  both  before  and 
after  die  incorporation,  while  transacting  the  corporate  busi- 
ness, and  also  evidence  of  what  passed  at  the  meetings  of  the 
congregeUion  when  assembled  on  businessj  were  admissible  to 
show  their  possession  of  the  land,  and  the  extent  of  their 
claim.    And  where  the  same  individuals,  being  members  of  a 
dam  or  causeway  corporation  which  had  no  right  of  toll,  and 
also  of  a  canal  bridge  corporation  which  had  a  right  of  toll, 
as  the  iNToprietors  of  the  causeway,  voted  that  the  free  use  of 
it  be  granted  to  the  proprietors  of  the  bridge,  provided  the 
proprietors  of  the  bridge  give  the  proprietors  of  the  causeway 
the  free  use  of  a  certain  portion  of  the  bridge,  and  keep  the 
same  in  repair,  and  provided  that  the  proprietors  of  the  cause* 
way  have  power  to  fill  up  that  part  of  the  bridge  so  as  to 
make  it  a  solid  dam,  whenever  they  should  deem  it  expedient; 
it  was  held,  that  proof  that  a  cross*bridge  was  built  from  the 
causeway  to  the  canal  bridge,  and  no  tolls  for  four  years  de- 
manded of  those  passing  over  the  causeway,  cross-bridge,  and 
canal  bridge,  or  vice  versa,  was  sufficient  proof  that  the  above 
proposition  was  accepted,  although  no  vote  of  acceptance  could 
be  found  in  the  books  of  the  Canal  Bridge  Corporation ;  and  as 
a  consequence,  it  was  held,  that  no  toll  could  be  demanded  by 
the  proprietors  of  the  canal  bridge  of  those  passing  over  it  by 
way  of  the  cross-bridge  or  dam.'    In  a  case  in  which  the  rec- 
tor and  wardens  of  a  church  corporation,  consisting  of  rector, 
wardens,  and  vestry  merely,  being  authorized  by  a  vote  of  the 
pew  proprietors  who  were  no  part  of  the  corporation,  borrow- 
ed money  of  a  charitable  society  for  the  use  pf  the  church, 
and  gave  a  note  in  their  official  capacity ;  and  it  was  proved, 
by  the  payment  of  interest  from  time  to  time,  and  the  settle- 
ments of  accoimts  between  the  rector  and  the  church,  that  the 
corporation  had  recognized  the  debt  as  due  by  itself;  it  was 
held,  that,  though,  the  corporation  might  not  be  liable  on  the 
note,  it  certainly  was  upon  the  money-counts.'    And  where 

■  The  Proprietors  of  the  Canal  Bridge  v.  Gordon,  1  Pick.  (Mass.)  R.  807. 
'  The  Episcopal  Charitable  Sodetj  v.  The  Episoopal  Charch  in  Dedham, 
t  Pick.  (Mass.)  R.  378. 
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Ihe  officers  of  a  bank  have  been  in  the  practice  of  receiving 
money  and  other  things  to  be  deposited  in  its  ratdts  for  safo 
keeping,  the  corporation  impliedly  adopting  the  acts  of  its  ofl^ 
ears  will  be  considered  as  the  depositary,  and  not  the  cashier 
or  other  agent,  through  whose  particular  act  the  articles  de^ 
posited  may  have  been  received  into  the  bank.'  Indeed,  by 
flie  whole  course  of  decisions  in  this  country,  corporations  in 
their  contracts  are  placed  upon  the  same  footing  with  natural 
liersons,  open  to  the  same  implications,  and  receiving  the  ben-» 
efit  of  the  same  presumptions. 

9.  Banks,  or  indeed  any  other  bodies  corporate,  may  as 
well  make  contracts  of  bailment  of  every  kind,  as  natural 
persons ;  provided  it  be  done  in  the  course  of  business  permit'* 
t^  or  contemplated  by  their  dharters.  Incorporated  stage- 
'  coach  companies  may  be  liable  as  common  carriers;  and 
banks  sue  every  day  as  lenders,  and  are  sued  as  depositaries, 
borrowers,  dec. 

It  is  not  necessary  that  the  act  Of  incorporation  should 
give  a  bank  particular  power  to  receive  deposits,  to  enable 
it  so  to  do.  It  is  sufficient  that  this  is  in  ttie  ordinary 
course  of  banking  business ;  tod  such  a  corporation,  by  the 
mere  grant  of  a  charter  for  that  species  of  business,  is  empow-* 
ered  to  do  it  in  all  its  branches,  unless  expressly  restrained. 
And  although  there  is  not  any  tegulaticm  or  by-law  relative  to 
deposits,  or  any  account  of  them  requited  to  be  kept  and  laid 
before  the  directors  and  the  company,  or  practice  of  examin- 
ing them ;  yet  if  it  is  found  that  the  bank  has  been  in  tfre 
habit  of  receiving  money  and  other  valuable  things  in  this 
Way,  and  the  practice  was  known  to  the  directors,  and  might  be 
presumed  to  have  been  known  to  the  company ;  their  building 
and  vaults  allowed  to  be  used  for  this  purpose,  and  theh*  offi-*' 
eers  employed  in  receiving  into  custody  the  things  deposited; 
the  eorporaticm  must  be  considered  the  depositary,  and  not  the 


>  Foeier  et  al.  «.  Enez  Banl^  17  Mass.  it.  479;  end  ieo  Sslefli  Bmk  v. 

Glottceater  Bank,  17  Mmi.  R.  !• 
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ipudiiear  or  other  officer,  througli  whose  particvliir  agency  com* 
oaodHies  may  have  beea  leceiyed  into  the  bank.^ 

Banks  are  frequently  xeslrained  by  statute  as  to  their  jnod^ 
of  contracting ;  and  such  a  statute  is,  of  course,  applied  tp  ^ 
contract  of  deposit,  as  well  as  to  any  other.  In  Massachusett9 
a  statute  provides  ^'  that  ,no  bank  shall  miike  <»:  issue  any 
note,  bill,  check,  draft,  acceptance,  certificate,  or  contract,  in^ 
any  form  whatever,  for  the  payment  of  money,  at  any  futiv^ 
day  certain,  or  with  interest,  except  for  money  borrowed  q£ 
the  Commonwealth,  &c. ; "  *  and  where,  upon  the  deposit  of 
money  in  a  bank,  the  depositor  received  a  book  containing  the 
cashier's  certificate,  in  which  it  was  stated  .  that  the  mouey 
was  to  remain  in  deposit  for  a  time  certain,  the  agreemeut 
was,  under  the  statute,  deemed  to  be  illegal,  as  a  contract  by 
the  bank  for  the  payment  of  money  at  a  future  day  certain ; 
and  it  was  held,  that  the  depositor  could  maintain  no  aqtipp 
against  the  bank  on  the  oaniracty  though  he  might  recover 
back  the  amount  deposited  in  an  action  commenced  without 
previous  demand,  before  the  expiration  of  the  time  for  which 
it  was  to  remain  in  deposit,  the  parties  not  being  in  pari  fh* 
UoiOf  and  the  action  being  in  disaffirmance  of  an  iU^;al  con- 
tract* 

When  a  deposit  is  made  in  bank,  it  is  usual  for  the  cashier 
to  give  a  certificate  to  that  effect,  and  from  this  maybe  gather- 
ed the  nature  of  the  deposit,  whether  it  be  general  or  special, 
or,  in  other  words,  whether  it  begenemlly  passed  to  the  credit  of 
the  depositor,  or  specially  lodged  for  safe  keeping  meieiy 4*  in 
the  former  case,  banks  are  authorized  to  use  in  discounting, 
&C.J  the  money  deposited,  aa  a  temporary  loan,  liable  to  be 
withdrawn  at  any  moment  by  the  depositor,  tlvs  deposit  being  pl 
debt  due  from  the  bank  to  the  depositor,  which  raises  ^an  impli^ 
assumpsit  for  its  repayment^*  and  in  the  latter  it  is  consideied 


rilM- 


*  Fosler  et  il.  Ex'n.  «.  Tke  EtMx  Buk,  17  JIaas.  R.  407,  40B,  per 
Pttker,  C.  J. 

*  Rev.  Sut.  Maes.  o.  36,  ^  67. 

*  White  V.  FtanUki  Bnk,  2»  Piek.  (liaaa)  R.  181. 

«  Foster  etal.  Ex'n.  «.  The  Emsx  Bask,  17  Jlaas.  .B.M4,^6es,  per 
Parker,  C.  J. 

*  Baakof  Eestocky  9.  Wiater,  8  Peters  R.  384 ;  State  Bank  o.  Arm- 
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that  they  have  no  such  right*  It  is  not  the  practice  for  cashiers 
to  make  any  return  or  statement  of  jpecia/ deposits  to  the  direct- 
ors of  banks ;  and  it  is  OMisidered  highly  improper  for  any 
officer  even  .to  inspect  or  examine  them,  without  the  consent  of 
the  depositor.  When  money,  not  in  a  sealed  packet,  bag,  box, 
or  chest,  is  deposited  with  a  bank,  the  law  presumes  it  to  be  a 
general  deposit,  until  the  contrary  appears ;  but  if  it  be  depos- 
ited in  a  sealed  packet,  bag,  box,  or  the  like,  the  presumption 
is  that  it  was  intended  to  be  a  special  deposit.'  No  control 
whatever  of  a  chest,  or  of  the  gold  contained  in  it,  when 
specially  deposited,  is  left  with  the  bank  or  its  officers;  and 
it  would  be  a  breach  of  trust  in  them  to  open  it,  or  inspect 
its  contents.*  No  profit,  therefore,  can  arise  to  a  bank  from 
special  deposits,  unless  it  be  that  an  increased,  though  it  is 
evident  a  fallacious,  credit,  is  acquired  with  the  community  oa 
their  account  Indeed,  they  are  simply  gratuitous  on  the  part 
of  the  corporation,  and  the  practice  of  receiving  them  must 
have  originated  in  a  willingness  to  accommodate  members  with 
a  place  for  their  treasures,  more  secure  from  fire  and  thieves 
than  their  dwelling-houses  or  stores ;  and  this  is  rendered  more 
probable  from  the  well-known  fact,  that  not  only  money  or 
bullion,  but  documents,  obligations,  certificates  of  public  stocks, 
wills,  and  other  valuable  papers,  are  frequently,  and  in  some 
banks  as  frequently,  as  money,  deposited  for  safe  keeping.^ 

Although,  as  a  general  rule,  -particular  errors  in  balanced 
accounts  may  be  inquired  into  and  rectified,  though  the  whole 
accounts  may  not  be  liable  to  be  opened ;  with  respect  to  ac- 
Jounts  kept  by  individuals  with  a  bank,  it  was  said  by  the 


strong,  3  Dev.  (N.  C.)  R.  636;  State  Bank  «.  Locke  and  Trotter,  Ibid. 
i33,  534 ;  State  Bank  v.  Kain,  1  Bre.  (lU.)  R.  45;  Albany  Commeraial 
Bank  v,  Hughes,  17  Wend.  (N.  Y.)  R.  94 ;  Coffin  o.  Anderson,  4  Blackf. 
(Ind.)  R.  403  ;  Dawton  etal.  v.  Real  Estate  Bank,  5  Arkansas  R.  283. 

1  Foster  et  al.  Ex*rs.  o.  The  Essex  Bank,  17  Uass.  R.  503-605 ;  Coffin 
t.  Anderson,  4  Blackf.  (Ind.)  R.  403 ;  Dawson  et  al.  «.  Real  Estate  Bank» 
5  Arkansas  R.  283. 

*  Dawson  etal.  v.  The  Real  Estate  Bank,  5  Arionsas  R.  283. 

*  Foster  et  al.  Ez'is.  v.  The  Essex  Bank,  17  Mass.  R.  504, 50$. 

*  Ibid.  506,  507. 
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kmsned  Mr.  Justice  Spencer,  that  there  was  in  his  mind  this 
focceptkmyjtbat'' if  a.  dealer's  book  aecampany  the  deposit, 
and.  the  credit  be  Ihen  giren,  when  the  dq>osit  is  made,,  it  boi- 
XMDos  an  original  enlry,  and  would  be  oonclusiye  on  the  bank ; 
iff  howerer,  the  book  is  sent  to  bewiUen  up  aftenoards^  (by  copy- 
ing fiem  Ihe  bank  ledger,)  it  is  not  an  original  entry,  and  may 
lie  extunined  into."  ^  In  the  subsequent  case  of  the  Mechanips 
•nd.  Fanners-  Bank  v.  Smith,'  it  was  decided  by  the  Supreme 
Court  of  New  York,,  that  an  entry  by  the  teller  of  the  amount 
4xf  a  tlepoait  in  ihe  bank  book  of  the  depositor  was  not  conclusive^ 
on  the  laitter ;  but  that  if  mistake  could  be  shown  as  to  the 
amount,!  theie*  was  a  remedy  as  in  ordinary  cases  of  mistaka 
It  has  been  held  that  a  bank  assumes  on  itself  a  note  deposited 
lot  oaUection,  by  passing  the  same  to  the  credit  of  the  deposit- 
^.'  Although  the  extension  of  bills  of  exchange  deposited 
for  collection  in  the  books  of  the  bank,  and  in  the  bank  book  of 
4fae  depositor,  is  equivalent  to  payment,  or  actual  collection  of 
the  bills,  yet,  if  made  under  mutual  mistake,  the  bank  is  not 
bound  by  it,  and  frequent  settlements  of  the  depositor's  bank 
book  previous  to^  the  discovery  of  the  mistake,  in  which  the 
bills  were  credited  to  him  as  paid,  was  held  not  to  alter  the 
rights  of  the  parties/  A  bank  may  retain  firom  an  insolvent 
depositor  any  debt  due  from  him  to  it* 

Where  one,  having  made  a  g'sviera/ deposit  in  a  bank,  of  a 
large  amount  of  its  bills,  which  were  depreciated  to  half  their 
nominal  value,  received  from  the  cashier  a  certificate  that  so 
many  dollars  and  cents  were  deposited,  the  nominal  amount  of 
the  bilb,  the  bills  of  the  bank  being  by  its  charter  redeemable 
in  gold  and  silver,  it  was  decided  by  the  Supreme  Court  of  the 
United  States,  that  the  depositor  was  entitled  to  receive  the 
whole  amount  of  the  certificate  in  gold  and  silver.* 

^  MftnhftttAB  CompaDy  v.  Lydig,  4  Johns.  (N.  Y.)  R.  88(^. 

*  19  Johns.  (N.Y.)R.  115. 

'  Withexell  v.  Bank  of  PennBylvanta,  1  Miles  (Penn.)  R.  399. 
«  The  Meehanics  Bank  v.  Earp,  4  Rawle  (Penn.)  R.  3S4. 

*  Ford  V.  Thornton,  3  Leigh  (Va.)  R.  695;  State  Banko.  Armstrong,  3 
DeT.  (N.  C.)  R.  519;  McDowell  v.  Bank,  1  Harrington  (Del.)  R.  369. 

*  Bank  of  Kentncky  v.  Wister  et  al.  3  Peters  R.  318. 
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A  wife  was  entrusted  by  her  husband  with  certain  sums  of 
money,  and  directed  by  him  to  deposit  them  in  some  bank  for 
safe  keeping,  which  she  did,  opening  an  account  with  thebanky 
the  officers  of  which  were  ignorant  of  her  coverture,  in  her 
own  name,  and  from  time  to  time  checked  out  the  whole 
amount  there  deposited.  In  an  action  broi^ht  by  the  husband 
against  the  bank,  to  recover  the  amount  of  the  deposit,  he  was 
not  allowed  to  recover,  on  the  ground  that  the  wife,  as  his 
agent,  might  fairly  be  presumed  to  have  authority  to  withdraw 
the  deposit ;  and  that  if  this  were  otherwise,  as  the  bemk  had  no 
notice  of  the  agent's  coverture,  and  the  husband,  by  entrusting 
her  with  the  money,  had  enabled  her  to  do  the  wrong,  the 
loss  should  fall  upon  him  rather  than  upon  the  bank/ 

And  where,  by  the  negligence  of  the  officers  and  agents  of  a 
canal  corporation,  the  corporate  funds  were  deposited  in  a  bank 
in  such  a  manner  as  to  lead  the  officers  of  the  bank  to  suppose 
that  the  deposit  was  made  by  the  president  of  the  canal  com- 
pany, who  at  the  same  time  left  his  signature  in  the  bank  as 
that  upon  which  the  money  was  to  be  drawn  out,  and  the  offi- 
cers of  the  bank  afterwards  paid  out  the  money  upon  his  check, 
under  the  supposition  that  he  had  authority  to  draw  for  the 
same,  the  bank  was  adjudged  not  to  be  liable  for  the  loss  suft- 
tained  by  the  canal  company  from  the  misapplication  of  the 
deposit  by  the  president' 

It  is  apparent,  that  very  numerous  and  important  questions 
may  arise,  as  to  how  far  corporations  are  Uable  as  bailees  for  the 
loss  of,  or  any  injury  to,  the  thing  bailed,  and  how  &r  for  the 
neglects,  frauds,  embezzlements,  and  thefts  of  their  servants,  as 
cashiers  of  banks,  &c.  The  solution  of  these  must  depend 
upon  the  general  principles  of  the  law  of  Bailments,  iviiicfa 
apply  equally  to  corporations  as  to  natural  persons ; '  and 


^Dacy  9.  Chemical  Bank,  8  Hall  (N.  T.)  R.  660. 

«  Fulton  Bank  v.  N.  Y.  and  Sharon  Canal  Co.  4  Paige  (N.  Y.)  Cb.  R. 
187. 

*  Foster  etal.  Ex'is.  v.  The  Essex  Bank,  17  Mass.  R.  406,  onwards;  and 
see  Chap.  IX. 
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these  it  would  be  evidently  improper  to  notice  in  detail,  in  a 
treatise  upon  the  subject  we  are  considering.  The  liability  of 
a  corporation  as  bailee  is,  like  that  of  a  natural  person,  to  be 
detennined  by  the  nature  of  the  bailment,  —  the  degree  of  care 
required  from  it,  and  the  degree  of  care  or  diligence  used.  In 
case  of  a  special  deposit,  from  which  it  receives  no  profit  what- 
ever, but  which  is  merel/for  the  accommodation  of  the  bailor, 
a  bank  is  liable  only  for  gross  neglect,  equivalent,  in  its 
effects  upon  contracts,  to  fraud.  ^ 

In  Foster  and  others.  Executors,  v.  The  Essex  Bank,*  a  case 
which  appears  to  have  been  very  fully  and  learnedly  argued 
by  counsel,  and  examined  by  the  court,  this  subject  came  un- 
der the  consideration  of  the  Supreme  Court  of  Massachusetts. 
That  was  assumpsit  brought  against  a  bank,  to  recover  the 
amount  of  a  large  special  deposit  in  gold,  which  had  been 
fraudulently  or  feloniously  taken  from  the  vaults  of  the  bank 
by  its'cashier  and  chief  clerk,  and  converted  by  them  to  their 
own  uses.  There  being  no  evidence  of  gross  neglect  on  the 
part  of  the  bank,  — the  directors,  who  represented  the  com- 
pany, being  wholly  ignorant  of  the  nature  or  amount  of  the 
deposit  or  of  the  transactions  of  the  cashier  and  chief  clerk, 
and  these  having  no  right,  tit  the  course  of  their  official  empleiff^ 
menij  to  intermeddle  with  the  deposit,  except  to  close  the  doors 
of  the  vault  upon  it,  when  banking  hours  were  over ;  it  was 
adjudged  that  the  bank  was  not  liable  for  the  loss,  inasmuch 
as  it  only  warranted  the  skill  and  faithfulness  of  its  officers  in 
their  employments^  and  not  their  general  honesty  and  upright- 
ness. It  was  said,  '<  that  the  bank  was  no  more  liable  for  this 
act  of  his  (the  cashier's)  than  they  would  be  if  he  had  stolen 
the  pocket-book  of  any  person,  who  might  have  laid  it  upon 
the  desk,  while  he  was  transacting  some  business  at  the  bank."* 
The  general  rule  laid  down  was,  that  fraud  on  property  depos- 
ited, committed  by  the  depositary  or  his  servants,  acting  under 
his  authority,  express  or  implied,  relative  to  the  subject  mat- 


*  Foster,  &o.  n%  snprft,  607. 

'  Ibid.  479. 

*IbidLSll. 
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ter  of  the  fraud,  is  equhrakait  to  gross  segligeace,  and  rendus 
the  depositary  liable.^  It  ah€iiU  be  recdlected,  that  ^^^^m^ 
one  is  employed  generally  as  the  agent  or  servant  of  a*  bank, 
itdoes  not  follow  that  a  dealer  with  the  bank . may  not,  by 
tmst  reposed  in  him  in,  a  particular  transaction,  make  hiai  Im 
awn  agent,  and  be  burtheoed  with  any  loss  whidL  may  folknr 
his  Tsegtect  or  fraud  in  the  business  confided  to  him.  In  Man- 
hattan Company  v.  Lydig,*  it  was  considered,  that,  whece 
one  who  was  usually  employed  by  a  bank  as  a  book-keeper, 
Aough  occasionally  as  teller,  was  entrusted  by  a  dealer  with 
deposits'  to  be  lodged  in  bank  for  hun^  and  falsely  obtained  for 
the  dealer  credits  beyond  the  amount  deposited,  that  (he  latter, 
and  not  the  bank,  were  liaUe  for  the  defioit  of  deposits ;  inas- 
tnuch  as  the  <  fraud  was  committed  by  Ait  agent  in  discharge 
of  his  trust  A  bank  cannot  be  charged  with  negUgenee  in 
not  detecting  the  fraiids  of  its  servants,  if  the  examinaiiona  of 
books,  papers,  ^.,  are  in  the  way  usual  with  banks.*  A  bank 
fa  bound  to  exhibit  its  books  to  a  depositor,  on  proper  oc«a- 
sions,  and  the  oflScers  having  charge  of  them  are  quoad  hoo  Ihe 
agents  of  both  parties/ 

3.  >The  reasonable  and  established  oustoma  of  baAksenter  into 
and  make  a  part  of  contracts  made  with  them,  and  must  have 
diife  weight  in  expounding  their  contracts,'',whan  knotwledgei'Of 
customs  can  in  any  way  be  brought  home  to  those  sought /lo 
be  affect^  by^them.*  An  usage  established  by  proof  that  cur- 
rent  deporits,  made  in  bank,  and  the  proceeds  of  notes  aiyl 
drafts.placed  for  collection,  are  to  be  paid  to  the  depositor  upon 
demand^  at  the  counter  of  the  bank,  would  prevent,  the  xun- 


<Rid.sse. 

MJbhn8.(N.'Y.)R;tn. 

•Aid.  380. 

«  Uuoa  Bank  o.  Knapp,  3  Pick.  (Mass.)  R.  96. 

*  JoneB  V.  Fales,  4  Mass.  R.  S5S  •,  Widgerey  v.  Munroe,  6  Mass.  R.  460; 
loncoln  &  Kennebec  Bank  v.  Page,  9  Mass.  R.  165 ;  Same  o.  Hamnntt,  lb. 
169  ;  Smith  v.  Whiting,  12  Mass.  R.  8;  Bhmefaaxdv.  HiUiaid»  11  Mass.  R. 
88 ;  Weld  o.  Gorham,  10  Mass.  R.  866 ;  WhitweU  v.  Johnson*  17  Mmb;  R. 
468 ;  City  Bank  v.  Catter,  3  Pick.  (Maai.)  R.  414 ;  Teatoa  •.  B«ik  of 
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niDg  of  the  act  of  limitations  against  such  depositor,  until  pay- 
ment of  his  claim  had  been  refused,  or  some  act  done  with  his 
knowledge  dispensing  with  the  necessity  of  a  demand.^  A 
dispensaticxi  from  such  notice  would  be  furnished  by  an  ex* 
press  notification  of  the  bank  that  his  demand  would  not  be 
paid,'  or  by  the  suspension  of  specie  payments,  and  discontinu- 
ance of  banking  operations  by  the  bank,  when  these  were  known 
to  the  depositor ;  and  from  the  time  of  such  knowledge,  the 
statute  of  limitations  begins  to  run.'  Where  a  note  was  made 
payable  at  a  bank,  it  was  held  that  the  parties  were  bound  to 
know  its  usages,  and  had  impliedly  agreed  that  those  usages 
should  become  a  part  of  their  contract/  This  doctrine  was 
afterwards  adjudged  to  be  applicable  to  the  parties  to  a  bill  of 
exchai^  drawn  on  a  person  at  Washington,  on  the  ground 
that  it  would  probably  be  put  into  a  bank  there  for  collection** 
It  has  been  decided  in  Tennessee,'  that  the  law  presumes  that 
all  persons  getting  accommodations  at  a  bank  are  cognizant  of 
all  provisions  of  its  charter  which  fix  the  law  of  the  contract 
A  custom  of  a  bank  not  to  correct  mistakes  in  the  receipt  or 
payment  of  money,  unless  discovered  before  the  person  leaves 


Alexandria,  SCranch  R.  59 ;  Morgan  v.  Bank  of  North  Amerioa,  8  Serg. 
it  Rawle  (Penn.)  R.  73  ;  Peanon  v.  Bank  of  Metropolis,  1  Peters  R.  93; 
Bank  of  Colambia  v.  McGruder,  6  Har.  it  Johns.  (Md.)  R.  180 ;  Bank  of 
Columbia  v.  Fitzbugh,  1  Har.  it  Gill  (Md.)  R.  939 ;  Hartford  Bank  v. 
Stedman,  3  Conn.  R.  489 ;  Raborg  v.  Bank  of  Colambia,  1  Har.  it  Gill. 
(Md.)  R.  931 ;  Union  Bank  of  Georgetown  v.  Planters  Bank,  9  Gill  it  Johns. 
(Md.)  R.  439 ;  Peirce  v.  Butler,  14  Maae.  R.  303  ;  Renner  v.  Bank  of  Co- 
Inmbia,  9  Wheat.  R.  586. 

*  Planten  Bank  «.  Farmers  and  Mechanics  Bank,  8  Gill  it  Johns.  (Bid.) 
R.  449 ;  Union  Bank  of  Greorgetown  v.  Planters  Bank,  9  Gill  it  Johns.  (Md«) 
R.  439 ;  Same  v.  Same,  10  Ibid.  429. 

*  Ibid. 
» Ibid. 

«  MiUs  V.  Bank  of  the  United  States,  11  Wheat  R.  431  ;  Cohen  v.  Hont, 
9  Sm.  ft  Marah.  (Miss.)  R.  997. 

*  Bank  of  Washington  v,  Triplett,  1  Peters  R.  95.  See  also  Whitwell  v. 
Johnson,  17  Msss.  R.  459. 

*  Hays  et  al.  v.  State  Bank,  Martin  it  Terger  R.  179. 
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tlw  loooBf  is,  faowvTer,  illegal  and  void.^  A  ousUmd  of  a  bank 
to  pay  only  half  of  a  ^If  baak  note,  has  also  been  held  to  be 
bad,  as  unsupported  by  law.' 

Usages  of  banks  will  not  be  judicially  noticed,  but  must 
be  proved,  or  must  have  been  heretofore  proved,  and  establish^ 
ed  by  courts  of  justice,  befoio  they  will  be  maognixed  and 
sppUed.^ 

4.  A  very  large  portion  of  the  buskiess  of  haakkig  corpora^ 
tions  oonsistB  in  the  <x)llec1ion  by  than  as  agenta,  of  debia  in 
the  shape  of  notes  and  drafts;  and  a  clause  in  a  bank  chaiter 
authorizing  the  bank  ^^io  deml  in  Mis  qf  eschtmge,^^  was  con- 
strued as  authority  to  the  bank  to  take  bilk  of  ^udiange,  pay- 
aibls  elsewhere,  for  collectiaa  merely.'  We  need  hardly  say^ 
fliat  the  law  applicable  to  such  agents,  in  general,  applies  equal<* 
ty  to  them.  Where  a  bank,  in  which  a  note  is  deposited  for 
eoUeotion,  places  it  in  a  notary's  hands  on  Hbe  party's  failuus 
lo  pay,  and  the  notary  omits  to  give  notice  to  the  indorse,  so 
tlis^  (be  ds  'discharged,  the  bank  is  not  liable  ito  tibie  holdei;i 
althouj^  the  maker  is  lunable  to  pay.*  But  if  the  banl^ 
eonlrary  to  custom,  does  not  enqploy  a  noUtry  in  suchoase,  but 
employs  some  other  person  as  agent,  and  such  person  omits  to 
give  notice,  the  bank  is  liable.*  By  failing  to  demand  a  note 
or  taill  left  wi&  it  for  oolleotioa,  a  bank  makes  the  note  or  bill 
its  own,  and  becomes  liable  to  die  owner  for  the  amount.'  In 
sn<ih  case -tfie  debtor's  insolvency  may  be  diown  in  mitigation 
of  damages.*    A  bank,  in  Which  bills  of  exchange  are  deposited 


■A^M*>i««>- 


>  Giillaib  v.'Bradlbiti,  1  Bibb.  (Ken.)  R.  309. 

*  Allen  V.  Sute  Bank,  1  Dev.  &  Bat  (N.  C.)  R.  3. 

^  Planters  Baiik  v.  Farmen  and  Mechanics  Bank,  8  Gill  A  Jdbns.  (Md. 
tt.  449. 

«  Bank  v.  Knox,  1  Alabama  R.  118  ;  Bates  &  Hines  o.  The  Bank  of  the 
State  of  Alabama,  9  Alabama  R.  466. 

*  Bellemire  v.  Bank  of  United  States,  1  Miles  (Peon.)  R.  173.  And 
S6B  Bank  of  Owego  t.  Babcoek,  5  Hill  (N.  Y.)  R.  159 ;  Prasier  v.  New 
Orleans  Gas  Light  &  Banking  Co.  9  Robinson  (La.)  R.  994. 

•'Ibid. 

7  Bank  of  Washington  v.  Triplett,  1  Peters  R.  96;  8.  P.  McKinstsr  t. 
Bank  of  Utioa,  9  Wend.  (N.  T.)  R.  46. 

*  Stone  V.  Bank  9  Dot.  (N.  C.)  R.  408. 
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lot  tTansmiBsion  only,  fulfils  its  duty  by  sending  them  to  the 
bank  to  which  they  are  to  be  transmitted  for  coUeotion,  and  is 
not  responsible  for  any  laches  of  that  bank.^  A  bank  that  col* 
lects  a  bill  of  exchange,  on  its  being  transmitted  by  the  cashier 
of  another  bank,  where  it  was  lodged  for  collection,  is  liable 
to  the  owner,  and  cannot  set  off  a  claim  against  the  bank  ftom 
which  the  bill  was  received.'  In  such  case,  the  bank  trana* 
mitting,  and  the  bank  collecting,  are  both  to  be  regarded  as 
the  agents  of  the  holder  of  the  note,  and  the  liability  of  either 
bank  to  the  holder,  and  of  the  holder  to  either  of  the  banks 
paying  him  by  mistake,  is  direct*  It  has  been  held  In  Mary^ 
land,  that  the  exemption  in  th^  statute  limitations  of  that  stata 
of  such  accounts  as  concern  the  trade  or  meichandise  betweoi 
merchant  and  merchant,  does  not  apply  to  accounts  between 
two  banking  institutions,  growing  out  of  mutual  deposits  and 
O(rflections  made  by  each  with  and  for  the  othcdr ;  the  inlereM 
oi  banking  institutions,  as  well  as  public  policy,  lequiiing  that 
the  liquidation  of  bakiiees  betweoa  banks  shonkl  be  n^guUf 
and  frequent^ 

6.  A  Tery  important  class  of  cases,  in  whidi  the  doctrine  cf 
presumed  assent  has  been  applied  to  oorporations  nggmgn^ 
is  in  the  aoe^tance  of  officbl  bonds,  grants,  dus.  In  case  of 
an  indiTidual,  thefe  has  oerer  been  a  question  but  tiiat  a  par 
per,  intended  for  his  benefit  sod  found  in  his  possesslan,  would 
be  considered  as  accepted  by  him,  his  asBont  Ibereto  being  fm* 
sumed.  A  difiereat  rule  was  dumfjiit  apptieaUe  to  corpenu 
tions,  or  their  managing  boaids;  and  that,  inasmuah  m  tiiay 
ordinarily  express  their  aasent  by  wote,  a  vote  entered  on  th^ 
qsrperation  bodca  was  lbs  cqly  made  iby  wUoh  h  ccmMl  he 


^  Meehaniee  Bank  ^,  ESarp,  4  ihtwle  (Penn.)  R«  384. 

'  Lawrence  tr.  Stonington  Baok,  6  Conn.  R.  6S1. 

*Baok  of  Orleana  t.  South,  3  HUl  (N«  T.)  R.  sm;  whfsf  lOQ  rase, 
ABea  v.  Msrckaota  Bank  of  City  of  N.  Y.  83  Woi|d«  KIT,  ¥^  R,  91% 
eommeDted  on  and  axplwDed. 

«  Fanneis  it  Mechaiiice  Bank  p.  Plustan  Awkj,  |0  Oil)  4^  M^a,  (Mi) 
R.  433,  441. 
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proved.  In  the  Bank  of  the  United  States  v.  Dandridge,^  thii 
subject  was  brought  under  the  consideration  of  the  Supreme 
Court  of  the  United  States;  and  upon  great  deliberation,  and 
a  full  review  of  all  the  authorities,  it  was  there  decided,  that 
a  bond  with  sureties  given  hy  the  cashier  of  a  bank  for  the 
faithful  performance  of  his  duties,  and  found  in  the  possession 
of  the  bank,  the  cashier  having  acted  in  his  office,  might,  as  in 
case  of  natural  persons,  be  presumed  to  be  accepted  by  the 
bank,  although  no  vote  of  acceptance  by  the  directors  could 
be  found  on  the  records  of  the  corporation.  It  is  indeed  the 
well-settled  doctrine  of  the  present  day,  that  the  same  pre- 
sumptions are  applicable  to  a  corporation  Ibis  to  a  natural  per- 
son. There  is  no  reason  why  its  assent  to,  and  acceptance  of, 
grants  and  deeds  beneficial  to  it,  should  not  be  inferred  from  its 
acts,  as  well  as  that  the  same  inference  should  be  drawn  from 
the  acts  of  individuals.  ''  Suppose,"  says  Mr.  Justice  Story, 
in  the  very  full  and  learned  opinion  deUvered  by  him  in  the 
case  just  mentioned,  '^  a  deed  poll  granting  lands  to  a  corpo- 
ration ;  can  it  be  necessary  to  show  that  there  was  an  accept- 
ance by  the  corporation  by  an  assent  under  seal,  if  it  be  a 
corporation  at  the  common  law;  or  by  a  written  vote,  if 
the  corporation  may  signify  its  Bsaeat  in  that  manner? 
Why  may  not  its  occupation  and  improvement,  and  the  demise 
of  the  land  by  its  agents,  be  justly  admitted  by  implication,  to 
establish  the  fact  in  favor  and  for  the  benefit  of  the  corpora- 
tion ?  Why  should  the  omission  to  record  the  assent,  if  actu- 
ally given,  deprive  the  corporation  of  the  property  which  it 
gained  in  virtue  of  such  actual  assent  ?  The  validity  of  such 
a  grant  depends  upon  the  acceptance,  not  upon  the  mode  by 
which  it  is  proved.    It  is  no  implied  condition,  that  the  cor- 


*  19  Wheat.  R.  64 ;  S.  P.  Dedham  Bank  v.  Chickering,  3  Fiek.  (Haas.) 
B.  835 ;  S.  P.  Union  Bank  of  Maryland  o.  Ridgeley,  1  Harris  &  Gill  (Md.) 
R.  384;  and  see  Apthorp,  Treaa.  o.  North  et  al.  14  Maaa.  R.  1S7;  Smith 
ec  al.  o.  Governor  and  Company  of  the  Bank  of  Scotland,  1  Dow,  ParL  R. 
97S,  Lord  Redeadale. 
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poration  shall  perpetuate  the  evidence  of  its  assent  in  a  par- 
ticiilar  way."  * 

§  10.  Where  the  charter  of  a  corporation  prescribes  the 
particular  mode  in  which  its  contracts  shall  be  made,  that 
mode  must  in  general  be  pursued.  Hence  where  an  act 
incorporating  an  insurance  company  provided  that  all  policies 
and  other  instruments,  made  and  signed  by  the  president  or 
any  other  ofBicer  of  the  company,  should  be  good  and  effectual 
to  bind  the  company,  it  was  held  that  a  contract  to  cancel  a 
poUcy  must  be  signed  by  the  president  or  other  officer  in  order 
to  bind  the  corporation.*  But  though  the  charter  of  an  insur- 
ance company  requbes  that  all  poUcies  shall  be  signed  by  the 
president,  yet  it  is  not  necessary  that  the  assent  of  the  company 
to  an  assignment  of  a  policy  should  be  signed  by  the  president 
in  order  to  bind  the  company.*  The  signature  of  the  secretary 
to  such  assignment  is  prima  facie  evidence  of  an  agree- 
ment by  the  company ;  and  the  company,  by  accepting  the 
assignee's  guaranty  of  the  premium  note,  adopts  the  act  of  the 
secretary,  assenting  in  their  behalf  to  the  assignment.*  It 
seems  to  have  been  held  in  Connecticut,  that  a  corporation, 
authorized  to  contract  in  a  prescribed  mode,  may  nevertheless 
by  practice  render  itself  liable  on  instruments  executed  in  a 
different  mode,  the  charter  being  held,  of  course,  directory 

'Bank  of  U.  S.  r.  Dandridge,  12  Wheat.  R.  70,  72,  73;  The  Proprieton 
of  Monumoi  Great  Beach  v.  Rogers,  1  Mass.  R.  159 ;  Amherst  Bank  v. 
Root  et  a1.  2  Met.  (Mass.)  R.  533,  534;  Western  Railroad  v.  Bahoock, 
0  Met.  (Mass.)  R.  356,  357. 

'Head  v.  Providence  Insnranee  Company,  2  Cranch,  127  ;  S.  P.  2  Johns. 
(N.  T.)  R.  100 ;  Dawee  v.  North  River  Insaranoe  Company,  7  Cowen, 
(N.  Y.)  R.  462 ;  and  see  Hill  9.  Manchester  Water  Works  Co.  2  Not. 
&  M.  583 ;  5  Barn.  &  Adolph.  866  ;  Safford  v.  Wyckoff,  4  HUl  (N.  T.) 
R.  446,  447,  448,  Chan.  Walworth.  An  act  which  is  an  attempt  to  evade 
tlie  provisions  of  a  eharter  confers  no  right  on  him  who  attempts  it.  Union 
Bank  v.  McDonoogh  et  al.  5  Louisiana  R.  63. 

*New  England  Marine  Insurance  Company  v.  D*Wolf,  8  Pick.  (Mass.) 
R.56. 

«IlMd. 
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only/  And  though  the  charter  of  a  bank  enacted  "  that  all 
bills,  bonds,  notes,  and  every  other  contract  or  engagement| 
on  behalf  of  the  corporation,  should  be  signed  by  the  president, 
and  countersigned  by  the  cashier ;  and  that  the  funds  of  the 
corporation  should  in  no  case  be  liable  for  any  contract  or 
engagement,  unless  the  same  should  be  signed  and  counter- 
signed as  aforesaid,"  it  was  held,  that  this  section  did  not 
extend  to  contracts  and  imdertakings  implied  in  law ;  so  that 
a  recovery  was  had  against  the  bank  for  money  advanced 
upon  a  check  made  in  the  course  of  business  and  signed  by 
the  cashier  only.'  An  act  establishing  a  state  bank  made  it 
the  duty  of  the  board  of  directors  to  protest  notes  in  cases  of 
non-payment;  the  clause  was  considered  to  be  inserted  merely 
for  the  safety  and  direction  of  the  bank,  and  the  debtors  of  the 
bank  were  not  allowed  to  avail  themselves  of  a  non-compli- 
ance  with  the  provision  on  the  part  of  the  board,  in  defence  to 
notes  on  which  they  were  Uable  as  principal  debtors.'  And 
wheie  the  charter  of  a  mimicipal  corporation  provided  that  all 
moneys  should  be  drawn  from  the  treasury  in  pursuance  of 
an  order  of  the  common  council,  signed  by  the  mayor,  &c.  a 
negotiable  draft  on  the  treasury,  signed  in  the  manner  directed, 
but  issued  on  the  basis  of  a  mere  note  or  memorandum  in  the 
corporation  minutes,  without  a  formal  order  being  entered, 
was  deemed  a  sufficient  compliance  with  the  charter;  it 
appearing  that  this  was  the  accustomed  mode  of  drawing 
moneys.* 

It  is  not  unusual  for  the  charter  to  prescribe,  what  species 
of  security  shall  be  taken  by  a  corporation  of  its  officers  or 
agents,  for  their  sk^U  and  faithfulness  in  the  performance  of 
their  duties,  as  a  bond  with  two  sureties ;  and  the  question  has 
been  frequently  agitated,  whether,  if  a  different  species  of  secu- 


>Bulk]ey  v.  The  Derby  Fishing  CompaDy,  S  Conn.  R.  954 ;  Witte  v. 
Same,  Ibid.  S60;  Safford  v.  Wyckoff,  4  HiU  (N.  Y.)  R.  446,  Cliaa. 
Walworth. 

*  Mechanics  Bank  of  Alexandria  v.  Bank  of  Colambia,  5  Wheat.  R.  395. 

*Moreland  &  Willis  v.  The  State  Bank,  1  Bre.  (111.)  R.  203. 

«  Kelly  V.  Mayor,  &c.  of  the  City  of  Brooklyn,  4  Hill.  (N.  T.)  R.  963. 
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rity  is  taken,  as  a  bond  with  one  surety,  or  none,  it  can  be 
enforced  by  the  corporation.  In  this  particular,  the  well 
settled  doctrine  is,  that  charters  or  acts  of  incorporation  are 
merely  directory,  unless  they  expressly  avoid  all  security 
taken,  other  than  that  prescribed ;  and  that,  although  neglect 
of  this  kind  may  be  culpable  on  the  part  of  the  directors  of 
the  company,  the  security  taken  may  be  enforced  against  him 
who  gave  it* 

^11.  It  is  of  the  very  essence  of  a  contract,  that  it  be 
mutual,  and  of  course  that  there  be  parties  to  it ;  to  be  valid, 
it  must  also  be  founded  on  consideration ;  and  this  may  be 
either  an  advantage  to  the  promisor,  or  a  disadvantage  to  the 
promisee,  growing  out  of  the  transaction  in  pursuance  of  which 
the  contract  is  made.  In  an  action  by  an  academic  corpora- 
tion for  the  amount  of  a  subscription,  which  the  defendant 
with  others,  though  not  mutually,  had  agreed  to  pay,  without 
stating  to  whom,  for  the  erection  of  an  academy,  (the  paper 
havingbeen  signed  before  the  corporation  wascreated,)  although 
the  academy  had  been  built  according  to  the  terms  of  the  sub- 
scription, it  was  adjudged  by  the  supreme  court  of  Massachu- 
setts, that  no  recovery  could  be  had,  inasmuch  as  the  corpora- 
tion was  not  a  party  to  the  contract,  there  was  no  mutuaUty 
among  the  subscribers,  and  no  consideration  was  passed,  or  had 
been  received.  '^  It  is,"  says  Mr.  Chief  Justice  Sewall,  ''  a 
promise  to  give,  connected  with  a  similar  promise  by  others  to 
give,  to  the  same  appropriation  and  purpose ;  but  these  promises 
are  not  mutual  among  the  subscribers.  At  most  it  was  a 
donation  to  come  into  operation  at  the  will  of  each  subscriber, 
which  has  not  been  confirmed  by  any  act  of  the  party 
charged.^'  '    It  was  considered,  however,  in  this  case,  that  if  a 

*  Bank  of  the  Northera  Liberties  o.  Cresson,  12  Serg.  &  Rawle  (Penn.) 
R.  306 ;  and  see  Posterne  v.  Hanson  and  Hooker,  S  Sannd.  60,  a.  n.  3 ; 
ICaleTerer  v,  Redshaw,  1  Mod.  R.  35 ;  Rex  v.  Loxdale  et  al.  1  Burr.  R. 
447 ;  Peppin  o.  Cooper,  3  Bam.  &  Aid.  431 ;  Ansten  v.  Howard,  9  Mar. 
359. 

'Trustees  of  Philips'  Limerick  Academy  v.  Dam,  11  Mass.  R.  113 ;  and 
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subscriber  had  been  named  or  descriptively  included  in  the 
grant  of  incorporation,  had  been  concerned  in  the  subsequent 
proceedings,  and  enjoyed  the  advantages  of  a  member  of  the 
corporation,  that  body  would  have  been  entitled  to  the  benefit 
of  his  subscription,  and  the  subscriber  liable  upon  an  impUed 
promise.^  And  where,  in  addition  to  his  subscription  before 
incorporation  for  the  building  of  an  academy,  (the  amount  to 
be  paid,  by  the  terms  of  the  paper,  to  any  persons  who  should 
be  appointed  trustees  by  the  legislature,)  the  defendant,  after 
the  incorporation  and  the  appointment  of  the  trustees,  delivered, 
on  account  of  the  sum  he  had  subscribed,  some  shingles  to  be 
used  in  the  building ;  this  was  adjudged  a  sufficient  recognition 
of  the  promise ;  and  the  corporation  recovered  on  the  money 
counts  to  the  extent  of  the  subscription.*  It  is  evident,  too,  that 
if  one  subscribes  to  a  charitable  fund  after  the  incorporation  of 
the  body  who  are  its  trustees,  and  the  purposes  for  which  the 
subscription  is  made  are  in  the  process  of  execution,  the  funds 
being  needed  for  and  applied  to  the  faithful  execution  of  the 
trust,  he  has  no  defence,  either  upon  the  ground  of  want  of 
mutuality,  or  of  consideration,^  whether  the  corporation  has 
been  organized  or  not^ 

§  12.  Having  treated  of  the  mode  in  which  incoiporated 
companies  may  contract,  with  whom,  and  in  what  name,  we 


'•ee  BoQtell  v.  Cowdin,  9  Mms.  R.  954,  oommented  npon  aod  explained  in 
Amhent  Academy  v.  Cowles,  6  Pick.  (Mass.)  R.  434-436,  per  Parker,  C. 
J. ;  alao  Scots  Charitable  Society  o.  Shaw,  Admr.  8  Maaa.  R.  639 ;  Tnw- 
teea  of  Bridgewater  Academy  v.  Gilbert,  9  Pick.  (Maaa.)  R.  579 ;  Biaehill 
Academy  o.  Witham,  13  Maine  R.  403. 

>  Traateea  of  PhUipa*  Limerick  Academy  v.  DaTia,  11  Maaa.  R.  118, 119^ 
per  Sewall,  C.  J. 

'Traateea  of  Fannington  Academy  «.  Allen,  14  Maaa.  R.  179 ;  and  see 
Homea  et  al.  Admr.  o.  Dana,  19  Maaa.  R.  190. 

*  Amherst  Aoademy  v.  Cowles,  6  Pick.  (Mass.)  R.  497;  Fixst  Religiou 
Society  in  Whitestown  o.  Stone,  7  Johns.  (N.  T.)  R.  119 ;  Instone  v.  The 
F.  &  B.  Co.  9  Bibb  (Ky.)  R.  576. 

^  Schna  &  Tennessee  Railroad  Company  «•  Tiptoni  5  Alabama  R.  787* 
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come  now  to  consider  what  contracts  in  general  they  may 
make.  And  here  we  would  observe  that  a  corporation  and  an 
individual  stand  upon  very  diffsr^it  footing.  The  latter,  exist- 
ing for  the  genereU  good  of*  society,  may  do  all  acts  and  make 
all  contracts,  which  are  not,  in  the  eye  of  the  law,  inconsist- 
ent with  this  great  purpose  of  his  creation }  whereas,  the  for- 
mer, having  been  created  for  a  specific  purpose,  not  only  can 
make  no  contract  forbidden  by  its  charter,  which  is,  as  it 
were,  the  law  of  its  nature,  but  in  general  can  make  no  con- 
tract which  is  not  necessary,  either  directly  or  incidentally,  to 
enable  it  to  answer  that  purpose.  Hence,  where  a  company 
was  incorporated  ^'  for  the  purpose  of  establishing  and  con- 
ducting a  line  or  lines  of  steamboats,  vessels,  and  stages,  or 
oflier  carriages  for  the  conveyance  of  passengers  between  cer- 
tain places^  a  contract  by  such  company,  for  the  breaking  of 
ice  and  towing  of  vessels  through  the  track  brok^i  to  another 
place,  is  invalid,  and  cannot  be  enforced  against  them.'  Nor 
is  a  corporation,  in  such  case,  when  an  action  is  brought 
against  them  on  contract,  estopped  from  denying  their  compe- 
tency to  make  the  contract ;  for  if  so,  the  estoppel  would  ap- 
ply equally  to  the  other  contracting  party,  and  the  limitation 
upon  the  power  of  the  corporation  would  be  of  no  avail.* 
And,  if  the  charter  of  a  bank  forbids  it  to  take  more  than  le- 
gal interest,  or  requires  "  its  discoimts  to  be  made  upon  bank- 
ing principles  and  usages,"  a  bill  of  exchange  discounted  at  a 
higher  rate  than  legal  interest  is  held,  in  Ohio,  to  be  totally 
void.*  Nor  can,  in  such  case,  a  bank  charge  any  higher  rate 
on  the  amoimt  of  a  loan  or  discount  in  consideration  of  for- 
bearance-to  sue.^    In  Mississippi,  on  the  other  hand,  such  a 


'  The  Pennsylvania,  &c.  Co.  v.  Dandridge,  8  Gill  &  Johns.  (Md.)  R. 
948. 

« Ibid. 

'  Chillioothe  Bank  v.  Swayoe,  8  Ohio  R.  257  ;  Creed  v.  Commercial 
Bank  of  Cincinnati,  11  Ohio,  489 ;  Same  v.  Reed,  408 ;  Spalding  v.  The 
Bank  of  Muskingum  13  Ohio  R.  544. 

^  Exchange  and  Banking  Co.  of  New  Orleans  v.  Bojoe,  3  Robinson  (La.) 
R.  307. 
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case  is  held  to  fall  under  the  general  law  against  usury ;  and 
the  bank  would  recover  the  principal  of  the  note  without  in- 
terest; in  other  words,  notwithstanding  the  charter  provision, 
suffer  no  more  than  the  ordinary  penalty  for  usury  provided 
by  the  law  of  that  state.^  In  deciding  whether  a  coiporati<xi 
can  make  a  particular  ccmtract,  we  are  to  consider,  in  the 
first  place,  whether  its  charter,  or  some  statute  binding  upon 
it,  forbids  or  permits  it  to  make  such  a  contract ;  and  if  the 
charter  and  valid  statutory  law  are  silent  upon  the  subject,  in 
the  second  place,  whether  a  power  to  make  such  a  contract 
may  not  be  implied  on  the  part  of  the  corporation^  as  directly 
or  incidentally  necessary  to  enable  it  to  fulfil  the  purpose  of  its 
existence,  or  whether  the  contract  is  entirely  foreign  to  that 
purpose.  These  principles  are  very  obvious;  the  difficulty, 
if  any,  lies  in  the  application  of  them. 

In  general,  an  express  authority  is  not  indispensable  to  confer 
up<Mi  a  corporation  the  right  to  borrow  money,  to  deal  on  credit, 
or  become  drawer,  indorser,  or  acceptor  of  a  bill  of  exchange,  or 
to  become  a  party  to  any  other  negotiable  paper.'  It  is  sufficient 
if  it  be  implied  as  the  usual  and  proper  means  to  accomplish  the 
purposes  of  the  charter.'  Corporations  are  expressly  mentioned 
in  the  statute  of  Anne,  respecting  promissory  notes,  as  persons 
who  make  and  indorse  negotiable  notes,  and  to  whom  such 
notes  may  be  made  pa3rable ;  and  as  corporations  and  others 
have  by  the  statute  a  like  remedy  upon  notes  as  upon  inland 
bills  of  exchange,  it  implies,  that,  by  the  custom  of  merchants, 


^  Planter's  Bank  v.  Sharp,  4  Smedea  &  Marsh.  (Miss.)  R.  75. 

*  Chitty  on  Bills  (5th  ed.)  17  to  21 ;  Bayley  on  Bills,  ch.  S,  ^  7,  pp.  60, 
70,  (5th  ed.) ;  Story  on  Bills  of  Exchange,  (  70,  p.  04. 

'  Bronghton  o.  The  Manchester  Water  Works  Company,  3  Barn.  &  Aid. 
1  to  12 ;  Monn  v.  Comnussion  Co.  15  Johns.  (N.  T.)  R.  44 ;  Pitman  v,  Kint- 
ner,  5  Blackf.  (Ind.)  R.  250 ;  Bank  of  Chillioothe  «.  The  Town  of  Chilli- 
eothe,  7  Ohio  Hep.  31 ;  Commercial  Bank  of  New  Orleans  «•  Newport  Maa- 
nfaotaring  Co.  1  B.  Monroe  (Ky.)  R.  14;  Attorney-General  «.  life  and 
Fire  Insurance  Co.  0  Paige  (N.  Y.)  Chan.  Rep.  470 ;  Moss  v.  Oakley,  8 
HUl  (N.  Y.)  Rep.  265 ;  Kelley  o.  The  Mayor,  &e.  of  City  of  Brooklyn,  4 
Hill  (N.  Y.)  Rep.  263,  per  Cowen,  J. 
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diey  may,  in  some  cases  at  least,  draw,  indorse,  accept,  or  sue 
upon  bills  of  exchange.^  Where,  however,  the  drawing,  in- 
dorsing, or  accepting  such  bills  is  obviously  foreign  to  the  pur- 
poses of  the  charter,  or  repugnant  thereto,  there  the  act  be- 
comes a  nullity,  and  not  binding  upon  the  corporation.' 

The  ri^t  of  a  corporation  to  become  a  party  to  negotiable 
paper,  as  the  means  necessary  to  enable  it  to  accomplish  the 
purposes  of  its  charter,  is  not  to  be  supposed  to  confer  upon  it 
banking  powers.  Such  powers,  to  be  exercised,  must  be  ex- 
pressly granted ;  nor  can  they  be  inferred  from  such  a  gener- 
al grant  of  power  in  the  charter,  as  ''  to  hold  any  estate,  real 
or  personal,  and  the  same  to  sell,  grant,  dispose  o^  or  bind 
by  mortgage,  or  in  such  other  manner  as  they  shall  deem  most 
proper  for  the  best  interest  of  the  corporation." '  And  a  grant 
of  a  portion  of  the  ordinary  banking  powers,  as  to  a  Ufe  iq- 
surance  and  trust  company  of  a  power  "to  buy  and  sell 
drafts  and  bills  of  exchange,"  by  no  means  confers  the  power 
to  issue  paper  designed  to  circulate  as  money.^  The  right  to 
make  loans  by  way  of  discount,  and  to  lend  upon  bills,  bonds, 
notes  and  mortgages,  is  conveyed  to  a  savings  institution  by  a 
clause  in  the  charter  conferring  the  power  to  invest  deposits, 
made  with  it,  in  public  stocks,  or  other  securities.* 

In  New  York,  where  an  insurance  company  had  power  by 
their  act  of  incorporation  to  insure  buildings  and  personal 
property  against  fire,  "  to  make  all  kinds  of  marine  insurance, 


*  Bayley  on  Bills,  (  9,  L  9,  pp.  60, 68,  (5th  ad.) ;  Kyd  on  BIUbi  pp.  19, 90 ; 
Story  on  Billa  of  Exchange,  ^  79,  p.  96. 

'  Bronghton  v.  Bfanchester  Water  Works  Co.  3  Bam.  9t  Aid.  1  to  19; 
Attorney-General  o.  Life  &  Fire  Inaoraooe  Co.  9  Paige  (N.  T.)  Chan.  Rep. 
470 ;  Chitty  on  Billa,  p.  17 ;  Story  on  Billa  of  Exchange,  (  79,  p.  96. 

*  The  State  of  Ohio  e.  The  Grannlle  Alexandrian  Society,  11  Ohio  Rep. 
1 ;  The  Same  o.  The  Washington  Social  Lihraiy  Co.  VM.  96. 

^  In  the  matter  of  the  Ohio  life  Inanranoe  and  Trost  Company,  9  Ohio 
Rep.  991 ;  Dancan  e.  Maryland  Savinga  Inatitntiony  10  Gill  9t  Johns.  (Ifd.) 
R.999. 

*  Dnncan  9.  Maryland  Savings  InstitatioD,  10  Gill  &  Johns.  (Md.)  R. 
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and  to  loan  nicmey  on  bottomry,  respondentia,  or  mortgage  of 
real  estate  or  chattels  real,"  provided  that  nothing  in  the  act 
contained  should  in  any  way  be  construed  into  a  grant  of 
banking  powers  ;  in  an  action  by  the  company  as  indorsee  of 
a  promissory  note,  which  it  had  discounted^  it  was  held,  that 
the  note  was  void,  as  received  by  the  corporation  in  the  course 
of  a  transaction  impliedly  forbidden,  as  a  banking  transaction, 
by  its  charter,  and  also  as  contrary  to  the  restraining  act  of 
the  state.'  Where  it  was  provided  in  the  charter  of  a  cor- 
poration established  for  loaning  money,  that ''  nothing  therein 
contained  should  be  construed  to  authorize  the  company  to 
discount  notes,  or  exercise  any  banking  priyil^es  whatever," 
the  taking  of  a  note  for  the  sum  loaned  and  receiving  the  in- 
terest  in  advance,  was  held  to  be  thereby  prohibited,  and  that 
there  could  be  no  recovery  on  the  note  thus  discoimted.*  And 
where  such  a  corporation  received  goods  of  the  defendant  as 
security  for  money  loaned,  which  goods  were  not  pledged  or 
disposed  of  in  the  manner  required  by  charter,  it  was  decided 
that,  in  an  action  for  the  money  loaned,  the  defendant  could 
not  set  off  the  value  of  such  goods,  as  goods  sold  and  de- 
liv^ed.*  The  taking  of  a  note  as  security  in  contravention  of 
the  provisions  of  the  charter  did  not,  however,  prevent  a  re- 
covery by  the  corporation  of  the  amount  loaned  on  the  money 
counts.* 

An  insurance  company  of  Alexandria  was  by  its  act  of  in- 
corporation limited  in  the  performance  of  its  functions  to  the 
bounds  of  the  state  of  Virginia;  upon  the  separation  of  Alex- 
aadria  txom  the  state  of  Yirginia,  it  seems  that  the  company 
could  make  no  new  contracts  of  insurance  until  it  had  received 
additional  powers,*  although  it  was  held  by  the  supreme 


'  (few  Vork  Firemen  Ins.  Co.  v.  Ely,  2  Cowen  (N.  T.)  R.  664 ;  and  see 
6  Conn.  R.  660 ;  Lane  v.  Bennett,  6  Conn.  R.  574. 

*  niiltdeSiphia  Loan  Company  v.  Towner  et  al.  13  Conn.  R.  249. 
•Una. 

*  Ibid. ;  and  see  Idfe  and  Fire  Insurance  Co.  v.  The  Hechanio  Fixe  In- 
sinanM  Co.  ^  Wend.  (N.  T.)  Rep.  34. 

*  Koniv.  Ma.  As.  So.  6  Cran^  100,  per  JoiiBBODy  !• 
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court  of  the  United  States  that  such  separation  could  have 
no  effect  upon  the  existing  contracts  of  individuals.'  A  clause 
in  a  banking  charter,  however,  providing  that  its  operatkms 
of  discount  and  deposit  should  be  carried  on  in  a  particular 
village  or  place,  and  not  elsewhere^  is  regarded  as  referring  to 
the  ctttftomory  business  operations  of  the  bank,  and  not  to  an  iso- 
lated loan  made  by  the  cashier  abroad,  in  the  course  of  a  negoti- 
ation, the  purpose  of  which  was  to  secure  a  debt  due  to  the  bank.* 

It  may  well  be  questioned,  since  a  corporation  can  / 
make  such  contracts  only  as  are  allowed  by  its  act  of  incor- 
poration, whether  it  has  power  to  make  a  contract,  which 
should  so  operate  as  to  bind  its  legislative  capacities  forever 
thereafter,  and  disable  it  from  making  a  by-law,  which  the 
legislature  enables  it  to  enact*  Upon  this  principle  it  was 
held,  where  a  statute  authorized  a  city  corporation  to  make 
by-laws  '^  regulating,"  or,  if  ^found  necessary,  "preventing^ 
the  interment  of  the  dead "  within  the  limits  of  the  city, 
though  it  had  granted  lands  for  the  purpose  of  interment,  and 
had  covenanted  that  they  should  be  quietly  enjoyed  for  that 
purpose,  yet  that  the  corporation  was  not  estopped  by  its  con- 
tract from  passing  a  by-law  forbidding  such  interment  under  a 
penalty/  It  should  be  remarked,  however,  that  both  the  cases 
last  cited  were  concerning  municipal  corporations,  empowered 
for  direct  public  benefit  In  Little  v.  O'Brien,*  it  was  object- 
ed to  the  recovery  on  a  note  given  for  a  balance  of  instalments 


>  Ibid. 

*  Potter  and  another  v.  The  Bank  of  Ithaca,  6  Hill  (N.  T.)  Rep.  400 ; 
and  aeeSaydam  et  al.  v.  The  Morria  Canal  and  Banldns  Co.  5  HOI  (N.  Y.) 
R.  401,  n.  a. ;  8.  C.  6  HiU  (N.  T.)  Rep.  917,  that  aneh  loan  is  not  a  Tiolation 
of  1  R.  S.  (N«  T.)  719,  (  6,  prohibiting  a  foreign  banking  corporation  fiDom 
keeping'  an  office  of  diecoimi  and  deposit  for  the  tranaaction  of  bnaineaa. 

*  GoBler  V.  Corp.  of  Georgetown,  6  Wheat  R.  fiOB,  per  MaiahaU,  C.  J. 
«  Preabyterian  Chnich  o.  City  of  New  York,  6  Cowen  (N.  Y.)  R.  638 ; 

Coatea  v.  Mayor,  &c.  of  New  York,  7  Cowen  (N.  Y.)  R.  S04. 

*  0  Maaa.  R.  493;  and  S.  P.  Sehna  and  Tenneaaee  Railroad  Co.  v.  Tip- 
ton, 6  Alabama  Rep.  787 ;  Ely  v.  Spragae  et  al.  1  Claike  (N.  Y.)  Ch.  R. 
861 ;  Fiiat  Monicipality  of  New  Orleans  «.  Orleans  Theatre  Co.  9  RobiDSOQ 
(La.  R.  900. 
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due  from  the  defendant,  as  one  of  the  stocldiolders  in  an  in- 
snrance  company,  that  the  act  incorporating  that  company 
leqnired  that  the  capital  stock  should,  within  six  months  after 
payment,  be  invested  in  certain  designated  stocks ;  whereas, 
instead  of  sadi  investment,  it  appeared  that  the  company 
received  of  the  several  stockholders  their  respective  promissory 
notes,  with  collateral  security  for  the  payment  thereof,  one  of 
which  this  was.  It  was  here  said  by  the  court,  that  whether 
for  this  misbehavior  of  the  corporation  the  government  might 
not  seize  their  franchises,  upon  due  process,  was  a  question 
not  before  them ;  but  that  it  did  not  '^  lie  in  the  mouth  of  a 
stockholder  for  this  cause  to  avoid  his  contract,  which,  as 
between  him  and  the  company,  was  made  on  sufficient  consid* 
eration."  A  clause  in  a  bank  charter  that  "it  shall  not  be 
lawful  for  the  president  and  directors  of  said  bank  to  purchase 
or  discount  any  draft  or  bill  of  exchange  for  a  larger  sum 
tiian  five  thousand  dollars,  and  on  every  draft  or  bill  of 
exchange  purchased  or  discounted  by  said  bank  there  shall 
be  at  least  two  responsible  indorsers,  each  of  which  shall  be 
considered  good  for  the  amount  of  such  draft  or  bill,"  was  ad- 
judged to  be  directory  merely ;  and  could  furnish  no  protection 
to  one  who  has  borrowed  money  from  the  bank  to  a  larger 
amount  than  the  charter  permitted  against  the  claim  of  the 
bank  for  the  amount  so  borrowed^  The  splitting  of  a  large 
■um  borrowed  by  the  same  person  into  notes  of  five  thousand 
dollars  and  less,  was  held  to  be  a  clear  evasion  and  violation 
of  the  provision.*  To  discount  notes  payable  in  a  certain 
species  of  paper  money,  and  upon  renewal  to  take  a  premium 
of  one  per  cent  as  the  difference  between  that  and  other 
money ; '  or  to  discount  notes  at  the  usual  percentage,  with 
an  agreement  on  the  part  of  the  borrower  to  redeem  with 
specie  the  identical  bank  notes  received  by  him  on  the  loan, 


*  Bstei  &  Hines  o.  Tlie  Bank  of  the  State  of  AhAama,  9  Alabama 
R.  4i9,  463, 464,  465. 

MMd. 

*  Portland  Bank  v.  Stoxer,  7  Masa.  R.  433. 
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if  they  should  be  letumed  to  the  bank  during  the  contmuanoe 
of  the  loan,  and  also  to  purchase  of  the  company,  with  specie 
during  the  loan,  a  certain  amount  of  other  bank  notes  not  cur- 
rent, at  par,*  was  held  not  inconsistent  with  a  clause  in  a  bank* 
ing  charter,  prohibiting  the  company  from  using  their  moneys, 
&&,  in  trade  or  commerce.  So  a  contract  by  which  a  bank 
lent  a  large  sum  of  money  taking  bills  of  exchange  at  nine 
months  for  the  payment  thereof,  and  received  at  the  time,  and 
as  one  of  the  conditions  of  the  loan,  a  quantity  of  cotton,  with 
authority  to  ship  it  to  a  foreign  port,  and  sell  it  for  the  account 
and  at  the  risk  and  expense  of  the  owners,  and  to  credit  his 
bill  with  the  amount  of  the  net  proceeds,  adding  the  difference 
of  exchange,  is  not  ^^  a  dealing  in  goodsy  wares  and  merchant 
dise,^^  within  the  prohibition  of  a  fundamental  law  of  the  bank 
forbidding  such  dealing,  ''  unless  it  be  to  secure  a  debt  due  the 
said  bank,  incurred  by  the  regular  transactions  of  the  same."  * 
The  word  ''deal"  in  such  a  clause  was  construed  to  mean 
"  to  buy  and  sell  for  the  purpose  of  gain."  ^ 

2.  And  although  it  is  well  settled,  that  legislative  acts  divest- 
ing a  corporation  of  any  rights  with  which  it  is  clothed  by 
charter,  as  a  right  to  make  particular  contracts,  are  void  under 
the  constitution  of  the  United  States,  as  impairing  the  obligatioa 
of  the  charter ;  *  yet  it  is  evident,  that,  except  so  far  as  privileged 
by  the  instrument  of  their  creation,  corporations,  like  individ- 
uals, are  subject  to  legislative  action;  and  hence  all  contracts 
made  by  them  in  contravention  of  the  general  laws  of  the  land 
are  voidable,  or  may  be  void  by  force  of  statutory  provision.*/ 
Neither  is  it  necessary  that  corporations  eo  nomine  should  bel 
embraced  within  the  terms  of  an  act,  to  subject  them  to  its] 


'  Northampton  Bank  v.  Allen,  10  Maas.  R.  284 ;  and  aee  Fleekner  v. 
United  Sutea  Bank,  8  Wheat.  R.  338. 

'  Batea  &  Hinea  v.  The  State  Bank  of  Alabama,  2  Alabama  R.  466  to 
475. 

•Ibid. 

^Caae  of  Dartmouth  College,  4  Wheat.  518 ;  Allen  v,  McEeen,  1  Samn. 
C.  C.  R.  976. 

*  Paine  v,  Baldwin,  3  Smedea  &  Maxab.  (Miaa.)  661. 
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I^ohibitioDfl,  since  it  ia  well  settled  that  the  words  inhabiiaaiSi 
oocupierSf  or  persons^  may  include  incorporated  companies.^ 
In  Virginia,  it  was  considered  that  no  recovery  coold  be  had 
upon  notes  there  issued  by  a  banking  corporation  of  another 
state,  through  an  agency  established  in  Virginia,  inasmuch  as 
such  banking  operations  would  be  contrary  to  the  poUcy  of  the 
statute  against  unincorporated  banking  companies ;  though  it 
was  admitted  that  notes  originally  issued  by  a  bank  in  the 
state  of  its  incorporation  might  well  be  negotiated  and  enforced 
in  Virginia ;  and  that  contracts  ancillary  to  banking  operations 
might  legally  be  made  there  by  such  a  corporation.'  It  was 
by  virtue  of  this  last  distinction,  that  the  court  of  chancery  in 
New  York,  notwithstanding  the  restraining  act,  enforced  a 
mortgage,  given  to  a  Pennsylvanian  banking  corporation  upon 
lands  in  New  York,  for  the  security  of  a  loan  made  in  Pennsyl* 
vania,'  although  banks  of  other  states  are  within  the  restrain- 
ing acts  of  New  York,  and  cannot  recover  the  amount  of  a 
check  discounted  by  them  in  violation  of  those  statutes/  On 
an  information  in  the  nature  of  a  quo  warranio,  judgment  of 
ouster  was  rendered  against  an  insurance  company  in  the 
state  of  New  York  for  contracting  as  a  bank,  contrary  to  an 
act  of  that  state,  passed  to  restrain  unincorporated  banking 
associations/  The  same  company  having,  as  indorsee,  brought 
an  action  against  an  indorser  of  a  promissory  note,  discounted 


>  Inst.  703 ;  Rex  v.  Gardner,  Cowp.  79 ;  The  Clinton  Woollen  and 
Cotton  Mannf.  Co.  «.  Morae  and  Bennett,  (Oet.  7, 1817,)  cited  in  and  see 
The  People  o.  Utica  Ins.  Co.  15  Johns.  (N.  Y.)  R.  388 ;  Mott  v.  Hicks, 
'  1  Cowen  (N.  Y.)  R.  513 ;  United  States  o.  Johns.  1  Wash.  C.  C.  R.  364 ; 
City  of  St.  Lonis  o.  Rogers,  7  Missouri  R.  19 ;  State  of  Indiana  v.  Warren 
et  al.  6  Hill  (N.  T.)  R.  33 ;  State  v.  Nashville  University,  4  Hnmphrey 
(Tenn.)  R.  157. 

'Bank  of  Marietta  v.  Stanaxd,  2  Randolph  (Va.)  R.  465;  5  Randolph 
(Ya.)  R.  389. 

'  Silver  Lake  Bank  v.  North,  4  Johna.  (N.  Y.)  Ch.  R.  370. 

^Pennington  v.  Townsend,  7  Wend.  (N.  T.)  R.  876;  and  see  New  Hope 
Delaware  Bridge  Company  v.  Ponghkeepsie  Silk  Company,  85  Wend.  (N. 
T.)  R.  648. 

*  People  V.  Utica  Ins.  Co.  16  Johns.  (N.  T.)  R.  358. 
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by  the  corporation^  the  note  was  adjudged  void,  under  that 
section  of  the  above  restraining  act,  which  declares,  ''  that  all 
notes  and  securities  for  the  payment  of  money,  or  the  deUvery 
of  property,  made  or  given  to  any  such  association,  institution, 
or  company,  not  authorized  for  banking  purposes,  shall  be  null 
and  void."  *  It  need  hardly  be  added,  that  such  an  act  cannot 
be  evaded  by  making  the  note  payable  to  individuals,  the 
corporation  claiming  as  indorsee.*  But  though,  in  the  above 
case  of  Utica  Insurance  Company  v.  Scott,  the  note  by  force 
of  the  restraining  aot  was  adjudged  void,  and  in  analogy  to  the 
statute  of  gaming,  it  was  held  that  it  would  be  so,  into  whatever 
hands  it  might  pass;  yet,  say  the  court,  ''there  is  a  material 
distinction  between  the  security  and  contract  of  lending.  The 
lending  of  money  is  not  declared  void,  and  therefore,  wherever 
money  has  been  lent,  it  maybe  recovered,  although  the  securUjf 
itself  is  void."*  This  distinction  between  the  security  and 
the  contract  in  cases  falling  under  the  restraining  acts  seem  to 
be  much  shaken  in  New  York  by  the  later  authorities ;  and 
the  contract,  as  well  as  the  security,  would  probably  now  be 
adjudged  void.^ 

These  cases  by  no  means  decide  that  an  insurance  company 
cannot  receive  a  promissory  note,  but  only  fhat  notes  or  securities 
of  any  kind,  received  by  the  corporation  in  the  course  of  banking 
transactions,  as  the  discounting  of  notes  for  the  deducted  interest, 


*  Utiea  Ins.  Co.  o.  Scott,  19  JohoB.  (N.  T.)  R.  1 ;  Same  v.  Hunt  and 
Brooks,  1  Wend.  (N.  Y.)  R.  66 ;  Same  •.  Gadwell,  3  Wood.  (N.  Y.) 
R.  S96  ;  see,  too,  N.  Y.  Firemen  Ins.  Co.  o.  Ely,  S  Cowen  (N.  Y.)  R.  678 ; 
Same  «.  Storges,  2  Cowen  ( N.  Y.)  R.  664. 

'New  York  Firemen  Ins.  Co.  «.  Ely,  sup.,  per  Savage,  C.  J.,  et  ead* 
anc. 

'  Ulica  Ins.  Co.  v,  Sootty  sop. ;  Same  v.  Kip,  8  Cowen  (N.  Y.)  R.  90 ; 
Philadelphia  Loan  Company  t*.  Towner  et  al.  13  Conn.  R.  S40  ;  and  see 
Hnssey  v.  Jacob,  1  Com.  R.  4;  Bowyer  v.  Bampton,  2  Stra.  1155; 
Baijean  v.  Walmsley,  8  Stra.  1849 ;  Robinson  v.  Bland,  8  Burr.  1080. 

«  Beach  v,  Fulton  Bank,  3  Wend.  (N.  Y.)  R.  573 ;  North  River  Insur- 
aaoe  Co.  e.  Lawrence,  3  Wend.  (N.  Y.)  R.  488 ;  8  Conn.  R.  678 ;  Life 
sad  Fire  Insnranee  Co.  o.  Meehanio  Fire  Insuranoe  Co.  7  Wend.  (N.  Y.) 

21 


242  PRIYATS   CORPORATIONS.  [CH.  Yin* 

aie  void  by  force  of  the  express  proTision  of  a  statate.  On  the 
contrary,  an  insurance  company  has  power  to  take  notes  for 
premiums  as  incidental  to  its  proper  business  of  insurance ;  and 
in  the  case  of  the  New  York  Firemen  Insurance  Company  v. 
Sturges,'  which  was  an  action  by  the  corporation  as  indorsee 
against  an  indorser  of  a  promissory  note,  given  in  renewal  of  one 
discounted  by  the  corporation,  the  proceeds  to  be,  and  in  fact, 
applied  to  the  payment  of  a  debt  due  by  note  to  it  for  premiums ; 
though  it  appeared  that  twenty  dollars,  the  excess  of  the  note 
discounted  over  the  premium  note  taken  up,  was  paid  to  the 
promisors,  yet  it  was  held  that  the  corporation  might  recover, 
notwithstanding  the  restraining  act;  inasmuch  as  it  was  a 
transaction  in  the  course  of  its  proper  business  of  insurance;  the 
small  amount  urged  as  a  discount  on  the  funds  of  the  institution, 
which  might  be  accidental,  forbidding  the  conclusion  that  it 
was  a  business  transaction  of  borrowing  and  lending. 

If  a  corporation  is  authorized  to  raise  money  on  promissory 
notes  for  a  particular  purpose,  or  if,  as  is  frequently  the  case 
with  other  than  banking  institutions,  it  may  receive  notes  in 
the  course  of  its  proper  business,  evidence  may  be  admitted  in 
the  one  case  in  favor,*  and  in  the  other  against,  the  corporation,* 
to  impeach  the  notes,  by  showing  that  they  were  issued  for 
another  purpose,  or  received  in  the  course  of  business  improper 
or  forbidden  to  it  As  in  ordinary  cases,  ut  res  magis  vcUecU^ 
quam  pereat,  the  presumption,  is  always  in  favor  of  the  validity 
of  the  contract ;  or,  in  other  words,  it  will  be  presumed  that  the 
debt  was  due,  or  the  note  or  other  security  given,  in  the  lawful 
course  of  business,  until  the  contrary  is  shown.^    The  form 


R.  31 ;  New  Hope  Delaware  Bridge  Companj  9.  Ponghkeepote  SUk  Com- 
pany, 85  Wend.  (N.  Y.)  R.  648,  where  find  old  Buthorities  doubted. 

^  2  Cowen  (N.  T.)  R.  664 ;  see,  too,  People  o.  Brewster,  4  Wend. 
{N.  Y.)  R:  498. 

*  Slark  V.  Highgate  Archway  Company,  5  Tannt.  798. 

'  N.  Y.  Firemen  Ins.  Co.  o.  Starges ;  and  Same  v.  Ely,  8  Cowen  (N. 
Y.)  R  664  and  678. 

*  N.  Y.  Firemen  Ins.  Co.  o.  Starges ;  and  same  «.  Ely,  sap. ;  Baricer  v. 
Meehanio  Fire  Insoraoce  Company,  3  Wend.  (N.  Y.)  R.  94 ;  Saflbrd  •• 
Wyckoff,  4  HUl  (N.  Y.)  R.  446,  445,  446,  Chan.  Walworth. 
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and  appearance  of  the  instrument  may  howeyer  be  such, 
bearing  devices  usual  on  bank  notes,  and  resembling  those  used 
as  the  circulating  medium  of  the  country,  as  to  put  a  holdw 
upon  his  guard,  and  render  it  incumbent  on  him  to  show  that 
he  received  it  in  the  ordinary  course  of  business,  and  paid 
a  valuable  consideration  therefor,  without  notice  of  the  illegal 
puipose  for  which  it  was  issued,  to  entitle  him  to  recover 
thereon.^  In  courts  of  law  the  question  of  knowledge  of  or 
participation  in  the  illegal  intent  in  such  cases  is  properly  a 
question  for  the  jury.* 

In  general,  illegahty  of  consideration  does  not  avoid  a  note  in 
the  hands  of  a  bonajide  holder  without  notice ;  and  accordingly 
where  the  directors  of  a  bank,  for  the  purpose  of  controlling  the 
election  of  its  officers,  entered  into  an  arrangement  to  purchase 
on  account  of  the  bank  a  large  amount  of  its  stock,  at  a  premium 
of  seven  per  cent  above  its  par  value,  and  to  effect  this  object 
paid  for  the  stock  to  the  amount  of  its  par  value,  with  the  funds 
of  the  bank,  transferring  the  stock  in  trust  for  the  bank,  and 
for  the  purpose  of  paying  the  piemium,  each  director  borrowed 
money  of  the  bank  by  causing  his  own  note  indorsed  to  be 
discounted  at  the  bank ;  in  an  action  brought  by  the  bank, 
upon  one  of  these  notes  against  the  indorsers,  they  were  not 
allowed'to  set  up  the  illegality  of  the  original  transaction  as  a 
defence,  upon  the  ground  that  the  bank  was  to  be  cdnsideied 
as  an  innocent  third  party.' 

In  the  case  of  the  Utica  Insurance  Company  v.  Scott ;  ^  we 


'  Attorney-Gsnenl  9.  The  Life  &  Fire  Insanwoe  Company,  0 
(Sf.  T.)  Chan.  R.  470 ;  Smith  v.  The  Alabama  Life  Ins.  and  Trnat  Co. 
4  Alabama  R.  567. 

*  The  Bianoh  Bank  at  Montgomery  o.  Crookeron  et  aU  6  Alabama  R. 
960. 

'  Preaideniy  Directors,  and  Company  of  the  City  Bank  of  New  York  o. 
Baznaid  and  Maroy,  1  Hall  (N.  T.)  R.  70. 

«  10  Johns.  (N.  T.)  R.  6.  See,  howoTer,  The  Braneh  Bank  at  Mont- 
gomery V.  Crookeron  et  al.  6  Alabama  R.  960 ;  and  remarks  of  Chan. 
Walworth  in  Safibrd  «.  Wyekoff,  4  HiU  (N.  T.)  R.  444,  445,  446 ;  Attor- 
■ey-Genetal  o.  The  Life  &  Fire  Insoranee  Company,  9  Paige  (N.  T.) 
Chan.  R.  470. 
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have  seen  that  It  was  s«d  by  the  Supreme  Court  of  the  Slate 
of  New  7o^k,  that  notes  or  other  securities  made  or  giren  to  aft 
association,  institution,  or  company,  in  the  coarse  of  unauthor* 
ized  banking  transactions;  are  void  by  the  terms  of  their 
restraining  act,  even  in  the  hands  of  an  innocent  holder ;  and 
that  the  only  remedy  is  an  action  for  the  consideration.  la 
England,  the  statute  15  Geo.  II.  c.  13,  prohibited  any  body 
corporate,  or  any  other  persons  in  partnership,  exceeding  six, 
from  borrowing,  owing,  or  taking  up  any  money  on  their  bills 
or  notes  payable  at  demand,  or  at  any  less  period  than  six 
months  from  the  borrowing;  but  did  not  expressly  avoid 
securities  made  in  contravention  of  the  act  In  the  case  of 
Wigan  V.  Fowler,*  which  was  an  action  by  an  indorsee  against 
seven  persons  as  acceptors  of  a  bill  of  exchange,  the  fact  that 
the  partnership  of  the  acceptors  consisted  of  more  than  six 
persons  not  appearing  on  the  face  of  the  bill,  and  at  the  time 
of  taking  the  note  the  plaintiff  not  being  privy  to  that  fact,  or 
that  the  note  was  within  the  prohibition  of  the  statute,  it  was 
held  that  he  might  recover  upon  it.  In  Broughton  v.  The 
Manchester  Water  Works  Company,'  Hohroyd,  Justice,  in 
commenting  upon  this  case,  observes,  that  the  statute  of  Geo.  11. 
does  not  expressly  avoid  the  security ;  '^  if  it  did,  the  bill 
would  (as  in  case  of  usury  or  gaming)  be  void  in  the  hands  of 
an  innocent  holder,  although  the  defect  did  not  appear  on  the 
face  of  the  instrument"  That "  was  an  action  by  the  plaintifi 
as  indorsees  of  a  bill  of  exchange  accepted  by  the  defendants, 
and  payable  at  three  months  from  date.  The  Court  of  King's 
Bench  distinguished  this  case  from  Wigan  t^.  Fowler  above 
cited,  and  held  that  the  plaintifis  could  not  recov^  on  a  bfll 
prohibited  by  the  statute  of  Geo.  II. ;  inasmuch  as  they  weie 
not  innocent  indorsees,  being  bound  to  take  notice  of  the 
public  act  of  parliament  by  which  the  defendants  were  incor- 


*  1  Starkie,  459. 

*  S  Bftni.  &  AM.  10,  per  Holroyd,  J. 

*  Broagkton  et  a1.  tr.  The  Mancheeter  Water  Works  Go.  8  Bam.  ft  AM. 
1 ;  see,  however,  Slark  v.  Highgate  Archway  Co.  5  Taant.  79S,  Gibbs,  J. 


*  Wigu  V,  Fowler,  S  Chitty  E.  1S8;  Peniog  v.DanstoD,  Ryan  & 
Moody,  496. 

'  Bronghton  o.  Maoch.  Water  Works  Co.  3  Bam.  &  Aid.  19  per  Best^ 
J. ;  People  v.  Utica  Ina.  Co.  16  Johns.  (N.  Y.)  R.  383  per  Thompeon,  J.  ; 
N.  Y.  Fuemen  Ins.  Co.  v.  Ely,  9  Cowea  (N.  Y.)  R.  699,  per  Sutherlaad, 
J. ;  N.  Y.  Firemen  Ins.  Co.  «.  Ely,  6  Coon.  R.  668,  per  Hosmer,  C.  J. ; 
Lessee  of  Knowles  et  al.  v.  Beaiy,  1  McLean  (U.  S.  Cir.  Ct.)  R.  43. 
Wheie  the  proprietors  of  a  toll-bridge  were  aothorixed  by  law  to  coounute 
toll  with  any  person  or  corporation,  this  was  held  to  extend  only  to  such 
corpmtions  as  had  a  legal  capadty  .to  enter  into  sneh  a  contract.  Byssey  o. 
OihBoie^  3  Gseenl.  (Me.)  R.  191«^ 
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porated,  and  being  bound  to  know,  therefore,  when  they 
received  the  paper,  that  it  was  the  acceptance  of  a  corporation 
piohilnted  from  owing  money  on  such  a  bill.  It  seems  however 
to  be  now  considered,  in  England,  that  taking  all  the  bank  acts 
together,  the  object  of  the  legislature  was  to  give  protection  to 
the  Bank  of  England  against  rival  banks  only ;  and  that  they 
do  not  prevent  merchants  from  issuing  bills  short  of  six  months' 
date,  though  there  were  more  than  six  partners  in  the  firm,  if 
really  not  bankers,  and  the  bills  were  issued  only  for  the 
purposes  of  commerce.* 

3.  When  the  charter  or  act  of  incorporation,  and  valid 
statutory  law,  are  silent  as  to  what  contracts  a  corporation  may 
make,  as  a  general  rule,  it  has  power  to  make  all  such  contracts 
as  are  necessary  and  usual  in  the  course  of  business,  as  means  \ 
to  enable  it  to  attain  the  object  for  which  it  was  created,  and 
none  other.'  The  creation  of  a  corporation,  for  a  specified 
purpose,  implies  a  power  to  use  the  necessary  and  usual  means 
to  effect  that  purpose ;  and  though  their  charters  were  entirely 
ail^it  on  the  subject,  banks  would  necessarily  be  empowered 
to  issue  and  discount  promissory  notes  and  bills  of  exchange, 
and  insurance  companies  to  make  contracts  of  indemnity 
against  losses  by  fire  or  marine  accident,  or  both,  as  the  case 
might  be.  ^^  When,"  says  Mr.  Justice  Best,  ''  a  company  like 
the  Bank  of  England,  or  East  India  Company,  are  incorporated 
for  the  purposes  of  trade,  it  seems  to  result  from  the  very  object 
of  their  being  so  incorporated,  that  they  should  have  power  to 
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accept  bills,  or  issue  promissory  notes ;  it  would  be  impossible 
Cor  either  of  the  companies  to  go  on  without  accepting  bills." ' 
And  if  a  bank  have  power  to  issue  paper  for  circulation,  and 
fhere  is  no  limitation  in  the  charter  as  to  the  kind  of  paper  to 
be  issued,  it  may  issue  post-notes,  and  when  issued  they  may 
circulate  as  ctirrency.'  But  where  a  company  was  incorporated 
not  for  the  purposes  of  trade,  but  merely  to  carry  on  the 
business  of  supplying  the  inhabitants  of  a  particular  place 
With  water,  it  was  considered  that  they  could  not  become  the 
makers  of  promissory  notes,  or  the  acceptors  of  billa  of  ex* 
change,  without  express  authority ;  since  the  nature  of  the 
business  in  which  they  were  engaged  did  not  raise  a  necessary 
implication  of  such  a  power.*  In  an  action  by  an  insurance 
company  as  indorsees  against  the  indoisers  of  a  promissory 
note,  given  to  the  conpany  in  renewal  of  one  discounted  by 
ihem  in  a  mere  transaction  of  borrowing  and  lending^  it  waa 
held  upon  general  principle  by  the  Supreme  Court  of  ESrrora 
of  the  State  of  Connecticut,  that  the  note  was  void  in  the  hands 
of  the  corporation,  as  received  by  it  in  the  prosecution  of  a 
business .  unauthorized  by  its  charter.'*  A  life  insurance  and 
trust  company  was  incorporated  with  a  capital  of  one  millioB 
of  dollars  to  be  paid  in  cash,  and  such  other  money  aa  it  might 
receive  in  trust,  and  by  its  charter,  was  required  to  invest  one 
half  of  its  capital  of  one  millioti  in  bonds  or  notes  secured  by- 
mortgage,  and  the  remaining  half^  together  with  its  premiums^ 
profits  and  moneys  received  in  trust,  might,  in  the  discretion  of 
the  company,  be  invested  in  stocks  loaned  to  any  city,  county 
or  company,  or  be  invested  in  such  real  or  personal  securities 
as  it  might  deem  proper.  It  was  held  that  the  ccnnpaoycoidd 
not  lend  its  credU,  by  making  bonds-  to  fall  due  in  future,  and 

*  Brott^kton  v.  Maneh.  Water  Works  Co.  9  Bsm.  &  AM.  >1,  Id.;  seo^ 
too,  Edie  and  aDother  v.  East  India  Co.  fi  Borr.  ISlft;  Ynboroagh  v.  Bank 
of  England,  16  East^  6 ;  Mnrtay  t .  East  India  Co.  6  B.  aiMi  Aid.  S04. 

*  Campbell  et  al.  v.  The  BfiissiBsifipi  Union  Bank^  6  Howanl  (Miasianpii^ 
R.  625. 

*  Brocighton  v.  Maneh.  Water  Works  Co.  sspra,  per  Bailey  ^  Best,  ^* 
«  N.  Y.  Firemea  Ins.  Co.  v.  Ely,  5  Coon.  R*  660«. 
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^Bchanging  such  bonds  for  ifae  bonds  of  an  individual  fixr  the 
same  amount,  and  that  a  bond  so  taken  was  void.*  On  ths 
Dther  band,  wheie  a  glass  company,  not  empowered  to  sell 
goods  generally,  sold  them  to  one  in  their  service,  upon  its 
being  objected  tiiat  the  company  was  not  authorized  to  keep  a 
store  of  goods  and  sell  them  in  die  manner  they  did,  and  could 
not,  ther^ie,  recover  on  a  count  for  goods  sold  and  delivered, 
k  was  held,  that  the  legislature  did  not  intend  to  prohibit  a 
«ipply  of  goods  to  those  employed  in  the  manufactory,  and 
tfmt  the  oorporation  might  recover  for  them.  <'  Besides,"  say 
the  court,  '^the  defendant  cannot  refuse  payment  on  this 
ground;  but  the  legislature  may  enforce  the  prohibition,  by 
eausmg  the* charter  to  be  revoked,  when  they  shall  determine 
that  it  has  been  abused."  '  A  promise  by  a  company  incor* 
pomted  '^for  the  purpose  of  engaging  in  the  whale  fishery  and 
in  the  .manu£Bu;tuie  of  spermaceti  candles  "  to  pay  at  a  future 
day  for  state  bonds  by  them  purchased,  was  decided  to  be 
prima  fo/de  valid  and  binding.'  And  where  the  president  of 
a  glass  company  executed  a  promissory  note  in  the  name  of 
the  company,  in  payment  for  wood  furnished  them  to  use  in 
the  manufacture  of  glass,  a  recovery  was  had  against  the 
company  thereon;  it  being  adjudged,  that  a  corporation  could, 
without  express  authority  in  its  charter,  give  a  negotiable 
promissory  note  in  the  course  of  its  legitimate  business,  as 
iaciuded  in  the  word  person  used  in.the  statute  3  and  4  Amu* 
Upon  the  same  principle  it  was,  that  where  an  incorporated 
oomnuasion  company  was  empowered  to  eaxploy  its  stocdc 
ndfAy  in  advancing  m<mey,  when  requested,  on  goods,  .and  in 


^  Smith  V.  The  Alabama  Life  Ibs..&  Tnist  Co.  4  Alabama R.  658. 

'  Cheater  Glass  Co.  o.  Dewey,  16  Mass.  R.  IDS ;  and  see  Moss  v.  The 
Rosaie  Lead  MiaiDg  Compaay,  5  HiU  (N.  ¥.>  R*  137 ;  Safiud  v.  Wyckoff, 
4  Hill  (N.  Y.)  R.  444,  445,  446,  Chan.  Walworth;  Pxoprietoxs  of  Qnincy 
Canal  v,  Newoomb,  7  Metealf  (Mass.) 'R.- 975. 

'  "nie  State 'Of  Indiana  «.  Wtnttretali6  HH1<N.T.)  R.-^SS. 

«  Mott  V.  Hicks,  1  Cowen  (N.  Y.)  R.'-5I8;  The  'State  of  Bfdina  v. 
Winua  ei  al.'6  HIU  (N.  Y.)  R.  88;  €Me  V.  Nashtille  Ufdvenilty,  4 
Humphrey  (Tenn.)  R.  157. 
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the  sale  of  such  goods  on  commission,  it  was  held  that  the 
company  might  agree  to  pay  or  adrance  money  at  a  future 
day,  and  that,  though  not  expressly  authorized,  they  might 
engage  to  do  this  by  the  acceptance  of  a  bill  It  was  idso 
considered,  that  it  was  not  necessary  that  the  goods  should  be 
delivered  to  the  company  prior  to  their  advancing  on  them ; 
but  that  they  might  advance  money  or  accept  a  bill,  upon  an 
agreement  to  deposit  or  consign  goods.'  Two  or  more  corpo- 
rations cannot  consolidate  their  funds,  or  enter  into  a  copartner* 
ship,  unless  authorized  by  express  grant  or  necessary  impli- 
cation.' And  where  two  corporations  are  created  by  adjacent 
States  with  the  same  name,  for  the  construction  of  a  canal  in 
both  States,  and  are  afterwards  imited  by  the  legislative  acts 
of  both  States,  this  does  not  merge  the  separate  corporate 
existence  of  such  corporations,  but  only  creates  an  unity  of 
stock  and  interest.'  In  Massachusetts  it  has  been  held  that  it 
is  not  illegal,  either  at  common  law  or  under  the  statute  of 
that  State  of  1786,  ch.  11,  sec.  3,  for  two  religious  corpo- 
rations, though  one  of  them  be  in  an  adjoining  State,  to  unite  in 
the  settlement  of  a  minister,  if  they  agree  to  worship  together/ 
In  the  Trustees  of  Amherst  Academy  v.  Cowles,*  an 
academy  incorporated  "to  promote  morality,  piety,  and 
religion,  and  for  the  instruction  of  youth  in  the  learned  lan- 
guages, and  in  such  arts  and  sciences  as  are  usually  taught  in 
other  academies," — with  power  to  apply  property  already 
given,  or  which  might  thereafter  be  given,  to  the  above  purposes, 
the  income  thereof  not  to  exceed  five  thousand  dollars,  was 
held  capable  of  procuring  subscriptions  and  taking  promissory 
notes  to  constitute  a  fund  for  the  purpose  of  founding  an 
institution,  "for  the  classical  or  academical  and  collegiate 
education  of  indigent  young  men,  with  the  sole  view  to  the 


'  Mum  V.  Commisrion  Comp.  16  Johns.  (N.  Y.)  R.  44. 
■  Shanm  Cuial  Company  v.  Fulton  Bank,  7  Wend.  (N.  T.)  R.  41fl< 
'  Fanmm  v.  Biaolntone  Canal  Corporation,  1  Snmner  G.  C.  R.  47. 
«  Pockham  v.  North  Pariah  in  SaTerhm,  16  Pick.  (Maaa.)  R.  S87S. 
•  3  Pick.  (Maaa.)  R.  497. 
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Christiaii  ministry,'^  to  1>e  incorporated  with  the  academy.  It 
was  furth^  decided  in  this  ease,  that  an  assignment  by  the 
trustees  of  the  academy  of  such  promissory  notes,  to  a  college 
incorporated  distinct  from  the  academy,  but  by  its  charter 
authorized  to  receive,  and  required  to  appropriate,  the  fund  in 
qnesdon  according  to  the  will  of  the  donors,  was  valid;  and 
that  an  action  upon  a  negotiable  note  given. as  above,  and 
assigned  by  deed  to  the  college,  but  not  indorsed,  was  rightly 
brought  in  the  name  of  the  trustees  of  the  academy. 

4.  We  have  before  seen  that  corporations,  as  banks,  of  one 
State  cannot  issne  notes  or  bills,  or  exercise  banking  privileges, 
in  another  State,  in  violation  of  its  restraining  acts,  or  settled 
law  pK^bitory  of  such  contracts  or  acts.  In  the  recent  case 
of  the  Bank  of  Augusta  v.  Earle,  the  very  important  ques- 
tion of  the  general  right  of  a  corporation  to  make  contacts  in 
another  State  than  that  of  its  creation,  underwent  a  thorough 
examination  by  the  highest  judicial  tribimal  of  the  country, 
and  the  result  was  declared  in  the  very  able  and  satisfactooy 
opinion  delivered  by  the  Chief  Justice  of  the  Supreme  Court 
of  the  United  States.  That  was  an  action  brought  by  the 
plaintiff,  a  banking  corporation  incorporated  by  the  Legisla^ 
tuie  of  the  State  of  Georgia,  and  empowered,  amongst  otfaor 
things,  to  purchase  bills  of  exchange  against  the  defendant,  a 
citizen  of  the  State  of  Alabama,  on  a  bill  of  exchange  drawn 
and  indorsed  in  Mobile,  Alabama.  The  bill  was  drawn  for 
the  purpose  of  being  discounted  by  the  agent  of  the  bank,  who 
had  funds  of  the  bank  for  the  purpose  of  purchasing  biUs^ 
derived  from  bills  and  notes  discounted  in  Georgia  by  the 
bank,  and  payable  in  Mobile,  with  which  funds  the  agent  of 
the  bank  did  discount  and  puichase  the  bill  sued  on,  at  Mobile, 
for  the  bank.  It  was  contended  that  the  contract  was  void, 
and  did  not  bind  the  defendant  to  the  payment  of  the  bill,  on 
the  general  ground,  that  a  bank  incorporated  by  the  laws  of 
Georgia  could  not  lawfully  exercise  the  power  of  discounting 
bills  in  the  State  of  Alabama ;  and  this  ground  was  sustained 
by  the  decision  of  the  Circuit  Court,  before  whom  the  case 
was  first  tried.^    The  Supreme  Court  of  the  United  States 

>  13  Peten  R.  521. 
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reversed  the  decision  in  this  and  two  similar  cases,*  decided  in 
the  same  way  by  the  Circuit  Court ;  and  the  Chief  Justice  in 
delivering  the  opinion  of  the  Court  thus  treats  the  question. 

'<It  is  very  true  that  a  corporation  can  have  no  legal 
existence  out  of  the  boundaries  of  the  sovereignty  by  which  it 
is  created.  It  exists  only  in  contemplation  of  law,  and  by 
force  of  the  law;  and  where  that  law  ceases  to  operate,  and  is 
no  longer  obligatory,  the  corporation  can  have  no  existence. 
It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate 
to  another  sovereignty.  But  although  it  must  live  and  have 
its  being  in  that  State  only,  yet  it  does  not  by  any  means 
follow  that  its  existence  there  will  not  be  recognized  in  other 
places ;  and  its  residence  in  one  State  creates  no  insuperable 
objection  to  its  power  of  contracting  in  another.  It  is  indeed 
a  mere  artificial  being,  invisible  and  intangible;  yet  it  is  a 
person,  for  certain  purposes  in  contemplation  of  law,  and  has 
been  recognized  as  such  by  the  decisions  of  this  Court  It  was 
so  held  in  the  case  of  The  United  States  v.  Amedy,'  and  in 
Beaston  v.  The  Farmers  Bank  of  Delaware.*  Now,  natural 
persons,  through  the  intervention  of  agents,  are  continually 
making  contracts  in  countries  in  which  they  do  not  reside ; 
and  where  they  are  not  personally  present  when  the  contract 
is  made;  and  nobody  has  ever  doubted  the  validity  of  these 
Agreements.  And  what  greater  objection  can  there  be  to  the 
capacity  of  an  artificial  person,  by  its  agents,  to  make  a  contract 
within  the  scope  of  its  limited  powers,  in  a  sovereignty  in 
which  it  does  not  reside ;  provided  such  contracts  are  permitted 
to  be  D:iade  by  th^n  by  the  laws  of  the  place? 

'^  The  corporation  must  no  doubt  show  that  the  law  of  its 
creation  gave  it  authority  to  make  such  contracts,  throu^  such 


^  Bank  of  United  States  v.  Primrose,  and  New  Orleans  and  Canolton 
Railroad  Company  v.  Earle,  13  Peters  R.  521 ;  and  see  The  Commeioial 
and  Railroad  Bank  of  Vicksbnrgh  v.  Sloeomb  et  al.  14  Peters  R.  00 ; 
8.  P.  Irfine  for  the  use  of  the  Lumberman's  Bank  «•  I^wry,  14  Peten 
R.  393  ;  Runyan  «.  Coster  14  Peten  R.  1S2. 

*  11  Wheat.  R.  419. 

*  19  Peters  R.  135. 
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agents.  Tet,  as  in  the  case  of  a  natural  person,  it  is  not  neces- 
sary that  it  should  actually  exist  in  the  sovereignty  in  which 
the  contract  is  made.  It  is  sufficient  that  its  existence  as  an 
artificial  person,  in  the  State  of  its  creation,  is  acknowledged 
and  recognized  by  the  law  of  the  nation  where  the  dealing  takes 
place ;  and  that  it  is  permitted  by  the  laws  of  that  place  to 
exercise  there  the  powers  with  which  it  is  endowed. 

"  Every  power,  however,  of  the  description  of  which  we  are 
speaking,  which  a  corporation  exercises  in  another  State, 
depends  for  its  validity  upon  the  laws  of  the  sovereignty  in 
which  it  is  exercised ;  and  a  corporation  can  make  no  valid 
contract  without  their  sanction,  express  or  implied.  And  this 
brings  us  to  the  question  which  has  been  so  elaborately  dis- 
cussed ;  whether,  by  the  comity  of  nations  and  between  these 
States,  the  corporations  of  one  State  are  permitted  to  make 
contracts  in  another.  It  is  needless  to  enumerate  here  the 
instances  in  which,  by  the  general  practice  of  civilized  countries, 
the  laws  of  the  one  will,  by  the  comity  of  nations,  be  recognized 
and  executed  in  another,  where  the  rights  of  individuals  are 
concerned.  The  cases  of  contracts  made  in  a  foreign  country 
are  familiar  examples;  and  courts  of  justice  have  always 
expounded  and  executed  them,  according  to  the  laws  of  the 
place  in  which  they  were  made ;  provided  that  law  was  not 
repugnant  to  the  laws  or  policy  of  their  own  country.  The 
comity  thus  extended  to  other  nations  is  no  impeachment  of 
sovereignty.  It  is  the  voluntary  act  of  the  nation  by  which 
H  is  offered ;  and  is  inadmissible  when  contrary  to  its  policy  or 
prejudicial  to  its  interests.  But  it  contributes  so  largely  to 
promote  justice  between  individuals,  and  to  produce  a  friendly 
intercourse  between  the  sovereignties  to  which  they  belongi 
that  courts  of  justice  have  continually  acted  upon  it,  as  a  part 
of  the  voluntary  law  of  nations.  It  is  truly  said,  in  Story's 
Conflict  of  Laws,  37,  that '  In  the  silence  of  any  positive  rule, 
affirming,  or  denying,  or  restraining  the  operation  of  foreign 
laws,  courts  of  justice  presume  the  tacit  adoption  of  them  by 
their  own  government ;  unless  they  are  repugnant  to  its  policyi 
or  prejudicial  to  its  interests.  It  is  not  ttie  comity  of  the 
courts,  but  the  comity  of  the  nation,  which  is^administered,  and 
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ascertained  in  the  same  way,  and  guided  by  the  same  reason* 
kig,  by  which  all  other  principles  of  municipal  law  are  ascer- 
tained and  guided.' 

*'  Adopting,  as  we  do,  the  principle  here  stated,  we  proceed 
to  inquire  whether,  by  the  comity  of  nations,  foreign  corporap 
tions  are  permitted  to  make  contracts  within  their  jurisdiction ; 
and  we  can  perceive  no  sufficient  reason  for  excluding  them, 
when  they  are  not  contmry  to  the  known  policy  of  the  state,  or 
injurious  to  its  interests.  It  is  nothing  more  than  the  admis* 
sion  of  the  existence  of  an  artificial  person,  created  by  the  law 
of  another  State,  and  clothed  with  the  power  of  making  certain 
contracts.  It  is  but  the  usual  comity  of  recognizing  the  law  of 
another  State.  In  England,  from  which  we  have  received  our 
general  principles  of  jurisprudence,  no  doubt  appears  to  have 
been  entertained  of  the  right  of  a  foreign  corporation  to  sue  in 
its  courts,  since  the  case  Henriquez  v.  The  Dutch  West  India 
Company,  decided  in  1729.^  And  it  is  a  matter  of  history, 
which  this  Court  are  bound  to  notice,  that  corporations,  created 
m  this  country,  have  been  in  the  open  practice,  for  many  yeais 
past,  of  making  contracts  in  England,  of  various  kinds  and  to 
very  large  amounts ;  and  we  have  neyer  seen  a  doubt  sug- 
gested there  of  the  vaUdity  of  these  contracts,  by  any  court  or 
any  jurist.  It  is  impossible  to  imagine  that  any  court  in  the 
United  States  would  refuse  to  execute  a  contract,  by  which  an 
American  corporation  had  borrowed  money  in  England ;  yet  if 
the  contracts  of  corporations  made  out  of  the  State  by  which 
they  were  created  are  void,  even  contracts  of  that  description 
oeuld  not  be  enforced. 

*'  It  has,  however,  been  supposed  that  the  ntles  of  comity 
between  foreign  nations  do  not  apply  to  the  States  of  this 
Union ;  that  they  extend  to  one  another  no  other  rights  than 
Ihoee  which  are  given  by  the  Constitution  of  the  United 
Slates ;  and  that  the  courts  of  the  general  government  are  not 
at  liberty  to  presume,  m  the  absence  of  all  legislation  on  the 
Sttbfect,  that  a  State  has  adopted  the  comity  of  nations  towards 


>  S  Ld.  iUymood,  159». 
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the  other  States,  as  a  part  of  its  jurisprudence ;  or  that  it 
acknowledges  any  rights  but  those  which  are  secured  by  the 
ccmstitution  of  the  United  States.     The  Court  think  otfierwise. 
The  intimate  union  of  these  States,  as  members  of  the  same 
great  political  fiunily ;  the  deep  and  vital  interests  which  bind 
them  so  closely  together,  should  lead  us,  in  the  absence  of  proof 
to  the  contrary,  to  presume  a  greater  degree  of  comity,  and 
friendship,  and  kindness  towards  one  another,  than  we  should 
be  authorized  to  presume  between  foreign  nations.    And  wh^i 
(as  without  doubt  must  occasionally  happen)  the  interest  or 
policy  of  any  State  requires  it  to  restrict  the  rule,  it  has  but  to 
declare  its  will,  and  the  legal  presumption  is  at  once  at  an  end. 
But  until  this  is  done,  upon  what  grounds  could  this  Ck>urt 
refuse  to  administer  the  law  of  international  comity  between 
these  States  ?    They  are  sovereign  States ;  and  the  history  of 
the  past,  and  the  events  which  are  daily  occurring,  furnish  the 
strongest  evidence  that  they  have  adopted  towards  each  other 
the  laws  of  comity  in  their  fullest  extent  Money  is  frequ^tly 
borrowed  in  one  State,  by  a  corporation  created  in  another. 
The  numerous  banks  established  in  different  States  are  in  the 
constant  habit  of  contracting  and  dealing  with  one  another. 
Agencies  for  corporations  engaged  in  the  business  of  insurance 
and  of  banking  have  been  established  in  other  States,  and  suf- 
fered to  make  contracts  without  any  objection  on  the  part  of 
the  State  authorities.    These  usages  of  commerce  and  trade 
have  been  so  gaieral  and  public,  and  have  been  practised  for 
so  long  a  period  of  time,  and  so  generally  acquiesced  in  by  the 
States,  that  the  Court  cannot  overlook  them,  when  a  question 
like  the  one  before  us  is  under  consideration.    The  silence  of 
the  State  authorities,  while  these  events  are  passing  before 
them,  shows  their  assent  to  the  ordinary  laws  of  comity  which 
permit  a  corporation  to  make  contracts  in  another  State.    But 
we  are  not  left  to  infer  it  merely  from  the  general  usages  of 
trade,  and  the  silent  acquiescence  of  the  States.     It  appears 
from  the  cases  cited  in  the  argument,  which  it  is  unnecessary 
to  recapitulate  in  this  opinion;   that  it  has  been  decided  in 
many  of  the  State  Courts,  we  believe  in  all  of  them  where  the 
question  has  arisen,  that  a  corporation  of  one  State  may  sue  in 
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Ae  Courts  of  anoflier.  If  it  may  sue,  vrby  may  it  not  make  • 
eontract  ?  The  right  to*  sue  is  one  of  the  powers  which  ii 
derives  from  its  chatter.  If  the  Courts  of  another  eoonkry  take 
notroe  of  its  ezisf  cnce  as  a  eovporationy  so  jhr  as  to  allow  it  to 
maintain  a  suit^  and  permit  it  to  exercise  that  power ;  wby 
diould  not  its  existence  be  recognized  for  other  purposes,  and 
the  corporation  permitted  to  exercise  another  power,  whidi 
IS  given  to  it  by  the  same  biw  and  the  same  sovereignty^ 
where  the  last-mentioned  power  does  not  come  in.  conflict  with 
die  interest  or  pohcy  of  the  State  1  There  is  certainly  noAing 
in  the  nature  and  character  of  a  corporatioa  which  coidd 
justly  lead  to  sudi  a  distinction ;  and  wfaiefa  should  extend  I0 
it  the  comity  of  suit,  and  refuse  to  it  the  comity  of  contract 
If  it  is  allowed  to  sue,  it  would  of  course  be  peimitted  to  com- 
promise, if  it  thought  proper,  with  its  debtor;  to  give  him  time; 
to  accept  something  else  in  satisfsu^tion ;  to  give  him  a  release ; 
and  to  employ  an  attorney  for  itself  to  conduct  its  suit.  Thees 
are  all  matters  of  oontmct,  and  yet  are  so  intimately  connected 
with  the  right  to  sue,  that  the  latter  could  not  be  eflisctuatty 
exercised  if  the  former  were  deniei" 

The  Court  finding  that  the  State  of  Alabama  had  not  merely 
acquiesced  by  silence,  but  that  her  judicial  tribunals  had  recog^ 
nized  the  comity  of  suit  in  favor  of  corporations  of  other  States^- 
and  there  being  no  law  pndiibiting  the  contract  in  question^ 
held  that  it  was  valid,  and  obliged  the  party  to  pay  according 
to  its  tenor  and  effect  The  doctrines  of  this  case  had  been 
declared  in  several  of  the  States,  and  may  now  be  considered 
as  the  law  of  the  land.^    In  New  York  it  is  held  that  the  sixth 


*  FBrtsmoatk  lAwwf  Company  e.  WalMs,  le  Msw.  R.  91 ;  N.  Y.  Fbce 
Issoranoa  ComfSDy  v,  Ely,  5  Cons.  R.  660 ;  Bask  of  Marietia  v.  Piii4aU| 
9  Rand.  (Va.)  R.  465 ;  Taylor  0.  Bank  of  Alexandria,  6  Rand.  (Va.)  R* 
471 ;  Williamaon  v,  Smoot,  7  Martin  (La.)  R.  31 ;  Lathrop  v.  Bank  of 
Scioto,  8  Dana(Ky.)  R.  114;  Bank  of  Edwardsville  v.  Simpson,  1  Mis- 
souri R.  184  ;  Guaga  Iron  Company  v.  Dawson,  4  Blackf.  (Ind.)  R.  d09; 
and  see  Henriqnaz  v,  Dutch  W.  India  Co.  S  Ld.  Raymd.  153S ;  S.  0. 1  Stn. 
ei!^;  9  Ibid.  807;  HaHelt  s.  King  of  Spain,  1  DowR.  169;  S.  C.  3 
SiiOMis,  338 ;  8l.C%ariea  Rank  s.  De  Beroalsa^  1  C.  &  P«  660 ;  R.  At  M. 
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section  of  the  act  prohibiting  unauthorized  banking*  relates 
merely  to  the  keeping  of  an  office  for  the  purpose  of  receiving 
deposits  or  discounting  notes  or  bills,  &c.,  and  not  to  a  single 
isolated  act  of  loaning  money ;  and  hence  that  a  foreign  banking 
corporation  might  recover  on  a  check  taken  by  its  cashier  in 
New  York  for  money  there  loaned  by  him.' 

We  will  close  this  chapter  by  observing,  that  a  corporation, 
keeping  within  the  scope  of  its  general  powers,  may  contract 
at  bind  itself  to  do  any  act  cU  any  place  ;  and  wherever  the  en- 
gag^nent  may  be  brokeOi  it  will  be  equally  liaUe.' 

ISO  ;  Brown  v.  MIdib,  1  MeCord  (8.  C.)  R.  ao ;  fS&wtr  Lake  Baak  «. 
Nottli,  4  JohnB.  (N.  Y.)  Ch.  R.  890 ;  iJiterberrj  «.  Kbok  «t  al.  4  B. 
Monroe  (Ky.)  R.  08 

*  1  R.  8.  719,  sec.  6. 

*  Sajdam  et  al.  v.  The  Norris  Canal  and  Banking  Co.  Saperior  Conrt  of 
City  of  New  York,  July  Term,  1843,  MS.  for  which  see  6  Hil!  (N.  Y.) 
R.  491.  n.  a. ;  Pennington  v.  Townsend,?  Wend.  (N.  Y.)  R.  276,279; 
New  Hope  Behtware  Bridge  Company  v.  The  Pooghkeepaie  Silk  Company, 
»  Wend.  <N.  Y.)  R.  948. 

*  Bank  of  Uiiea  «.  Smedea,  3  Oowen {N.  Y.)  R. «84^  M'CaU  «.  Bynn 
Maa.  Co.  6  Cobb«  R.  480. 
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CHAPTER    IX. 


/ 


OF  AGENTS  OF  COEPOEATION8,    THEIE    MODE    OF    AFPOINTKElfT    ANB 

FOWSE. 


^  1.  In  general,  the  only  mode  in  which  a  corporation  aggre- 
l^  gate  can  act  or  contract  is  through  the  intervention  of  agents, 
either  specially  designated  by  the  act  of  incorporation,  or  ap- 
pointed and  authorized  by  the  corporation  in  pursuance  of  it' 
It  is  an  old  rule  of  the  common  law,  that  such  a  corporation 
cannot  lay  a  fine,  acknowledge  a  deed,  or  appear  in  a  suit, 
except  by  attorney  or  agent ;  *  and  corporations  with  power  to 
sue  and  be  sued  perform  necessary  services  incident  to  such 
business  by  agents.'  At  the  civil  law,  it  was  one  of  the  privi- 
leges of  a  corporation  {^universUas)  to  act  by  an  attorney  or 
agent,  who  was  known  by  the  name  of  actor,  or  procurator,  or 
more  familiarly,  by  the  name  of  syndic.  Quibus  auiem  per- 
missum  est  carpus  habere^  coUegii  ^c.  et  actorem,  sive  syn- 
dicum,  per  quern,  tanquam  in  rqniiUca,  quod  communUer  agi 
fierique  apwieat,  agatur,  JUU.* 

The  power  to  appoint  officers  and  agents  rests,  of  course, 
like  every  other  power,  in  the  body  of  the  corporators,  unless 
some  particular  board  or  body,  created  or  existing  within  the 
corporation,  is  legally  vested  with  it  Where  the  charter  or 
act  of  incorporation  speaks  upon  this  subject,  it  must  be  strictly 
pursued,  or  the  appointment  may  be  avoided.  The  directors 
of  a  corporation,  specially  empowered  by  the  charter  to  con- 
tract on  its  behalf,  have  no  power  to  appoint  sub-agents  to 


1  Co.  lit.  66  b. 

'  Com.  Dig.  Attorney  C.  S. 

'  The  Planten  &  Merehuto  Bank  v.  Andrews,  8  Porter  (Ala.)  B.  404. 

«  Dig.  Lib.  3,  tit.  4, 1.  1,  ^  1 ;  Pothier  Pand.  Lib.  3,  tit.  4,  n.  30  ;  Vieat 
Vocabnl.  Syndiena. ;  Heioeco.  ad  Pand.  P.  1,  lib.  3,  tit.  3,  (  410  ;  Id.  tit  4» 
(  430 ;  Pothier  on  Oblig.  art.  40. 
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60Qtraei  far  the  oevponttion,  imleis  aueh  po^ror  is  tsKpteuty 
given  them ;  and  acooidingly  contracts  made  by  .soch  sub- 
agents  will  not  be  bkiding  <iq  the  corponiiion.  Canal  eommis- 
siooers  cannot  delegate  the  aathority  vested  in  them  to  enter 
wpoa  and  take  poesession  of  lands  for  cansd  purposes ;  but  this 
Bust  be  done  by  themsdTes,  at  under  their  express  directions, 
as  in  other  cases  of  personal  confidence  and  trust,  where  judg- 
ment and  discretion  are  required,  or  relied  on.*  And  where 
by  a  bank  charier  the  power  of  discounting  notes  and  bills 
was  vested  in  ttie  board  of  directors,  it  was  hdd,  in  Louisiana, 
Aat  they  could  not  delegate  this  trust  to  an  agent  or  agents  of 
the  board.'  In  such  case,  indeed,  it  would  be  a  violation  of  the 
charter  for  which  the  corporation  would  be  held  responsible, 
iiMr  the  board  of  directors  to  authorize  their  preudent  or  cash- 
ier, or  any  other  cScet  of  the  bank,  to  make  loans  and  dis- 
eounts,  without  having  the  same  formally  passed  upon  by  the 
board.'  Neither  can  an  agent,  appointed  by  the  c<Nrporation, 
and  auAorized  to  mske  a  particular  contract,  or  to  do  a  cer- 
tain piece  of  business,  delegate  his  trust,  unless  specially  em- 
powered 80  to  do ;  the  personal  confidence  of  the  principal  in 
die  agent  being  the  supposed  motive  of  the  selection  and  ap- 
pointment of  the  latter.  Accordingly,  where  the  directors  of  a 
tnmpike  corporation  were  empowered  by  the  coiporation  to 
eentmct  fcNr  the  mJdng  of  the  turnpike  road,  and  they,  widi- 
out  authority  so  to  do,  appointed  sub-agents,  who  covenanted 
en  behalf  of  the  directors  to  pay  certain  aums  for  die  making 
si  the  road ;  it  was  decided  by  the  Supreme  Court  of  Massa^ 
duisetts,  that  the  coloration  was  not  bound  by  the  contract, 
since  it  had  given  the  directors,  its  immediate  aganis,  no  power 
la  enbstitule  agents  under  them.^ 
In  Massachusetts,  however,  a  board  of  bank  directors  is  a 


*  Lyon  V.  Jerooie,  SS  Wend.  (N.  T.)  E.  486  ;  and  nee  Rex  t».  Offtveseady 
4  D.  &  R.  117 ;  S  B.  &.  C.  SOS. 

*  Percy  «.  MUlauden  et  al.  S  Looimnnn  B.  JOS. 

'  Commiesionert «.  Bank  ef  Buiaio,  e  Paige  (ff .  T.)  Ch.  R.  407. 

*  Tippets  V.  WaNnretal.  4  Ifaaa.  R.  505;  S.  P.  BBeiaen  etnL  «.  Tlis 
Proridenoe  Hat  Maantetannf  Go.  IS  Msm.  R.  esf . 
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body  recognized  by  the  laws ;  and  do  not  exercise  a  ddegaied 
authority  in  the  sense  of  the  rule  .which  forbids  an  agent,  with- 
out express  power  so  to  do,  to  delegate  his  authority.  By  the 
by-laws  of  banking  corporations,  and  by  a  usage  so  general 
and  uniform  as  to  be  regarded  as  part  of  the  law  of  that  State, 
bank  directors  have  the  general  superintendence  and  active 
management  of  all  the  concerns  of  the  bank,  and  constitute,  to 
all  purposes  of  dealing  with  others,  the  corporation.  It  was 
accordingly  held  that  not  only  might  the  directors  of  a  bank 
mortgage  its  real  estate  to  secure  a  debt  due  from  the  bank, 
but  might  del^ate  such  an  authority  to  a  committee  of  their 
own  number/ 

^2.  1.  Grenerally  speaking,  any  persons  may,  by  due  ap- 
pointment, be  the  agents  of  corporations,  as  well  as  of  natural 
persons ;  and  it  is  a  well-established  principle,  that  they  even 
who  are  disqualified  to  act  for  themselves,  as  infants  and  (erne 
coverts,  may  yet  act  as  the  agents  of  others.'  A  corporation 
may  employ  one  of  its  own  members  as  an  agent  to  act  as 
auctioneer  at  the  sale  of  its  pews,  who  may  make  the  memo- 
randum of  sale  required  under  the  statute  of  frauds  to  bind  the 
purchaser.* 

2.  It  is  not  unusual,  however,  for  the  charters  of  banking, 
insurance,  and  turnpike  companies,  to  prescribe  who,  and  who 
alone,  shall  be  the  agents  of  the  company  for  particular  pur- 
poses ;  and  in  such  cases,  the  boards  or  persons  specified,  and 


1  Buirill  V.  Nabant  Bank,  S  Met  (Mass.)  R.  166, 167.  The  Centnl 
Boftrd  of  the  Real  Estate  Bank  of  the  State  of  Arkansas  were  not  oonsidered 
trustees  in  the  sense  of  the  rule  forbidding  trustees  to  delegate  their  trust, 
but  rather  as  the  representatiTe  of  the  corporation  empowered  to  declare  its 
will,  and  hence  might  appoint  trustees  to  pay  the  debts  of  the  corporation 
without,  legally  speaking,  a  delegation  of  power.  Conway  and  others, 
tfforle,  4  Pike  (Arkan.)  R.  369.  The  same  rule  was  held  by  the  Saprene 
Court  of  PennsyWania  with  regard  to  the  directors  of  the  Bank  of  the  United 
States.    Dana  v.  Bank  of  U.  S.  5  Watu  &  Serg.  (Peno.)  R.  883. 

'  Co.  lit.  68  a;  Emerson  o.  Blouden,  1  Esp.  Cas.  148 ;  Palethorp  «.  Fur- 
nace, 8  Esp.  Cas.  611 ;  Anderson  e.  Sanderson,  8  Stark.  Cas.  N.  P.  804. 

*  Stoddert «.  Port  Tobacco  Paiidi,  8  Gill  <c  Johns.  (Md.)  R.  827. 
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they  alone,  for  those  purposes,  are,  or  can  be,  the  agents  of  the 
corporation.'  Such  being  created  agents  by  the  charter,  or  act 
of  incorporation,  the  power  of  appointing  others  in  their  steady 
by  the  very  law  of  its  nature,  never  existed  in  the  corporation. 
These  boards,  it  is  true,  are  elected  by  the  stockholders,  but 
are  constituted  agents  of  the  corporation,  and  derive  all  their 
authority  from  the  charter.'  Accordingly  where  a  member  of 
a  turnpike  company  agreed  to  pay  the  instalments  on  his 
stock,  in  such  manner  and  proportion  as  the  president,  direct- 
ors, and  company  of  the  corporation  should  direct,  it  was  de- 
cided that  he  bound  himself  to  pay  according  to  the  order  of 
the  president  and  directors,  since  they  were  the  represent- 
atives of  the  corporation,  and  were  by  the  charter  alone 
authorized  to  manage  its  concerns.'  A  statute  incorpo- 
rating  an  insurance  company  enacted  that  no  losses  should 
be  paid  without  the  approbation  of  at  least  four  of  the  dir 
rectors  with  the  president  and  his  assistants;  an  attempt 
was  made  to  charge  the  company  with  a  total  loss,  upon  a 
verbal  agreement  to  accept  an  abandonment,  and  pay  a  total 
loss,  made  by  the  president  and  assistants  merely,  at  a  meeting, 
when  it  did  not  appear  that  a  single  director  was  present ;  the 
Supreme  Court  of  the  State  of  New  York  decided  that  the  ac- 
ceptance, not  having  been  made  by  the  agents  constituted  by 
the  act  of  incorporation,  was  not  binding  on  the  company.*  If 
the  charter  has  invested  a  particular  board,  or  select  body, 
with  power  to  manage  the  concerns  of  the  corporation,  the 
body  at  large  have  no  right  to  interfere  with  the  doings  of  these 
their  charter  agents ;  and  courts  will  not,  even  upon  a  petition 
/  of  a  majority  of  the  members,  compel  the  board  to  do  any  act 
contrary  to  their  own  judgment.*    The  directors  of  a  bank 


*  Washington  &  Pittsburg  Tarnpike  Company  v.  Craoe  &  CuUen,  8  Serg. 
A  Rswle  (Penn.)  R.  521,  522. 

'  Bank  of  the  United  States  v.  Dandridge,  IS  Wheat.  R.  113,  per  Mar- 
shall, Ch.  J. ;  Royalton  v.  R.  &  W.  Turnpike  Co.  14  Vermont  R.  311. 
'  Union  Turnpike  Company  v.  Jenkins,  1  Caines  (N.  Y.)  R.  391. 
«  Beaity  o.  The  Marine  Ins.  Co.  2  Johns.  (N.  Y.)  R.  100. 

•  The  Commonwealth  o.  The  Trastees  of  St.  Mary's  Chnrchi  6  Serg.  & 
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are  the  sole  judges  of  what  portion  of  the  profits  of  Ifae  bmk 
«  they  ought  from  time  to  time  to  divide ;  and  their  judgment  ift 
soch  matters  Trill  not  be  controlled  by  the  courts,  even  thougjh 
they  may  deem  it  honestly  erroneous.*  Boards  of  direcnoni, 
managers,  &;c.,  are  agents  of  the  corporation,  only  bo  far  as 
authorized  directly  or  imjdiedly  by  the  charts;  and  the  general 
authority  given  by  the  act  incorporating  a  manufactoring 
eorporation  lo  Ihe  directors,  to  manage  the  stock,  property, 
and  affairs  of  the  corporation,  does  not  enaUe  them  to  apply  lo 
the  legislature  ibr  an  enlargement  of  the  corpomte  powers ;  and 
a  legislative  resolve  passed  upon  such  an  application  withaut 
authority  from  the  company  is  void/  Neither  has  a  board  of 
-  bank  directors  any  right  to  pass  a  resolution,  excluding  one  of  ilB 
number  from  an  inspection  of  the  bank  books,  upon  the  ground 
tfiat  he  was  hostile  to  the  inl»«sts  of  the  bank ;  and  a  mandamus 
will  lie,  directed  to  the  easier,  ^^ommanding  that  the  books  be 
mibmitted  to  the  inspection  of  a  director  thus  excluded.'  The 
directors  have,  in  general,  power  to  control  all  the  property  of 
Ihe  bank ;  and  may  authorize  one  of  their  number  to  assign 
any  securities  belonging  to  it ;  ^  whether  they  have,  in  general, 
power  to  assign  all  the  estate,  real  and  personal,  of  the  corporar 
tkm  to  a  trustee  for  the  purpose  of  winding  up  and  closing  its 
concerns,  without  the  assent  of  the  stockholders,  may  ha 
doubted.*  The  Supreme  Court  of  Pennsylvania  have,  how* 
ever,  held  that  such  a  power  was  vested  in  the  directors  of  the 


TUwle  (Penn.)  E.  508 ;  Dana  v.  The  Bank  of  TJoited  Sutes,  6  Walts  ft 
Gerg.  (Penn.)  R.  247. 

*  State  of  Looistaaa  v.  Bank  of  Loviaiana,  6  Louimna  R.  715.  Sea^ 
howevet,  Scott  v.  Eagle  Fire  Ins.  Co.  7  Paige  (N.  Y.)  Chan.  R.  106 ; 
Ely  V.  Sprague  et  al.  1  Clarke  (N.  Y.)  Ch.  R.  351. 

'  Marlboroogh  MmoofactiiriDg  Companj  v.  Smith,  2  Cowen  ^.  Y.) 
R.  570. 

*  People  V.  Throop.  12  Weod.  (N.  Y.)  R.  183. 

*  Spear  r.  Ladd,  1 1  Mass.  R.  94  ;  Northampton  Bank  r.  Pepooo,  11  Masi. 
R.  288 ;  Bank  Comm.  v.  Bank  of  Brest,  Hamngton'a  Ch.  (Ificli.)  R. 
106. 

*  Bank  Coon.  v.  Bnk  of  Brest,  Harriogton^s  Ch.  (Midi.)  R.  106,  111. 
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Bank  of  the  United  States.*  The  directors  of  a  bank  may 
authorize  the  president  and  cashier  to  borrow  money  or 
obtain  discounts  for  the  use  of  the  bank ; '  and  the  power  of 
making  discounts,  and  of  fixing  the  conditions  of  them,  is  in 
general  solely  with  them.'  The  board  of  directors  of  a  bank- 
ing corporation,  having  passed  a  resolution  authorizing  the 
stockholders  to  transfer  their  stock  to  the  bank  in  payment  of 
their  debts  to  it,  several  of  the  stockholders  availed  themselves 
of  the  authority  of  the  resolution,  and  discharged  their  debts 
to  the  bank  in  this  way.  It  was  decided  that  the  directors 
had  power  to  pass  the  resolution,  and  that  the  stockholders 
were  legally  authorized  by  it  thus  to  pay  their  debts  to  the 
bank ;  and  that,  notwithstanding  the  bank  had  since  stopped 
payment,  equity  would  not  compel  a  resumption  of  the  stock 
by  the  stockholders,  or  compel  them  to  pay  their  debts  with 
other  means.*  The  managers  or  directors  of  a  corporation 
are  not  trustees  of  its  property,  in  such  a  sense  as  to  disenable 
diem  from  purchasing  the  property  or  stock  belonging  to  it, 
with  the  same  efiect  as  though  they  were  not  managers  or 
directors.*  Where,  however,  the  trustees  of  a  religious  corpo- 
ration purchased  lands  with  the  corporate  funds,  and  took  the 
deeds  in  their  individual  names,  it  was  considered  that  they 
held  the  lands  as  trustees  for  the  corporation,  and  that  if  they 
subsequently  sold  the  lands,  the  proceeds  belonged  to  the  cor- 
poration, and  were  to  be  held  for  its  use.* 

$  3.    1.  According  to  the  doctrine  of  some  of  the  ancient 
judges,  a  corporation  aggregate  could  manifest  its  assent  only 


*  Dum  V.  Bank  of  the  United  Sutes,  5  Watts  A  Serg.  (Peon.)  R.  247 ; 
and  see  Union  Bank  of  Tennessee  v.  ElUcott,  6  Gill  &  Johns.  (Md.)  R.  363. 

'  Ridgway  9.  Farmers  Bank,  19  Serg.  &  Rawle  (Penn.)  R.  956. 

'  Bank  of  United  Slates  v.  Dana,  6  Peters  R.  51 ;  Bank  of  Metropolis  v. 
Jones,  8  Peters  R.  16  ;  Percy  o.  MiUauden  et  al.  3  Louisiana  R.  568 ;  Bank 
of  Pennsylvania  v.  Reed,  1  Watts  &  Serg.  (Penn.)  R.  101. 

^  Taylor  o.  Miami  Exporting  Company,  6  Ohio  R.  918. 

*  Hartridge  et  al.  v.  Rockwell  et  al.  R.  M.  Charlton  (Geo.)  R.  960. 
'  Methodist  Episcopal  Church  of  CincinnaU  w.  Wood,  5  Ohio  R.  286. 
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1»f  affixing  its  common  seal,  and  henoe  could  act  onlf  hj 
8bme  went  bo  far  as  to  assert  not  oidy  that  no  aerrant  <if  a 
corporation  could  be  appointed  without  deed,  bat  that  without 
it  no  command  to  a  serrant  to  do  a  particular  act  was  Talid; 
while  others  admitted  that  no  servant  oould  be  appointed 
without  deed,  yet  held  that,  when  once  appointed,  he  mi^ 
do  everything  .incident  to  tlie  nature  of  his  service,  not  only 
without  commandment  by  deed,  but  without  any  com- 
mandment whatever.'  It  was  early  established,  that  a 
corporation  might  appoint  officers  of  little  importance  and 
ordinary  service,  a  as  cook,  a  butler,  a  bailiff  to  take  a  distiesii 
or  that  a  commonalty  might  make  an  assignment  of  auditors, 
without  deed.'  In  the  case  of  Horn  v.  Ivy,^  it  is  laid  down, 
Ifaat  the  appointment  of  a  bailiff  to  make  distresses  for  a  cor*- 
poration  must  be  under  seal ;  and  Mr.  C.  J.  Best  seems  to  hav« 
considered  that  the  case  of  Manly  v.  Long  *  did  not  establish 
a  different  rule,  but  was  to  be  distinguished  as  a  case  of  necea- 
sky,  owing  to  the  hurry  of  the  proceeding.*  In  mattecs  of 
consequence,  or  in  the  employment  of  one  to  perfbnn  on  Ifaeir 
behalf  any  but  ordinary  services,  it  was  still  held  that  corpo- 
rations aggregate  could  not  be  bound  without  deed.^  Thiia, 
in  tre^Miss  for  taking  away  a  ship,  the  defendant  justified  as  a 
servant  lo  the  Canary  Company ^  by  whose  charter  it  was 
declared,  '<  that  none  but  such  and  such  persons  should  trads 
to  the  Canaries,  on  pain  of  forfeiting  their  ships,  goods,  dec'' 
It  was  objected  that  he  ought  to  have  shown  his  deed,  whereby 


'  Davies  R.  131,  Case  of  the  Dean  and  Chapter  of  Femes. 

*  4  H.  7,  6,  13, 17  ;  7  H.  7,  Q;  13  H.  8,  18. 

*  See  same  authorities,  and  Plowd.  01  b. ;  19  Ed.  4, 10,  a. ;  H.  7,  85,  86  ; 
Bre.  Corp.  51 ;  86  H.  8,  8,  b. ;  Bio.  189,  b. ;  Anon.  I  Salk.  161;  Maidy  v. 
Long,  3  Lot.  107 ;  9  Saond.  305  ;  and  see  Smitk  «.  Biimingham  and  6lfl^ 
fordshire  Oas  Light  Company,  8  Not.  fc  Mann.  771 ;  6.  P.  1  AiolfAi.  & 
Ellis,  68Q. 

*  1  Ventr.  47. 

*  3  Lev.  107. 

*  East  London  Water  Wtrrks  «.  Baily,  4  Btng.  R.  883. 

^  Home  and  lTy*s  Case,  1  Vent.  47;  S.  C.  1  Mod.  16;  8.  C.t  SeUe, 
567. 
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he  iras  aatborized  to  seisM,  on  behalf  of  the  company^  ahips^ 
goods,  &e. ;  and  Twisden,  Justice^  says,  ''  i  think  they  cannoi 
seize  withont  deed,  any  more  tlian  they  can  enter  for  condition 
hvoken  without  deed."^  Though  by  no  means  free  from 
dbabt  it  seeoQS  in  early  times  to  have  been  the  better  (pinion, 
tfiat  a  carporation  ag^egate  could  not  appoint  a  person  to  do 
any  act  in  which  its  retU  property  was  concerned^  or  by  which  ^ 
its  rights  thereto  w^ce  to  be  asserted,  without  deed,  as  an 
attorney  to  make  or  take  lirery  of  seisin,'  an  agent  or  servaol 
Id  enter  into  land  (m  its  behalf  for  condition  broken,'  or  to 
lerest  it  with  an  estate  of  which  it  had  been  disseised.^  In 
Ifae  time  of  Elizabeth,  it  was,  however,  agreed  hy  all  the  judges; 
if  the  King's  Bench,  that  if  a  sheriff  make  a  warrant  of  arrest 
to  a  corporation  which  has  return  of  writs,  they  may  make  a 
bailiff  to  execute  it  without  writing/  In  the  first  year  of  Queen 
Anne  a  distinction  seems  to  have  been  taken  by  the  Court  of 
King's  Bench,  between  acts  by  a  corporaticni  upon  record,  and  in 
pais  ;  the  fitmner  of  which  they  might,  and  the  latter  they  could 
not,  do,  without  their  common  seal.  In  the  Mayor  of  Thetford's 
ease,*  where  a  mandamus  was  returned  without  the  common 
seal,  and  without  the  hand  of  the  mayor,  it  was  held  a  good 
letum ;  and  Lord  Holt,  Chief  Justice,  to  whom  the  court  agreed, 
said  that  a  corporation  may  do  an  act  of  record  without  their 
eoonnon  seal,  because  they  are  estopped  by  the  recced  to  say 
diat  it  is  not  their  act ;  but  not  an  act  m  pais  ;  and  he  instanced 
the  ease  of  the  city  of  London,  who  make  an  attorney  yearly 
in  the  Court  of  King's  Bench  without  signing  or  sealing.    In 


>  Ibid. 

*  19  H.  7,  95,  S6  ;  Bra  Corp.  51  ;  See  Baaiflb,  &c.  Ipswich  v.  Martin, 
Cro.  Jae.  411. 

Mo  Ed.  4  ;  7  Ed.  4,  14  ;  Bro.  Corp.  54 ;  18  Ed.  4,  8 ;  Bto.  Corp.  59 ; 
16  H.  7,  9 ;  Bro.  Corp.  96  ;  1  Rolle,  514  ;  Dyer,  109,  pi.  83 ;  bat  aee  19 
£d.  4,  per  Littleton ;  Bro.  Corp.  56,  Dyer,  aap. 

*  Jenk.  131. 

*  Moore,  519. 

*  1  Salk.  191 ;  3  Salk.  103. 
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commissions  of  bankruptcy,  corporations  usually  appoint  their 
clerk  or  treasurer  to  prove  debts  due  to  them ;  but  it  is  said 
that  he  must  produce  his  appointment  under  seal  to  the  com- 
missioners.* It  is  also  laid  down  by  Mr.  Kyd  as  a  general 
rule,  that  the  person  who  appears  on  behalf  of  a  corporation 
in  a  court  of  justice,  must  be  authorized  by  warrant  under  the 
common  seal ; '  and  such  appears,  though  until  recently  not 
without  question,  to  be  the  doctrine  of  the  English  courts 
with  regard  to  municipal  corporations.'  Notwithstanding 
this  general  rule,  however,  it  seems  early  to  have  been 
held,  in  accordance  with  the  intimation  of  Lord  Chief  Justice 
Holt  above  quoted,  that  a  corporation  might  make  an  attorney 
in  a  court  of  record,  without  other  writing  than  the  record 
itself;  ^  and  the  city  of  London  may,  and  do,  make  an  attor- 
ney in  the  King's  Bench,*  and  present  their  mayor  in  the 
Exchequer  every  year,  without  either  sealing  or  signing,  the 
record  operating  as  an  estoppel.*  In  Rex  v.  Bigg,'  which  was 
an  indictment  for  razing  out  an  indorsement  of  part  payment 
on  a  Bank  of  England  note,  it  seems  to  have  been  established, 
that  a  person,  employed  by  the  Governor  and  Company  of  the 
Bank  of  England  to  sign  notes  on  their  behalf,  was  competently 
authorized  for  that  purpose,  though  entrusted  and  employed 
by  mere  vote,  or  other  corporate  act,  not  under  the  common 
seal ;  and  in  Yarborough  v.  The  Bank  of  England,"  it  was 
considered  that  a  corporation  might  be  bound  by  the  acts  of  its 
servants,  though  not  authorized  under  seal,  if  done  within  the 


*  Cooke's  Banknipt  Laws,  (8d  ed.)  175. 
'  1  Kyd  on  Corp.  S65. 

'  Arnold  v.  The  Mayor  of  Poole,  4  Mann.  &  prang.  R.  893,  894,  895 ; 
Plowd.  91  ;  2  Show.  366  ;  but  see  1  Skin.  154. 
^  13  H.  8,  13 ;  Bro.  Corp.  83. 

*  Mayor  of  Thetford's  Case,  1  Salk.  19S ;  3  Salk.  103 ;  Comb.  41,  492 ; 
Arnold  v.  The  Mayor  of  Poole,  4  Mann.  &  Grang.  893,  894,  895. 

'  1  Kyd  on  Corp.  267,  cites  Madox,  Finna,  Borgi,  c.  7,  passim. 

*  3  P.  Wms.  419  ;  1  Stra.  18. 
'  16  East,  6. 
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aoope  of  their  employmeiit  The  present  doctriae  upon  this 
sabject,  in  England,  seems  to  be,  that  an  agent  of  a  corporation 
need  not  be  appointed  under  the  corporate  seal  for  acts  of  an 
ordinary  nature,  and  which  do  not  affect  the  interests  of  the 
corporation ;  but  for  acts  which  do  affect  the  interests  of  the 
corporation  they  must  be  authorized  by  the  corporate  seaL 
Thus^  they  must  appoint  a  bailiff  for  entering  lands  for  coU"* 
dition  broken,  by  deed,  in  (urder  to  revest  the  estate ;  but  they 
need  not  do  so  \dxere  the  bailiff  is  only  to  distrain  for  rent* 

In  this  country,  where  priyate  c<Nrporations  for  every  purpose 
are  so  multipUed,  that  their  facility  of  action  has  become  a 
matter  of  public  importance,  in  the  language  of  Kent,'  "  the 
old  technical  rule  has  been  c<xidemned  as  impolitic,  and  essen^ 
tially  discarded."  A  corporation  may  express  its  assent  by 
its  seal,  by  vote,  or  through  its  agents ;  and  in  the  case  of  Bank 
of  Colun^ia  v.  Patterson's  Admr.*  the  Supreme  Court  of  the 
United  States,  after  a  full  review  of  all  the  authorities,  con- 
sidered it  as  established  law,  that  such  a  body  might,  by  mere 
vatey  or  other  corporate  act  not  under  the  corporate  seal,  appoint 
an  agent,  whose  acts  and  contracts,  within  the  scope  of  his 
authority,  would  be  binding  on  the  corporation.  In  the  sub- 
sequent case  of  Fleckner  v.  U.  S.  Bank,^  where  the  ancient 
doctrine,  that  a  corporation  can  act  only  through  the  instru- 
mentality of  its  seal,  was  objected  to  the  validity  of  an  indorse- 
ment made  by  the  cashier  of  a  bank,  who  was  authorized 
merely  by  a  resolution  passed  by  the  board  of  president  and 
directors,  Mr.  Justice  Story,  in  delivering  the  opinion  of  the 


'  Smith  V.  Birmingham  &  Staffordshire  Gas  Light  CompsDy,  3  Ney.  &; 
Mann.  771 ;  S.  C.  1  Adolph.  &  Ellis,  526 ;  and  see  East  London  Water 
Works  Co.  V.  Bailey,  4  Bing.  R.  S83 ;  Edwards  v.  Grand  Junction  Canal 
Co.  1  M.  &;  Craig,  659,  672 ;  Marray  v.  East  India  Co.  5  Bam.  &  Aid. 
204,  209,  210  ;  Arnold  v.  The  Mayor  of  Poole,  4  Mann.  &  Grang.  R.  893, 
804,  895  ;  Story  on  Agency,  54,  n.'3. 

*  2  Kent  Comm.  233. 

'  7  Cranch,  305  ;  and  see  Bank  of  United  States  v.  Norwood,  1  Har.  & 
Johns.  (Md.)  R.  426,  per  Chase,  J. 

*  8  Wheat.  R.  357. 
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court,  observes :  "  Whatever  may  be  the  original  correctness 
of  this  doctrine,  as  applied  to  corporations  existing  by  the  com- 
mon law,  in  respect  to  which  it  has  been  certainly  broken  in 
upon  in  modem  times,  it  has  no  application  to  corporations 
created  by  statute,  whose  charters  contemplate  the  business  of 
the  corporation  to  be  transacted  exclusively  by  a  special  body 
or  board  of  directors.    And  the  acts  of  such  body  or  board, 
evidenced  by  a  written  vote,  are  as  completely  binding  upon 
the  corporation,  and  as  complete  authority  to  their  agents,  as 
the  most  solemn  acts  done  under  the  corporate  seal^'    It  was 
farther  decided  in  this  case,  that  there  was  nothing  in  the  civil 
code  of  Louisiana,  which,  in  the  sUghtest  degree,  points  to  the 
necessity  of  using  a  corporate  seal  in  appointing  agents  of 
corporations,  or  authorizing  corporate  acts ;  and  that  the  fair 
j  inference  deducible  from  the  silence  of  the  code  is,  that  it  does 
not  contemplate  any  such  formality  as  essential  to  the  validity 
of  any  official  acts  done  by  the  officers  of  the  corporation,  and 
gives  such  acts  a  binding  authority  if  evidenced  by  a  vote.^ 
In  Osbom  v.  U.  S.  Bank,'  upon  its  being  objected  that  no 
authority  was  shown  in  the  record  from  the  bank,  authorizing 
the  institution  or  prosecution  of  the  suit,  although  it  was  ad- 
mitted by  the  Supreme  Court  of  the  United  States  that  a 
corporation  can  only  appear  by  attorney,  and  that  the  attorney 
must  receive  the  authority  of  the  corporation  to  enable  him  to 
represent  it,  yet  it  was  held,  that  this  authority  need  not  be 
under  seal.    It  was  also  decided,  upon  principle  and  invariable 
practice,  that  the  power  of  the  attorney  need  not  appear  on  the 
record;  the  court  perceiving  in  this  particular  no  distinction 
between  a  corporation  and  a  natural  person.'  Indeed,  to  prove 

'  Ibid.  360.    See  CiTil  Code  of  Louisiana. 

'  9  Wheat.  R.  738 ;  and  see  McMecken  v.  The  Mayor,  &c.  of  Baltimore, 
2  Hat.  &  Johns.  (Md.)  R.  41  ;  Gaines  v.  Tombigbee  Bank,  Minor  (Ala.) 
R.  50 ;  Bank  of  Montgomery  v.  Harrison,  2  Porter  (Ala.)  R.  540 ;  Carry  v. 
Bank  of  Mobile,  8  Porter  (Ala.)  R.  374  ;  Legwood  et  al.  v.  Planters,  &c. 
Bank,  Minor  (Ala.)  R.  23  (overruled;)  Vance  o.  Bank  of  Indiana,  1  Black, 
(lud.)  R.  80. 

'  Osbom  t;.  Bank  of  United  States,  9  Wheat.  R.  738,  per  Marshall,  Ch.  J. ; 
and  see  Union  Manafaeturing  Company  v.  Pitkin,  14  Cono.  R.  174. 
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authority  firom  a  corporation  either  to  prosecute  or  withdraw 
a  suit  brought  in  its  name,  even  a  vote  of  the  corporation  is  not 
necessary.  If  the  act  be  done  by  one  as  its  agent  or  attorney, 
no  other  proof  of  authority  will  be  required.^ 

It  is  now  the  well-settled  doctrine,  in  America,  that,  as 
from  their  very  structure,  corporations  aggregate  are  made 
capable  of  acting,  and  are  supposed  to  act  by  vote,  it  can  make 
no  difference  whether  their  agents  are  appointed  under  the 
corporate  seal,  or  by  resolution,  or  vote;  that  the  appointment 
may  be  legally  made  in  either  mode,  and  that,  too,  although  the 
agent  be  appointed  to  convey  the  real  estate  of  the  corpora- 
tion, or  whatever  may  be  the  purpose  of  the  agency.*  The  / 
ordinary  and  proper  proof  of  the  appointment  and  authority  ^. 
of  an  agent  of  a  corporation  is  made  by  the  production  of  the 
records  or  books  of  the  corporation,  containing  the  entry  or 
resolution  of  appointment,  the  records  being  proved  to  be  the 
records  of  the  corporation ;  *  and  the  secretary  of  the  corpora- 


>  Union  Manufacturing  Company  v,  Piikin,  14  Conn.  R.  174  ;  The 
State  Baok  v.  Bell,  5  Blackf.  (Ind.)  R.  127;  The  Brookville  Insurance 
Company  v.  Records,  Ibid.  170  ;  Bridgton  «.  Bennett,  23  Maine  R.  4S3. 

'  Randall  v.  Van  Vechten,  10  Johns.  (N.  Y.)  R.  65 ;  The  Baptist  Church 
9.  Mnlford,  3  Halst.  (N.  J.)  R.  183,  184 ;  Perkins  v.  The  Washington 
Insurance  Company,  4  Cowen  (N.  Y.)  R.  645 ;  Lathrop  v.  Bank  of  Scioto, 
8  Dana  (Ky.)  R.  115  ;  Savings  Bank  v.  Dayis,  8  Conn.  R.  191 ;  Buncombe 
Turnpike  Company  v.  McCarson,  1  Dev.  &  BaL  (N.  C.)  R.  306 ;  Bank  of 
Columbia  v,  Patterson,  7  Cranch,  290 ;  Andover,  &c  Turnpike  Corporation  i;. 
Hay,  7  Mass.  R.  602 ;  Hayden  v.  Middlesex  Turnpike  Corporation,  10 
Mass.  R.  397 ;  Essex  Turnpike  Corporation  v.  Collins,  8  Mass.  R.  292 ; 
Wright  V.  Lanckton,  10  Pick.  (Mass.)  R.  200  ;  Dana  v.  St.  Andrew's 
Church,  14  Johns.  (N.  Y.)  R.  118;  Union  Bank  of  Maryland  t.  Ridgeley, 
1  Har.  &  Gill  (Md.)  R.  324 ;  Kennedy  v.  Baltimore  Insurance  Company, 
3  Har.  &  Johns.  (Md.)  R.  367 ;  Garrison  v.  Combs,  7  J.  J.  Marsh.  (Ky.) 
R.  85 ;  Legrand  v.  Hampden  Sidney  College,  5  Munf.  (Virg.)  R.  324 ; 
Bates  &  Hines  v.  The  Bank  of  the  State  of  Alabama,  2  Alabama  R.  461, 
462  ;  Sumford  Bank  v.  Benedict,  15  Coon.  R.  445. 

*  Buncombe  Turnpike  Company  v.  McCarson,  1  Dev.  &  Bat.  (N.  C.)  R. 
306 ;  Owings  v.  Speed,  5  Wheat.  R.  424 ;  Thayer  «.  Middlesex  Mutual 
Insarance  Company,  10  Pick.  (Mass.)  R.  326 ;  Narraganset  Bank  v.  Atlantic 
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tion  is  obviously  die  proper  person  to  have  possesrion  of  and  to 
prove  the  books  of  the  oompany/  But  vheie,  in  a  suit  against 
a  corporation  on  a  bill  of  exchange  accepted  by  one,  in  bdialf 
of  the  corporation,  as  its  treasurer,  notice  was  given  by  the 
plaintiff  to  the  corporation  to  produce  its  records  for  the  purpose 
of  proving  the  appointmoit  or  election  of  the  treasurer,  and  the 
production  <^  the  records  was  refused,  the  testinMuiy  of  a 
witness  was  admitted  that  he  had  seen  the  records,  and  that 
it  appeared  therein  that  the  person  accepting  the  bill  was  duly 
elected  treasurer,  as  competent  proof  of  his  appointment  and 
authority.* 

2.  We  have  seen  that,  in  order  to  the  acceptance  of  an 
official  bond  by  a  corporation,  so  that  the  instrument  should 
bind  the  sureties,  tfie  recording  of  the  vote  of  acceptance 
or  approval  is  not  essential  to  its  validity,  unless  the 
charter,  statute,  or  by-laws,  expressly  make  it  so;  even 
though  an  officer  of  the  corporation  be  required  to  keep  a 
fair  and  regular  record  of  all  its  proceedings ;  this  provision 
usually  being  merely  directory.*  Neither  is  it  indispensable 
to  show  a  written  instrument  or  vote  of  acceptance  of  a  char- 
ter,^ or  a  written  enactment,  or  repeal  of  by-laws,  on  the 
corporation  books;  all  which  may  be  inferred  from  the  acts 
of  the  corporation,  through  its  officers,  or  otherwise.*  Upon 
the  same  principle,  it  seems  clear  that  a  vote  or  resolution 
appointing  an  agent  need  not  be  entered  on  the  minutes  or 
records  of  the  corporation,  in  order  to  his  due  appointment ; 
unless  the  charter,  statute,  or  by-laws,  are  not  merely  direc^ 


Silk  CompaDy,  3  Metcalf  (Man.)  R.  S89  ;  Clark  v.  Benton  Mannfactaxing 
Company,  15  Wend.  (N.  Y.)  R.  956. 

*  Smith  V.  Natchez  Steamboat  Company,  1  Howaid  (Miss.)  R.  478. 

'  Nariaganset  Bank  v.  Atlantic  Silk  Company,  3  Metoair(Ma88.)  R.  S82 ; 
and  see  Thayer  v.  Middlesex  Matual  Insurance  Company,  10  Pick.  (Mass.) 
R.  336 ;  Clark  v.  Benton  Manufacturing  Company,  15  Wend.  (N.  Y.)  R. 
856. 

«  See  Chap.  Vn. 

«  See  Chap.  YIL 

*  See  Chap.  X. 
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tory  in  this  particular,  but  render  it  absolutely  essential.  The 
YOte  of  appointment  may,  therefore,  as  an  appointment  of  an 
agent  by  a  natural  person,  be  implied  from  the  permission  or 
acceptance  of  his  services,  from  the  recognition  or  confirmation  / 
of  his  acts,  or,  in  general,  from  his  being  held  out  as  an  author- 
ized ag^it  of  the  corporation.  ^' A  board,"  says  Mr.  Justic^ 
Story,^  ''  may  accept  a  contract,  or  approve  a  security  by  vote! 
or  by  a  tacit  and  implied  assent  The  vote  or  assent  may  be 
more  difficult  of  proof  by  parol  evidence,  than  if  it  wei:e\ 
reduced  to  writing.  But,  surely,  this  is  not  a  sufficient  reason  | 
for  declaring  that  the  vote  or  assent  is  inoperative."  The  \ 
same  reason  applies  as  fully  to  the  appointment  of  an  agent  \ 
by  a  corporation,  or  a  board  acting  for  it.  And,  again,  the 
same  learned  judge,  speaking  of  a  cashier  of  an  office  of  dis> 
count  and  deposit  created  by  the  Bank  of  the  U.  S.  says,  ''  If 
he  was  held  out  as  an  authorized  cashier,  that  character  was 
equally  appUcable  to  all  who  dealt  with  the  bank,  in  transac- 
tions beneficial  as  well  as  onerous  to  the  bank."  In  the  case 
Dunn  V,  St.  Andrew's  Church,'  it  appeared  that  the  plaintiff 
had  performed  services  as  clerk  of  the  church,  for  which  he 
had  received  some  payment.  The  records  of  the  corporation 
contained  entries  of  the  payment  of  money  at  several  times  to 
the  plaintiff  for  his  services,  but  no  resolution  was  entered 
on  the  minutes  or  records  of  the  corporation,  appointing  the 
plaintiff  clerk  of  the  church.  The  court  held  such  vote 
unnecessary  to  be  shown ;  and  that  there  was  sufficient  evi- 
dence of  an  implied  promise  of  the  corporation  to  make  the 
compensation.  We  need  hardly  add,  that  if,  in  such  case,  the 
agent  is  held  duly  appointed  as  between  the  coiporation  and 
himself,  a  fortiori  he  would  be  as  between  the  corporation  and 
third  persons ;  though  precisely  the  same  principle  seems  to 
apply  even  in  favor ^  as  against,  the  corporation.'  Indeed,  it 
seems  that  the  same  presumptions  are  applicable  to,  corpora- 


'  Bank  of  the  U.  8.  v.  Dandridge,  IS  Wheat.  83,  and  anthoxities  above. 
'  14  Johns.  (N.  Y.)  R.  US. 

'  Bank  of  the  U.  S.  v.  Dandridge,  IS  Wheat.  R.  89^  per  Story.  J. 

23* 
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tions,  as  to  natoral  peraoos*  Peraons  acting  publicly,  as  oflicei8 
of  a  corporation,  are  piesiimed  to  be  rightfully  in  office;  acts 
done  by  a  corporation,  which  presuppoae  die  existence  of  other 
acts  to  make  them  legally  operaliTe,  aie  presumptive  pioofii  of 
the  latter.  If  a  person  acts  notoriously  as  cadiier  of  a  bank, 
and  is  recognized  by  Ihe  directors,  or  by  the  corporation,  as  an 
existing  officer,  a  regular  appointmoit  will  be  presumed ;  and 
his  acts,  as  cashier,  will  bind  the  corporation,  although  no 
writtenproof  is  or  osfiie  adduced  of  his  appointment;*  forthe 
law  will  not  sanction  the  fraud  of  a  corporation,  sooner  than  thai 
of  an  individnaL''  A  proprietors'  committee  having  in  their 
behalf  entered  into  a  submission  of  demands  to  refisrees  under 
the  statute,  representing  themselyes  as  duly  aulhoriaed  so  to 
do,  and  the  proprietors,  having  been  heard  upon  the  merits 
before  the  referees,  making  no  objection  to  the  submission,  upon 
error  brought  to  reverse  a  judgment  rendered  on  the  award, 
the  Court  presumed  that  the  committee  had  due  auAority, 
though  the  want  <^  authority  was  assigned  for  error.' 

3.  It  is  usually  the  case,  that  the  charters  or  incoqK>rating 
acts  of  corporations  require  that  officers  of  great  trust,  as  the 
cashiers  of  banks,  or  the  clerks  of  insurance  companies,  diould 
give  bond  with  sureties  for  the  faithful  performance  o{  dieir 


*  Ibid.  19  Wheat.  R.  70,  per  Story,  J. ;  Union  Buik  of  Maryland  p, 
Bidgeley,  1  Harria  4i  Gill  (Md.)  R.  302;  BaniDgtoD  aod  eOwia  v.  The 
Bank  of  Waahington,  14  Serg.  &  Rawle  (Penn.)  R.  421,  per  Duncan,  J. ; 
Wild  V.  Bank  of  Paaaamaquoddy,  3  Maaon  C.  C.  R.  505  ;  Smith  et  al.  v. 
Goyernor  and  Co.  of  Bank  of  Scotland,  1  Dow  Pari.  E.  27;  Perkins  o. 
Waahiogton  Inanrance  Company,  4  Cowen  (N.  T.)  R.  645 ;  Troy  Turn- 
pike &  Raihtwd  Gompany  v.  MeChesney,  21  Wend.  (N.  T.)  R.  996; 
Wanrea  «.  Ooeaa  loBozaoee  Compaay,  16  Maine  &.  430 ;  Diividaon  o. 
Boioogh  of  Bridfepert,  8  Coon.  E.  472 ;  Selma  U  Tennenoe  Raihroad 
Co.  V,  Tipton,  5  Alabama  B.  787.  Mere  general  repntatioo  ia,  hovoTer, 
inadmiseible  to  prove  who  are  the  offioers  or  agents  of  a  corporation.  Litch- 
field Iron  Company  v.  Bennett,  7  Cowen  (N.  Y.)  R.  234.  It  moat  be 
oonpled  with  acts  of  charge  and  management  of  the  property  and  conoema 
of  the  eorpoiation.  CUurk  «.  Benton  Maaafaoturing  Company,  15  Wend. 
(N.  T.)  R.  256. 

■  Fryebarg  «.  Fiyo,  5  Gretnl.  (Me.)  R.  38. 
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duties;  and  the  quesdcm  immediately  aiises,  whether  the 
gnring  of  the  bond  with  sureties,  in  such  cases,  is  necessary  to 
their  oomjdele  appointment  as  corporate  officers  and  agents. 
This  must  depend,  in  each  particular  case,  upon  urbether  the 
language  of  the  charter  or  act  of  incorporation  makes  the 
giving  of  the  bond  a  condition  precedent  to  the  complete 
appointment  and  due  authorissatioa  of  the  agent,  or  whether  it 
is  in  this  respect  merely  directory.  And  it  seems,  diat  where 
the  act  of  incorpoiration,  charter,  or  general  statute,  binding 
upon  a  corporation,  empowers  a  board  of  directors,  vested  with 
po  wer  to  app<»nt  certain  officers,  to  require  security  of  them,  that 
this  is  merely  in  affirmance  of  the  common  law ;  and  diough  a 
by-law  requires  a  certain  species  of  security  to  be  taken  by  the 
dUiectors  of  certain  officers  oa  entering  on  the  duties  of  their 
office,  if  a  different  species  of  security  than  that  required  by  the 
by-law  is  taken  by  the  directors,  and  any  loss  is  sustained  in 
consequence,  this  is  a  matter  entirely  between  the  directors  and 
stockholders,  for  the  failure  of  duty  in  the  former ;  and  in  such 
a  case  there  seems  to  have  been  no  question  of  the  due  appoint- 
ment of  the  officer.'  And  in  the  case  of  the  Bank  of  the  United 
States  9.  Dandridge,*  where  it  appeared  that  the  directors  c( 
the  parent  bank,  empowered  to  establish  offices  of  discount  and 
deposit,  subject  to  such  rules  and  regulations  as  they  should 
deem  proper,  passed  a  by-law  directing  ^'that  the  cashier  of 
each  office  shall  give  bond  to  the  president,  directors,  and 
company  of  the  Bank  of  the  U.  S.  with  two  or  more  approved 
securities,  with  condition  for  his  good  behavior  and  faithful 
performance  of  his  duties  to  the  corporation ; "  and  a  funda- 
mental article  of  the  constitution  of  the  bank  directed  '^  that 
each  cashier  or  treasorer,  before  he  enters  upon  the  duties  of 
lus  office,  diaii  be  required  to  give  hond,  &c. ; "  it  was  held^ 


'  The  Bank  of  Northern  Liberties  v.  Cressoo,  19  Serg.  &  Rawle  (Peno.) 
&•  30d. 

'  18  Wheat.  R.  64 ;  Bfarshall,  C.  J.  dissentieDte.  And  tee  analogoas 
eases.  United  States  v.  Kirkpatriek,  0  Wheat  R.  7S0 ;  United  States  o. 
Van  Zandt,  11  Wheat.  R.  184 ;  Peppin  v.  Cooper,  8  Bun.  dK  Aid.  486, 
437. 
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that  a  cashier  appointed  and  permitted  to  act  in  his  office, 
without  giving  any  such  bond,  or  any  bond  whatever,  was 
a  legal  agent  of  the  corporation;  that  his  acts  and  con- 
tracts  within  the  scope  of  his  authority  were  yalid,  whether 
in  favor  of  the  bank,  or  against  it  in  t&YOT  of  third  persons ; 
that  the  charter  and  by-laws  were  directory  in  this  particular, 
and  the  taking  of  the  bond  not  made  by  them  a  condition  pre- 
cedent ;  and  that,  though  the  directors  might  be  resp<msible  for 
their  neglect  of  duty,  it  was  a  matter  wholly  between  them- 
selves and  the  stockholders,  and  between  the  latter  and  the 
government,  as  a  violation  of  the  charter  and  by-laws.  It  is 
admitted,  however,  that  if  the  statute  had  prescribed  that  the 
cashier  should  not  be  deemed  for  any  purpose  in  his  office, 
until  an  approval  of  his  official  bond  by  the  proper  board,  his 
acts  would  be  utterly  void,  unless  his  bond  had  been  given 
and  approved.^ 

And  where  an  act,  "to  establish  a  State  Bank,"  prescribed 
that  the  cashier  should  take  an  oath  to  perform  the  duties  of 
his  appointment,  the  fact  that  he  did  not  take  the  oath  was 
held  not  to  prevent  a  recovery  upon  his  official  bond,  which  ad- 
mitted that  he  was  cashier,  but  rather  to  be  a  breach  of  the 
bond,  which  stipulated  that  he  should  perform  all  his  duties 
as  cashier.'  So,  too,  where  by  a  by-law  a  corporation  required, 
for  their  own  security,  their  clerk  to  be  sworn,  it  was  adjudged 
that  they  could  not  avail  themselves  of  his  omission  to  take 
the  oath  in  defence  to  an  action  against  them,  by  one  claiming 
to  be  a  stockholder  under  a  deed  recorded  by  the  clerk  in  his 
capacity  of  recording  officer  of  the  corporation.' 

/     $  4    Though  the  charter  or  act  of  incorporation  prescribes 
the  mode  in  which  the  officers  of  a  corporation  aggregate  shall 


1  Bank  of  Uaited  States  v.  Daadridge,  19  Wheat.  R.  878,  per  Story,  J. 

*  State  Bank  at  Elisabeth  v.  Chetwood,  3  Halat.  (N.  J.)  R.  1 ;  and  see 
Hastings  e.  Blnehill  Turnpike  Company,  9  Pick.  (Mass.)  R.  80 ;  Panton 
Turnpike  Company  v.  Bishop,  11  Vermont  R.  198. 

'  Hastings  v.  Blnehill  Turnpike  Corporation,  9  Pick.  (Mass.)  R.  80. 
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be  elected,  and  on  election  contrary  to  it  would  unquestiona- 
bly be  yddaUe,  yet,  if  the  officer  has  come  in  under  cokr  of  ( 
right,  and  not  in  open  contempt  of  all  right  whatever,  he  is  < 
an  officer  defacto^ — within  his  sphere,  an  agent  of  the  corpo* 
ration,  —  and  his  acts  and  contracts  will  be  binding  upon  it* 
Where  an  action  has  been  commenced  by  the  officers  de  fado 
of  a  corporation,  no  other  persons  claiming  a  right  to  act  as 
the  officers  of  the  corporation,  the  defendant  cannot  be  per- 
mitted to  show,  for  the  purpose  of  defeating  the  action,  that 
the  officers  were  illegally  elected.'  On  the  other  hand,  the 
service  of  process  upon  the  secretary  de  facto  of  a  manufactur- 
ing corporation,  for  the  purpose  of  attaching  the  stock  of  the 
company,  was  held  good  under  a  statute  regulating  such  pro- 
cess.' Where  an  abbot  or  parson  erroneously  inducted  made 
a  deed  or  obligation,  though  he  was  afterwards  deprived  of  his 
benefice,  yet  this  shall  bind ;  but  the  deed  of  one  who  usurps 
before  installation  or  induction,  or  who  enters  and  oocuines  in 
time  of  vacation,  without  dection  or  presentation,  is  void.  So, 
if  one  occupies  as  abbot  of  his  own  head,  without  installation 
or  induction,  his  deed  shall  not  bind  the  house.*  In  a  case 
where  it  appeared  that  the  queen's  auditor  and  surveyor  of 
a  county  had  appointed  a  steward  of  a  manor  without  any 
right  so  to  do,  it  was  moved  by  the  counsd,  and  c<Miceded  by 
the  eovatj  that  a  copy  granted  by  the  steward  de  fado  in 
court,  he  having  admitted  the  tenant,  and  the  fine  being  an- 


>  The  King  v.  Leslie,  And.  R.  163 ;  S.  C.  9  Stra.  190 ;  Vestry  of  St. 
Luke*s  Church  r.  Matthews,  4  Dessau.  (S.  C.)  R.  578,  586  ;  Vernon  Society 
«.  Hills,  6  Cowen  (N.  Y.)  R.  23 ;  All  Saints  Church  v.  Lovett,  1  Hall 
(N.  T  )  R.  191 :  Riddle  v.  County  of  Bedford,  7  Serg.  &  Rawle  (Penn.) 
R.  392  ;  York  County  v.  Small,  9  Watts  &  Serg.  (Penn.)  R.  390 ;  Kings- 
bury V.  Ledyard,  2  Watts  &  Serg.  (Penn.)  R.  41 ;  McGargell  v.  The  Ha- 
ileton  Coal  Co.  4  Watts  &  Serg.  (Penn.)  R.  425 ;  Despatch  Line  of 
Packets  o.  Bellamy  Manufacturing  Co.  and  Trustees,  12  New  Hampshire 
R.  905. 

'Charitable  Association  v.  Baldwin,  1  Metcalf  (Mass.)  R.  359;  and  see 
Green  o.  Cady,  9  Wend.  (N.  Y.)  R.  414. 

'  McCall  o.  Byram  Mannfacturing  Company,  6  Conn.  R.  428. 

^  Vin.  Abr.  Officer  and  Offioes,  G.  4,  pi.  1. 
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swered  ^to  the  queen,  was  good ;  "  for,"  say  they,  "  the  law 
favors  the  acts  of  one  in  a  reputed  authority ;  and  the  inferior 
shall  never  inquire  if  his  authority  be  lawful ;  "  and  2  Edw. 
6.  Br.  "  Copy,  26,  it  was  held,  that  grant  by  copy  by  one  in 
court,  who  hath  no  authority  to  hold  court,  is  good."  The 
case,  it  is  true,  went  off  on  the  special  ground  that  the  grant 
in  question  was  void,  not  being  a  thing  of  necessity,  but  a  new 
grant  in  prejudice  to  the  queen,  as  a  lady  of  the  manor  by 
escheat  for  felony.^ 

I     A  person,  by  color  of  election,  may  be  an  officer  de  ftMdo, 
/though  indisputably  ineligible; '  or  though  the  office  was  not 
I  vacant,  but  there  was  an  existing  officer  de  jure  at  the  time.' 
:  Indeed,  it  seems  to  be  clear  law,  that  the  act  of  an  officer  de 
1  fcuito  is  good,  wherever  it  concerns  a  third  person,  who  had 
a  previous  right  to  the  act,  or  had  paid  a  vaiuable  considered 
turn  for  it ;  and  this,  whether  the  act  concerns  the  preservation 
■  of  the  corporation  or  not.^    In  a  case  in  Pennsylvania,  it  ap- 
i  pearing  that  a  bank  was  governed  by  thirteen  directors,  five 
of  whom  were  competent  to  the  business  of  ordinary  discounts, 
but  nothing  less  than  a  majority  of  the  whole  number  consti- 
tuted a  quorum  for  transacting  any  other  -business ;  and  a  di- 
rector was  elected  at  a  meeting  at  which  five  only  of  the  board 
were  present ;  it  was  held,  that,  having  color  of  election,  he 
was  a  director  de  facto  ;  and  that,  as  an  agent  of  the  corpora* 
tion,  his  acts  were  valid,  at  least  as  between  the  bank  and 
third  persons.*    The  best  definition  we  have  seen  of  an  officer 
de  facto  is  that  given  by  Lord  EUenborough  in  The  King  v. 
The  Corporation  of  Bedford  Level.*    "  An  officer  de  facto,^^ 


1  Harris  v.  Jays,  2  Cro.  E.  699. 

'  Knight  V,  The  Corporation  of  Wells,  Lutw.  508.  ^ 

'  O^firien  v,  EniTan,  Cro.  Jac.  652  ;  Harris  v.  Jays,  Cro.  E.  699. 

«  The  King  v.  Leslie,  And.  R.  163 ;  Riddle  v.  County  of  Bedford,  7  Serg. 
&  Rawle  (Penn.)  R.  392;  Lathrop  o.  Bank  of  Scioto,  8  Dana  (Ky.)  R. 
115. 

*  Baird  v.  The  Bank  of  Washington,  11  Serg.  &  Rawle  (Penn.)  R.  411. 
See  Ex  parte  Rogers,  7  Cow.  (N.  T.)  R.  530,  n. 

*  6  East  R.  368,  369;  and  see  Parker  o.  Kett,  1  Ld.  Raymd.  658. 
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says  be,  ''  is  one  who  has  the  reptUaiion  of  being  the  officer  he 
assumes  to  bey  and  yet  is  not  a  good  officer  in  point  of  lawJ^ 
He  instances  the  case  of  an  under*steward  when  the  head- 
steward,  his  principal,  is  dead  ,*  who  having  color  to  assemble 
the  tenants,  if  they  do  their  service,  the  acts  which  he  does, 
in  consideration  of  it,  are  good.^  ^'This,"  says  Lord  Ellenbo- 
rough,  "  must  be  understood  of  acts  of  the  under-steward  after 
the  death  of  his  principal,  and  before  his  death  is  known  ;  for 
if  that  were  known  to  the  tenants,  what  color  could  he  have 
to  act?  It  is  said  that  the  acts  of  a  steward  defojcto  are  good, 
because  the  suitors  cannot  examine  his  title;  but  when  his 
authority  has  notoriously  ceased,  no  such  reason  obtains." ' 
The  cases  usually  found  in  the  books  concerning  officers  de 
facto  are  cases  in  which  the  form  of  election,  though  imper- 
fectly, seems  to  have  been  observed;  or  those  in  which  the 
officer  came  rightfully  into  office,  though  he  improperly  con- 
tinues  to  exercise  its  functions,  as  in  the  instance  of  the  under- 
steward  above  quoted.  A  person  in  office,  without  even  the 
form  of  election,  might,  within  the  terms  of  Lord  EUenbo- 
rough's  definition,  have  the  reputation  of  being  the  officer  he 
assumes  to  be ;  and  in  such  case,  imless  the  act  of  incorpora- 
tion or  general  statute  law  expressly  avoids  them,  if  the  cor- 
poration held  him  out  to  the  world  as  its  officer,  his  acts  would 
be  binding  on  it  ^s  the  acts  of  its  agent,  whether  he  was  techni- 
cally an  officer  defa4:to^  or  not' 

$  5.  Where  the  term  for  which  a  particular  officer  or 
agent  of  a  corporation  shall  hold  his  office  or  agency,  by  vir- 
tue of  an  election  or  appointment,  is  prescribed  by  charter,  act 
of  incorporation,  or  general  law,  as  a  general  rule,  his  power 


'  Knowlea  v.  Luce,  Moor,  112. 

*  The  King  v.  The  Corporation  of  Bedford  Level,  6  Eaet,  369. 

'  Bank  of  U.  S.  r.  Dandridge,  12  Wheat.  R.  70;  Union  Bank  of  Mary- 
land o.  Ridgeley,  1  Harris  &  Gill  (Md.)  R.  421,  422,  &c. ;  Wild  v.  Bank 
of  Paasamaquoddy,  3  Mason  C.  C.  R.  505 ;  Barrington  and  others  v.  The 
Bank  of  Washington,  14  Serg.  &  Rawle  (Penn.)  R.  405  ;  Minor  v.  Mech. 
Bank  of  Alexandria,  1  Pet.  46. 


276  PRIVATE   CORPORATIONS.  [CH.  IX. 

of  course  ceases  with  the  expiration  of  the  tenn ;  *  though 
unquestionably  the  corporation  may  be  liable  for  his  acts  and 
contracts  in  favor  of  third  persons,  if  they  still  continue  to 
hold  him  out  as  their  servant*  With  the  agent  of  a  corpora- 
tion, as  with  an  agent  of  a  natural  person,  if  he  is  appointed 
for  a  special  purpose,  his  power  determines  when  that  purpose 
is  answered.'  Where,  on  the  other  hand,  the  act  of  incorporation 
does  not  limit  the  term  of  his  agency,  this  must  depend  upon 
the  term  of  his  appointment ;  and  where  no  term  is  prescribed 
at  the  time  of  his  creation,  whether  his  agency  ccmtinues  until 
his  powers  are  specially  revoked  or  not^  must  depend,  as  in  or- 
dinary cases,  upon  its  nature.  If  the  agency  be  general,  and 
unlimited  as  to  term,  it  lasts,  of  course,  until  the  powers  given 
are  revoked.  As  the  death  of  a  natural  person  revokes  all  au* 
thority  given  to  his  agents,  so  must,  so  to  speak,  the  deaih  of 
a  corporation,  whether  it  takes  place  by  limitation  of  law,  or 
forfeiture  of  chartered  ri^ts ;  for  there  is  then  no  master  to 
serve.^  The  death,  however,  of  the  particular  officers  of  a  cor- 
poration,  or  of  the  members  of  a  particular  board,  who  may 
be  vested  with  the  power  of  appointing  its  agents,  does  not 
determine  their  agency,  or  revoke  their  power ;  for  the  pnnci- 
pal^  the  corporation,  still  subsists.*  Accordingly,  if  any  corpo- 
ration aggregate,  as  a  mayor  and  commonalty,  or  dean  and 
chapter,  make  a  feoffment  and  letter  of  attorney  to  deliver 
seisin,  this  authority  does  not  determine  by  the  death  of  the 
mayor  or  dean ;  but  the  attorney  may  well  execute  the  power 
after  their  death ;  because  the  letter  of  attorney  is  an  author- 
ity from  the  body  aggregate,  which  subsists  after  the  death  of 
the  mayor  or  dean,  and,  therefore,  may  be  represented  by  an 

attorney  of  their  appointment;  but  if  the  dean  or  mayor 

^  - 

'  Curling  v.  Chalklen,  3  Maole  &  Sel.  510,  611 ;  Peppin  v.  Cooper,  8 
Barn.  &  Aid.  431. 

'  ^  3,  p&rt  S,  of  this  chapter. 

'  Selon  p.  Slade,  7  Ves.  Jr.  876. 

«  UDion  Bank  of  Maryland  r.  Rid^eley,  1  Harria  &  Gill  (Md.)  R.  433, 
434. 

*  Bac.  Abr.  Authority,  E.  14  II.  8,  3  ;  11  E.  7,  19 ;  Co.  Lit.  5S ;  3  Roll. 
Abr.  13. 
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be  named  by  their  own  private  name,  and  die  before  Uvery;  or 
be  removed,  livery  after  seems  not  good.^  The  rule  is  differ- 
cmt  with  regard  to  the  depuiy  of  an  officer  or  agent ;  for  though 
in  Knowles  p.  Luce,'  it  seem  to  have  been  held  generally,  that 
the  acts  of  an  imder-steward  were  good,  though  the  head- 
steward  be  dead,  the  Court  of  King's  Bench,  in  King  v.  The  Cor- 
poration of  Bedford  Level,'  declare,  that  this  must  be  under- 
stood of  the  acts  of  the  under-steward  after  the  death  of  his 
principal,  and  before  his  death  is  knaum,  on  the  ground  of  his 
color  of  right  In  this  last  case,  where  it  appeared  that  a  cor- 
poration had,  at  the  request  of  their  registrar,  appointed  a 
deputy  registrar  to  assist  him,  it  was  considered  that  the  au- 
thority of  the  latter  was  determined  by  the  death  of  the  for- 
mer, upon  the  general  principle/ 

Though  the  power  of  appointing  a  particular  officer  or  agent 
of  a  corporation  be  vested  in  a  body,  as  the  directors,  mana- 
gers, &c,  existing  within  it,  it  does  not  follow  that  the  au- 
thority of  the  agent  is  determined  by  the  removal  of  the  board 
which  appointed  him ;  or  that  because  they  are  appointed  but 
for  a  year,  his  agency  expires  with  that  period/  Thus,  where 
a  letter  of  attorney  was  given  by  the  directors  of  a  bank,  it 
was  held,  that  the  attorney  might  execute  his  power  under  it, 
after  the  term  for  which  the  directors  were  appointed  had  ex- 
pired, since  the  constituent,  to  wit,  the  corporation,  still  con- 
tiaued  in  existence.* 

And  where  the  charter  of  a  bank  empowered  the  directors  for 
the  time  being,  to  appoint  a  cashier  and  such  other  officers 


>  2  Roll.  Abr.  12. 

*  Moor,  112  ;  Parker  o.  Kett,  I  Ld.  Raymd.  661 ;  and  see  1  Watkins  on 
Copyh.  257. 

*  6  East,  369. 

*  Ibid. 

*  Anderson  v.  Longden,  1  Wheat.  R.  83 ;  John  Brown  o.  The  Inhabitants 
of  the  County  of  Somerset,  11  Mass.  R.221;  Northampton  Bank  v.  Pe- 
poon,  ^1  Mass.  R.  288;  Pedham  Bank  t;.  Chickering,  3  Pick.  (Mass.)  R. 
335. 

*  Northampton  Bank  v.  Pepoon,  11  Mass.  R.  294. 
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and  servants  under  them,  as  should  he  necessary  for  executing 
the  business  of  the  corporation,  it  was  decided  by  the  Supreme 
Court  of  Maryland,  that  the  office  and  power  of  the  cashier 
did  not  cease  with  the  office  and  power  of  the  directors  who 
appointed  him,  nor  was  of  annual  duration  only  because  theirs 
was ;  but  that  the  duration  of  the  cashier's  office  was  limited 
only  by  the  duration  of  the  charter  of  the  bank,  subject  always 
to  be  tenninated  by  the  directors,  as  occasion  might  require/ 
The  mere  fact,  that  an  agent  is  in  some  respects  the  depu- 
ty of  annual  officers,  by  no  means  proves  that  he  is  an 
annual  officer  himself;  for  it  may  be  that  his  appointment 
was  made  to  remedy  the  inconvenience  of  annual  officers, 
the  deficiency  of  service  which  may  result  from  the  casual  in- 
terruption of  an  annual  election.* 

^6.  1.  Where  the  charter  or  act  of  incorporation  prescribes 
the  mode  in  which  the  officers  or  agents  of  a  corporation  must 
act  or  contract,  to  render  their  acts  or  contracts  obligatory  on 
the  corporation,  that  mode  must  be  strictly  pursued.  For  the 
act  of  incorporation  is  an  enabling  act ;  it  gives  the  body  cot- 
porate  all  the  power  it  possesses ;  it  enables  it  to  contract,  and 
I  when  it  prescribes  the  mode  of  contracting,  that  mode  must 
be  observed,  or  the  instrument  no  more  creates  a  contract 
than  if  the  body  had  never  been  incorporated.  Besides^ 
when  its  agents  do  not  clothe  their  proceedings  with  those  so- 
lemnities which  are  required  by  the  incorporating  act,  to  ena- 
ble them  to  bind  the  company,  the  informality  of  the  transac- 
tion is  itself  conducive  to  the  opinion,  that  such  act  was  rather 
considered  as  manifesting  the  terms  on  which  they  were  will- 
ing to  bind  the  company,  as  negotiations  preparatory  to  a  con- 
clusive agreement,  than  as  a  contract  obligatory  on  both  par- 


( 


*  Union  Bank  of  Maryland  v.  Ridgeley,  1  Harris  &  Gill,  (Md.)  R.  431, 
433,  433 ;  Exeter  Bank  v.  Rogera  et  al.  7  New  Hamp.  R.  33  ;  Thompson 
o.  Yoang  et  al.  3  Hammond  (Ohio)  R.  334;  1  Ohio  Cond.  R.  383 ;  Ded- 
ham  Bank  v.  Chickering,  3  Pick.  (Mass.)  R.  34. 

'  Curling  v.  Chalklen,  3  Maule  &  Sel.  509  to  511. 
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ties.^  In  illustration  of  this,  where  an  act  incorporating  an 
insurance  company,  enacted,  '^  that  all  policies  of  assurance 
and  other  insiruments^  made  and  signed  by  the  president  of 
the  said  company,  or  any  other  officer  thereof,  according  to  the 
ordinances,  by-laws,  and  regulations  of  the  said  company,  or 
of  their  board  of  directors,  shall  be  good  and  effectual  in 
law,  to  bind  and  oblige  the  said  company  to  the  performance 
thereof; "  it  was  held,  that  a  contract  to  cancel  a  policy,  is  as 
solemn  an  act  as  a  contract  to  make  one ;  and  to  become  the 
act  of  the  company,  must  be  executed  according  to  the  forms 
in  which  by  law  they  are  enabled  to  do  it;  and  hence,  that  an 
unsigned  note,  containing  an  assent  to  a  cancellation  from  the 
directors  of  the  company,  was  not  a  corporate  act  obligatory 
upon  it'  Where,  however,  the  charter  of  an  insurance  com- 
pany required  that  all  policies  should  be  signed  by  the  presi- 
dent, it  was  considered  unnecessary  that  the  assent  of  the 
OHnpany  to  an  assignment  of  the  policy  should  be  signed  by 
the  president,  in  order  to  bind  the  company.*  The  signature 
of  the  secretary  to  such  an  assignment  is  prima  fatAa  evidence 
of  an  agreement  by  the  company ;  and  the  company,  by  ac- 
cepting the  assignee's  guaranty  of  the  premium  note,  adqpts 
the  act  of  the  secretary,  in  assenting  to  the  assignment.* 
When  by  charter  a  board  are  constituted  the  agents  of  a  cor- 
poration for  particular  purposes,  and  the  number  necessary  to 
be  present  at  the  doing  of  an  act  is  therein  specified,  as  we 
have  seen,  an  act  done  or  a  contract  made  by  less  than,  or 
others  than  those  specified,  will  not  bind  the  company.*    If 


*  Per  Manhal,  C.  J. ;  Head  «id  Amory  v.  The  ProTidenoe  Ins.  Co.  9 
Cnnch  R.  166  to  169 ;  and  see  The  Cape  Sable  Company's  Case,  3  Bland 
(Md.)  Ch.  R.  606. 

*  Head  V.  Providence  Insurance  Co.  3  Cranch  R.  166  to  169 ;  Daoany  v. 
Gill,  4  Car.  &  P.  191. 

*  New  England  Marine  Insurance  Co.  v.  D*Wolf,  8  Pick.  (Mass.)  R.  66. 
«Diid. 

*  Beatty  v.  Marine  Ins.  Co.  9  Johns.  (N.  T.)  R.  109  ;  and  see  Kapfer 
et  al.  V.  South  Parish  in  Augusta,  19  Mass.  R.  185;  Ex  parte  Rogeis,  7 
Cowen  (N.  Y.)  R.  599,  590. 
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the  charter  specifies  no  particular  number  of  the  board  of  di- 
rectors as  requisite  to  bind  the  corporation,  that  power  resides 
in  a  majority ;  *  and  it  is  very  clear  that  a  contract  made  by  a' 
minority  of  a  committee  appointed  for  the  purpose  of  making 
it,  not  assented  to  by  a  majority,  nor  by  the  corporation,  does 
not  bind  the  latter.'  A  majority  of  a  committee  authorized 
to  sell  lands  by  legislative  resolve,  or  to  do  business  of  a  pub- 
lic nature,  have  power  to  execute  the  commission;'  but  in' 
case  of  quasi  corporations,  where  a  certain  number,  as  three 
persons,  are  appointed  or  authorized  to  do  a  particular  act,  as 
to  choose  a  chaplain,  or  to  contract  for  the  building  of  a  meet- 
ing-house, in  general  they  must  concur  in  the  act  or  contract 
to  render  it  binding ;  though  perhaps  direct  proof  that  all  as- 
sented would  not  be  required.  This,  in  England,  it  has  been 
held,  may  be  varied  by  ancient  usage.*  A  bank  charter  pro- 
vided, "  that  all  bills,  bonds,  notes,  and  every  other  contract 
or  engagement  on  behalf  of  the  corporation,  should  be  signed 
by  the  president,  and  countersigned  by  the  cashier ;  and  that 
the  funds  of  the  corporation  should  in  no  case  be  liable  for 
any  contract  or  engagement,  unless  the  same  be  signed  and 
countersigned  as  aforesaid ; "  the  clause  was  held  to  apply' 
only  to  express  contracts,  and  not  to  extend  to  contracts  and 
undertakings  implied  in  law ;  and  accordingly  the  bank  was 
made  Uable  under  money  counts  on  a  check  signed  only  by  the 
cashier.*  In  such  case,  however,  a  court  will  never  assume 
that  an  act  was  done  or  a  contract  made,  by  less  than  the 
number  legally  authorized ;  but  the  fact  must  be  strictly  prov- 


^  Cram  v.  Bangor  House,  3  Fairf.  (Me.)  R.  354. 

*  Trott  V.  Warren,  9  Fairf.  (Me.)  R.  957;  Adama  v.  Hill,  16  Maine  R. 
215. 

'  Pejepscot  ProprietorB  v.  CuBbman,  9  Greenl.  (Me.)  R.  04 ;  and  see 
Giindley  v.  Barker,  1  Bos.  &  Pal.  999  ;  Curtis  v.  Kent  Water  Works  Co. 
7  Bam.  &  Cres.  339. 

*  Attorney-General  v.  Dary,  cited,  1  Yes.  Sen.  R.  419  ;  Eupfer  et  al.'v. 
South  Parish  in  Augusta,  19  Mass.  R.  189. 

'  Mechanics  Bank  of  Alexandria  v.  The  Bank  of  Columbia,  5  Wheat. 
R.  396. 
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ed.  And  where  the  act  of  incorporation  required  the  number 
oifive  managers  to  constitute  a  quorum,  with  power  to  enter 
into  contracts,  a  contract  to  which  the  seal  of  the  corporation 
was  affixed  was  held  valid,  though  signed  by  only  three 
managers;  there  being  no  proof  that  the  seal,  which  was 
itself  held  prima  fcLcia  evidence  of  the  legal  execution  of  the 
contract,  was  not  affixed  by  the  direction  of  a  legal  quorum.' 
A  clause  in  an  act  of  parliament,  authorizing  a  company,  at 
any  general  or  special  meeting,  to  order  and  dispose  of  their 
common  seal  and  the  use  and  appUcation  thereof,  empowers 
them  to  make  rules  and  regulations /or  its  custody,  but  does  not 
require  their  concurrence  in  each  particular  act  of  sealing ; 
and  a  bond,  to  which  the  seal  had  been  affixed  by  the  com- 
pany's clerk,  under  a  general  authority  from  the  directors, 
was  held  valid.'  And  where  a  board  of  bank  directors 
authorized  the  president  and  cashier  to  ''borrow  money," 
though  it  was  considered  necessary  that  both  should  assent  to 
the  plan  of  borrowing,  yet  it  was  held  unnecessary  that  both 
should  sign  the  draft,  or  indorse  the  note  upon  which  money 
was  raised,  to  bind  the  bank  by  the  drawing  or  indorse- 
ment* 

3.  The  agents  of  private  persons  are  not  in  the  habit  of 
keeping  regular  minutes  of  all  their  joint  proceedings ;  neither 
does  the  law  require  such  a  verification  of  their  joint  acts.  It 
seems  never  to  have  been  contended,  either  that  the  acts  of 
a  board  of  agents,  constituted  by  an  unincorporated  company, 
or  by  a  single  person,  must,  of  necessity,  be  reduced  to  writing, 
before  they  would  bind  the  principal ;  and  it  is  a  matter  of 
daily  experioice,  that  the  acts  of  a  single  duly  authorized 
agent  of  a  corporation,  within  the  scope  of  his  authority,  bind 
the  corporation,  although  he  keeps  no  minutes  of  such  acts. 

>  The  President,  Managen,  and  Co.  of  the  Berks,  and  Dauphin  Turnpike 
Road  V.  Myers,  6  Serg.  &  Rawle  (Penn.)  R.  13. 

■  HiU  V.  Manchester  &  Salford  Water  Works  Co.  6  B.  &  Adolph.  806  ; 
9  Not.  &  Bi.  673. 

'  Eidgway  tp.  Fanners  Bank  of  Backs  Coonty,  12  Serg.  &  Rawle 
(Peon.)  R.  sec  ;  Fleckner  v.  Bank  of  U.  8.  8  Wheat  R.  338. 

24* 
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It  being  usual,  however,  with  the  boards  of  directors  or  agenis^- 
created  within  incorporated  companies  for  the  due  management 
of  their  concerns,  to  keep  a  regular  record  of  their  proceedings, 
the  charter  or  by-laws  commonly  directing  it  to  be  done;  it 
has  been  by  no  means  an  uncommon  opinion,  that  such  a 
record  was  essential  either  to  the  validity  or  proof  of  their  acts 
and  contracts,  whether  in  favor  or  against  the  corporation.  As 
a  general  rule,  however,  this  opinion  is  by  no  means  true.  K, 
indeed,  the  charter  or  creating  and  enabling  act  of  a  corpora- 
tion expressly  make  the  recording  of  the  acts  of  its  board  of 
directors  essential  to  their  validity,  or  a  condition  precedadt 
thereto,  or  if  it  make  a  record  taken  by  a  prescribed  officer 
the  only  mode  by  which  such  acts  can  be  legally  proven, 
it  is  very  obvious  that,  to  render  the  acts  of  the  board  obtigatory, 
whether  for  or  against  the  corporation,  the  charter  requisite 
must  be  complied  with  in  the  one  case,  and  that  the  charter 
mode  of  proof  is  the  only  one  that  can  be  resorted  to  in  the 
other.  The  books,  however,  furnish  us  with  no  such  pro- 
vision, in  the  charter  of  any  corporation ;  and  without  it,  there 
seems  to  bfe  nothing,  in  principle  or  authority,  to  distinguish 
in  this  particular  the  acts  of  a  board  of  agents  existing  within! 
a  corporation,  frcmi  the  acts  of  agents  constituted  by  natural 
persons.  It  is  usual  indeed,  by  way  of  notice,  and  to  facilitate 
proof,  for  the  charter  and  by-laws  to  provide  that  a  fair  and 
regular  record  of  the  proceedings  of  the  managing  board  of  a 
corporation  should  be  made  by  some  designated  officer,  as  the 
cashier  of  a  bank,  or  the  clerk  or  secretary  ,of  an  insura&oe 
company.  Such  provisions  are  in  conunon  merely  dvreetory 
to  the  corporation,  its  officers,  or  agents;  and  the  breach  oir 
neglect  of  them,  though  it  may  render  the  directors  or  their 
scribe-responsible  in  case  of  consequential  damage  for  violation 
of  duty,  is  a  matter  wholly  between  themselves  and  the  stock- 
holders, and  between  the  latter  and  the  government,  as  a 
violation  of  the  charter  and  by-laws,  and  by  no  means  affects 
the  validity  of  the  unrecorded  acts.^    As  a  rule  of  evidaace, 

>  Bank  of  the  U.  S.  «.  Dandridge,  19  Wheat  R.  75  to  89,  per  Story,  J., 
Marshal],  C.  J.  diMentiente ;  Bank  of  the  Northern  libertiea  v,  CieeiOB, 


] 
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indeed,  where  the  record  exists,  it  should  be  produced,  as  being 
the  best  proof;  but  if  there  be  no  record,  or  if  the  suit  be 
against  the  corporation,  and,  upon  notice,  the  corporation  n^- 
lects  or  refuses  to  produce  its  books,  other  evidence  is  ad- 
mitted.^ 

§  7.  Unless  the  act  of  incorporation  expressly  prescribe  the 
contrary,  as  has  been  before  considered,  the  duly  authorized 
agents  of  corporations,  as  of  natural  pensons,  may,  within  the 
scope  of  their  authority,  bind  them  by  simple  as  well  as  by 
sealed  contracts ;  and  that,  too,  in  both  cases,  whether  author- 
iased  by  deed  or  yote ;  and  from  their  acts  or  conduct,  as  well 
as  from  the  acts  or  conduct  of  the  agents  of  natural  persons, 
implications  may  be  made,  either  for  or  against  their  con- 
stituents.' It  may  hence  be  readily  inferred  that  in  case  of  a 
deed  poll  to  a  corporation,  made  through  the  intervention  of  a 
duly  authorized  agent,  in  order  to  bind  the  corporation  by  the 
stipulations  of  the  deed,  it  is  not  necessary  to  show  that  it  has 
been  formally  accepted  by  them,  but  a  deUvery  to  and  an 
acceptance  of  the  deed  by  the  agent,  is  a  delivery  to  and 
acceptance  by  die  corporation.' 

§  8.   1.  When  the  agent  of  a  corporation  would  bind  by  a . 
contract  he  makes  in  its  behalf,  the  corporation  only,  his  \ 
proper  mode  is,  in  the  body  of  the  contract,  to  name  the 
corporation,  as  the  contracting  party,  and  to  sign  as  its  agent 
or  officer ;  and  this  is  the  mode  in  which  bank  bills  and  policies  \ 
of  insurance  are  ordinarily  executed.    The  secretary  of  a  bridge 

19  Serg.  &  Rawle  (Peon.)  R.  306;  Scott  v.  Warren;  3  Faitf.  (Me.) 
R.  397;  Cram  v.  Bangor  House,  3  Fairf.  (Me.)  R.  354 ;  Riusell  v.  McLel- 
Ian,  14  Pick.  (Mass.)  R.  63  ;  Middlesex  Husbandman,  &c  v.  DaviB, 
3  Metoalf  (Mass.)  R.  133 ;  DsTidson  v.  Borough  of  Bridgeport,  8  Conn.  R. 
472.  See,  too.  United  States  v.  Kirkpatrick,  9  Wheat.  R.  790 ;  Same  v. 
Van  Zandt,  11  Wheat.  R.  184  ;  1  Phillips  Evid.  ch.  6,  ^  9,  396;  Bassett  v. 
MazahaU,  9  Mass.  R.  312. 
*  See  in  this  chap,  supra,  ^  3,  parts  1  and  9. 

■  chH».  vm.  4  7,  8. 

'  Western  Railroad  v.  Babcock,  6  Met.  (Mass.)  R.  366,  357. 
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company  signed  his  name  to  a  lottery  ticket  as  the  secretary 
of  the  corporation,  expressly  contracting  on  its  behalf,  and 
it  was  held,  that  he  was  not  personally  responsible.'  And  on 
a  note  in  which  the  president  and  directors  of  a  glass  company 
promise  to  pay,  and  which  was  signed  by  one  as  president,  it 
was  held,  that  he  was  not  liable.'  And  though  the  words  of 
the  note  were,  "  I  promise,"  yet  it  being  signed  by  the  agent 
for  the  company,  it  was  held  to  be  the  note  of  the  company 
and  not  of  the  agent.'  Where,  too,  a  note  was  made  payable 
to  one  without  naming  his  capacity,  who  indorsed  ^his  name 
thereon  as  agent,  he  was  considered  not  liable  in  favor  of  one 
who  knew  that  the  indorser  acted  as  agent,  and  that  the  note 
was  given  by  the  company  for  their  proper  debt,  though  it  was 
said  he  might  be  in  favor  of  a  third  person ;  such  an  indorse- 
ment being  regarded  as  made  for  the  purpose  of  transferring 
the  interest  in  the  note  merely,  and  equivalent  to  a  declaration 
that  the  indorser  would  not  be  personally  responsible.^  Again, 
where  the  rector  and  wardens  of  a  church,  pursuant  to  a  vote 
of  the  proprietors,  borrowed  money  for  the  use  of  the  proprie- 
tors, and  subscribed  in  their  capacity  a  note  for  it,  and  the  old 
act  being  repealed,  a  new  corporation  of  the  same  name  was 
created,  which  assumed  the  debts  of  the  old  one,  it  was  decided 
that  the  new  corporation  was  answerable  on  the  note,  or  at 
least  on  the  money  counts.'  And  the  proceedings  of  the  vestry 
of  a  church  pledging  the  corporate  funds  to  persons  who  might 
perform  work  or  furnish  materials  for  it,  can  impose  no  per- 
sonal liability  upon  the  members  of  the  vestry,  even  though 

'  Passmore  v.'Mott,  2  Binney  R.  SOI. 

*  Mott V.  Hicks,  I  Cowen  (N.  Y.)  R.  613 ;  see,  too,  Shotwell  v.  MoKeowD, 
3  South.  (N.  J.)  R.  688;  Bowen  v.  Noiris,  S  Taant.  R.  374;  Shelton  v. 
Durliog,  8  Conn.  R.  436 ;  Broekway  «.  Allen,  17  Wend.  (N.  T.)  R  40  ; 
Pitman  o.  Kintner,  5  Blackf.  (Ind.)  R.  860. 

*  Emenon  v.  PioTidence  Hat  Company,  18  Maaa.  R.  337 ;  Long  v. 
Coborn,  11  Maaa.  R.  07  ;  Deapateh  Line  of  Packets  v.  Ballamy  Manuf.  Co. 
18  New  Hamp.  R.  806. 

«  Ibid. 

*  The  Epiacopal  Chariuble  Society  v.  The  Episcopal  Chnieh  in  Bodham, 
1  Pick.  (Mass.)  R.  378. 
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the  members  have  subsequently  manifested  an  impression  that 
they  had  assumed  a  personal  responsibility.*  In  another  case, 
one  describing  himself  in  the  body  of  a  note  as  treasurer  of  a 
corporation,  signed  it  as  treasurer,  the  note  being  given  for  a 
debt'  due  the  payee  by  the  corporation ;  and  an  action  against 
him  personally  was  not  maintained.'  In  Sterling  t?.  The 
Marietta  and  Susquehannah  Trading  Company'  it  was  also 
decided,  that  a  receipt  signed  by  the  president  of  a  bank,  with- 
out the  addition  of  his  capacity,  for  money  "to  be  deposited 
in  the  bank  to  the  credit  of  Ostehank,"  (the  person  to  whom 
the  receipt  was  given,)  was  exridence,  though  not  conclusive^ 
from  which  the  jury  might  presume  that  the  money  went  to 
the  use  of  the  bank.  And  where,  on  a  sale  of  real  property  by 
a  corporation,  a  menK)randum  of  the  sale  was  signed  by  the 
parties,  in  which  it  was  stated  that  the  sale  was  made  to  the 
purchaser,  and  that  he  and  C.  D.  "  mayor  of  the  corporation, 
on  behalf  of  himself,  and  of  the  rest  of  the  burgesses  and 
commonalty  of  the  borough  of  Caermathen,"  do  mutually 
agree  to  perform  and  fulfil  on  each  of  their  parts,  respectively, 
the  conditions  of  sale,  which  was  signed  by  the  purchaser,  and 
by  "  C.  D.,  mayor,"  it  was  held,  that  the  agreement  was  that 
of  the  corporation,  and  not  of  the  mayor  personally ;  and  that 
consequently  the  mayor,  as  such,  could  sue  thereon.* 

Indeed,  it  would  seem  that  the  acts  and  contracts  of  agents 
do  not  derive  their  validity  from  professing,  on  the  face  of  them, 
to  have  been  done  in  the  exercise  of  their  agency.  In  the  more 
solemn  exercise  of  derivative  powers,  as  applied  to  the  execu- 
tion of  instruments  known  to  the  conunon  law,  rules  of  form 
have  been  prescribed.     But  in  the  diversified  exercise  of  the 


>  Vincent  o.  Chapman,  10  Gill  &  Johns.  (Md.)  R.  S80,  S82. 
'  Maon  V.  Chandler,  0  Mass.  R.  335. 

*  11  Serg.  &  Rawle  (Peon.)  R.  177.  See  State  Bank  v,  Kain,  1  Bre. 
(111.)  R.  45. 

*  Bow6n  V.  Noma,  S  Taunt.  R.  374.  See  Kennedy  v.  GouTeia,  3  Dowl. 
&  Ryl.  503;  Hopkins  «.  McLafiey,  11  Serg.  &  Rawle  (Penn.)  R.  189; 
Mayor  v.  Barker,  6  Binn.  (Penn.)  R.  228,  234 ;  Many  v.  Beekman  Iron 
Company,  9  Paige  (N.  T.)  Chan.  R.  188. 
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duties  of  a  general  agent,  the  liability  of  the  principal  depends 
upon  the  facts,  that  the  act  was  done  in  the  exercise,  and 
within  the  limits,  of  the  powers  delegated,  and  especially,  that 
it  was  the  intent  of  the  parties  that  the  principal,  and  not  the  * 
agent,  should  be  bound.  In  ascertaining  these  facts,  as  con- 
nected with  the  execution  of  a  written  instrum^it,  it  has  been 
held,  that  parol  testimony  is  admissible.  Accordingly  where 
a  check  was  signed  by  the  cashier  of  a  bank,  without  the 
addition  of  the  word  "  Cashier "  to  his  name,  dated  at  the 
bank,  and  made  payable  to  its  teller,  it  appearing  doubtful 
upon  the  face  of  the  instrument  whether  it  was  a  private  or 
an  of&cial  act,  parol  evidence  was  admitted  to  show  that  it 
was  an  official  act,  though  the  check  was  credited  on  the  books 
of  the  bank  to  the  cashier's  private  account^  The  question 
in  these  cases  seems  to  be,  as  to  whom  the  credit  is  given.* 
Where,  however,  the  president  of  an  insurance  company,  in 
transacting  the  business  of  the  company,  gave  a  note  in  which 
he  described  himself  as  president  of  the  company,  the  note 
was  considered  the  note  of  the  presid^it,  and  not  of  the  com- 
pany, the  addition  to  his  name  being  regarded  as  descriptio 
persofuB.*  It  would  be  extremely  difficult  to  reconcile  this 
decision  either  with  principle  or  authority.^ 

2.  To  bind  a  corporation  by  speciaUy^  it  is  necessary  that  its 
corporate  seal  should  be  affixed  to  the  instrument*  But  a 
lease  to  which  the  corporate  seal  was  affixed,  signed  by 
certain  persons,  who  were  incorporated  by  the^  style  of  "  tbs 
trustees  of  the  parish  of  Newburgh,"  with  their  several  names, 


^  Mechanics  Bank  v.  Bank  of  Colambia,  6  Wheat.  R.  396  ;  Northamptoa 
Bank  v.  Pepoon,  11  Mass.  R.  S{88 ;  and  see  Farmers  &  Mannfaotnreit 
Bank  v.  Haight,  3  HiU  (N.  Y.)  R.  494,  496 ;  McWhorter  «.  Lewb,  4 
Alabama  R.  198. 

*  lb. ;  Mott  V.  Hicks,  1  Cowen  (N.  T.)  R.  636,  per  Woodworth,  J. 

'  Barker  v.  Mechanics  Insurance  Company,  3  Wend.  (N.  Y.)  R.  98. 

^  Authorities  above,  and  Hills  «.  Banister,  8  Cowen  (N.  Y.)  R.  31 ; 
Brockway  v.  Allen,  17  Wend.  (N.  Y.)  R.  40 ;  Story  on  Ageney,  p.  143, 
144, 4  l^t  and  note  1. 

*  See  Chap.  YU. 
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was  held  not  vitiated  as  a  corporation  act  by  the  several 
signatures.'    The  corporate  seal  is  the  only  organ  by  which  ' 
a  body  politic  can  oblige  itself  by  deed  ;  and  though  its  agents   ^ 
affix  their  privaie  seals  to  a  contract  binding  upon  it;  yet 
these  not  being  seab  as  r^ards  the  corporation,  it  is  in  such 
case  bound  only  by  simple  contract' 

3.  In  the  Bank  of  Columbia  v.  Patterson's  Adm'r.'  which 
was  indebitatus  assumpsit  for  work  and  labor  done  by  the 
intestate  of  the  defendant  in  error  for  the  bank,  by  virtue  of 
an  agreement  made  with  him  by  the  duly  authorized  agents 
of  the  corporaticm  under  their  private  seals;  the  contract 
being  made  for  the  exclusive  benefit  of  the  corporation,  which 
had  on  the  faith  of  it  paid  money  from  time  to  time  to  the 
intestate,  the  Supreme  Court  of  the  United  States  held  the 
actiMm  well  brought,  though  Mr.  Justice  Story,  in  delivering 
the  opinion  of  the  court,  intimates  that  an  action  might  have 
lain  against  the  contracting  committee  personally,  upon  their 
expiess  obligation.  In  Randall  v.  Van  Yechten  and  others,^ 
a  case  in  its  facts,  similar  to  that  just  mentioned,  the  question, 
whether  the  contracting  committee  were  under  such  circmn- 
stances  personally  liable  on  their  sealed  covenant,  came 
directly  before  the  Supreme  Court  of  the  State  of  New  York ; 
and  it  being  proved,  that  the  covenantee  had  recognized  the 
contract  as  that  of  the  corporation,  the  court  held  the  committee 
not  liable,  upon  the  expr^  ground  that  the  corporation  was 

'  Jackson  v.  Walsh,  3  Johns.  R.  225  ;  and  see  The  President,  Managers, 
and  Co.  of  the  Berks  and  Daophin  Turnpike  Road  v.  Myers,  6  Serg.  & 
Rawie  CPonn.)  R.  19  ;  Clark  v.  Benton  Manufaetoring  Company,  15 
Wend.  (N.  T.)  R.  356 ;  McDoooagh  «.  Templeman,  1  Har.  &  Johns.  (Md.) 
R.  156. 

'  Randall  v.  Van  Yechten,  10  Johns.  (N.  Y.)  R.  65,  per  Piatt,  J. ; 
Tippets  V.  Walker  et  al.  4  Mass.  R.  597,  per  Parsons,  C.  J. ;  Bank  of 
Colombia  v.  Patterson's  Admr.  7  Cranch,  904,  per  Story,  J.  ;  Dubois  v. 
Delaware  &  Hudson  Canal  Co.  4  Wend.  (N.  Y.)  R.  385 ;  and  see 
Chap.  YII. 

'  7  Craneb,  200. 

*  10  Johns.  R.  60 ;  and  see  McDonough  r.  Templeman,  1  Har.  &  Johns. 
(Md.)  R.  156. 
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suable  in  assumpsit  These  cases  ai^  to  be  carefully  dis- 
tinguished from  Taft  v.  Brewster  et  al.'  and  Tippets  v. 
Walker  et  al. ; '  for  it  was  a  matter  of  evidence^  th,at  the 
committee  were  duly  authorized  to  contract  on  behalf  of  the 
corporation,  and  that  credit  was  given  to  it ;  whereas  in  Taft  v, 
Brewster  et  al.,  which  came  up  on  demurrer,  to  the  declara- 
tion', no  evidence  could  be  given  upon  these  points,  and  the 
court  held,  as  they  well  might,  that  the  words  ^'trustees, 
&c.,"  appended  by  the  obligors  to  their  names  in  the  con- 
tract, w^  mere  descriptio  personarum;  and  in  Tippets  v. 
Walker  et  al.,  it  expressly  appeared  in  evidence  that  the 
committee  were  not  authorized  to  make  the  contract  in  ques- 
tion, and  of  course,  like  the  agents  of  natural  persons,  imder 
such  circumstances,  were  personally  liable  upon  it.* 

With  regard,  therefore,  to  the  farm  in  which  the  agents  of 
corporations  must  execute  contracts,  whether  special  or  simple, 
in  order  to  avoid  personal  liability,  and  to  bind  their  con- 
stituents, the  general  principle  will  be  found  the  same  as  with 
I   the  agents  of  natural  persons ;   that  in  general,: if  from  the 
I    contract  itself,  or  from  this,  coupled  with  the  conduct  of  the 
parties  thereto,  it  appears  that  credit  was  given  not  to  the 
\    agent,  but  to  the  corporation^  and  that  it  was  the  intent  of 
;    the  parties  that  the  corporation  should  be  bound,  whatever 
I    may  be  the  particular  form  of  the  contract,  the  corporation  is 
alone  UaUe  upon  it. 


$9.  1.  Corporations,  like  natural  persons,  are  bound  only 
by  the  acts  and  contracts  of  their  agents  done  and  made  with- 
in the  scope  of  their  authority.^    This  was  the  doctrine  of  the 


>  9  Johns.  R.  334 ;  and  see  Skinner  v.  White,  13  Johns.  R«  307. 

■  4  Mass.  R.  695. 

'  See  Mann  v.  Chandler,  9  Mass.  R.  336 ;  Randall  v.  Van  Veebten,  9 
Johns.  (N.  Y.)  R.  64,  per  Piatt,  J.  ;  Mott  v.  Hicks,  1  Cowen  (N.  Y.) 
R.  531,  per  Woodworth,  J. ;  McDonough  v,  Templeman,  1  Har.  &  Johns. 
(Md.)  R.  156 ;  Clark  v.  Benton  V^ooilen  Manufacturing  Co.  15  Wend. 
(N.  Y.)  R.  856. 

*  Essex  Turnpike  Corporation  v.  Collins,  8  Mass.  R.  299;  Mechanics 
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Roman  law;  and  Wood,  who  cites  the  Digest,  says  that 
"  corporations  may  borrow  money  by  their  syndick ;  but  if  he 
borrows  more  than  he  had  authority  for,  the  community  is 
not  answerable  for  it,  unless  the  money  came  to  their  use."  ' 
A  manufacturing  corporation  was  adjudged  not  liable  for 
money  borrowed  by  one  of  its  clerks,  without  authority  in  the 
name  of  the  corporation,  and  applied  to  his  own  use ;  though 
it  was  in  evidence  that  he  had,  in  two  or  three  instances  pre- 
vious, borrowed  money  of  other  persons  in  the  name  of  the 
corporation,  of  which  the  plaintiff  had  no  knowledge,  which 
was  repaid  by  another  clerk,  the  money  in  those  cases  having 
been  applied  to  the  use  of  the  company.*  But  where  the  treas- 
urer of  a  corporation  was  authorized  by  vote  to  hire  money, 
on  such  teims  and  conditions  as  he  might  think  most  condu- 
cive to  the  interests  of  the  company,  for  the  purpose  of  meeting 
certain  acceptances  of  the  defendant,  a  director,  of  drafts  of 
the  company  on  him,  the  vote  was  held  to  authorize  the  treas- 
urer to  raise  money  by  indorsing,  on  behalf  of  the  company, 
drafts  drawn  by  himself  for  that  purpose ;  and  that  the  ac- 
ceptance of  such  drafts  by  the  defendant,  who  was  present 
at  the  meeting  at  which  such  vote  was  passed,  and  who  was 
benefitted  thereby,  precluded  him  from  disputing  the  authority 
of  the  corporation  to  pass  the  vote.'  The  trustees  of  a  society 
established  for  the  purpose  of  erecting  a  moniunent  and  suita- 


Bank  v.  Bank  of  Columbia,  5  Wheat.  R.  337,  per  Johnsoa,  J. ;  Clark  v. 
Corporation  of  Washington,  13  Wheat.  R.  40 ;  Bank  of  U.  S.  o.  Dan- 
dridge,  13  Wheat.  R.  83,  per  Story,  J. ;  Hartford  Bank  v.  Hart,  3  Day 
(Conn.)  R.  493 ;  National  Bank  v.  Norton,  1  Hill  (N.  Y.)  R.  573 ;  State 
Bank  of  Indiana  v.  State,  1  Blackf.  (Ind.)  R.  373;  Underhill  et  al.  «.  Gib- 
son et  al.  3  New  Hamp.  R.  353;  Lee  v,  Flemingsbourgh,  7  Dana  (Ky.)  R. 
38;  Washington  Bank  v.  Lewis,  33  Pick.  (Mass.)  R.  34  ;  Hay  ward  v.  Pil- 
grim Society,  21  Pick.  (Mass.)  R.  370 ;  Stewart  v.  Huntington  Bank,  11 
Serg.  &  Rawle  (Penn.)  R.  367,  360. 

>  Wood's  Civil  Law,  B.  1,  ch.  2,  p.  135  ;  Dig.  13,  1,  37. 

*  Martin  o.  The  Great  Falls  Manufacturing  Company,  9  New  Hamp. 
R.  51. 

'  Belknap  o.  Daris,  19  Maine  R.  455. 
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ble  buildings  for  their  meetingSy  were  authorized  by  vote  to 
appropriate  the  funds  of  the  society  to  the  erection  of  a  suita- 
ble edifice,  and  were  required  by  the  by-laws  to  manage  the 
finances  and  property  of  the  society,  and  the  trustees  th^reup^ 
on  entered  into  a  contract  for  the  building,  and  having  ex- 
hausted the  funds  of  the  society,  and  there  remaining  a  debt 
for  which  they  were  personally  responsible,  voted  that  the 
treasurer  should  give  a  note  to  one  of  thdr  number  who  had 
paid  the  debt,  without  limiting  in  the  vote  the  time  within 
which  the  note  was  to  be  given ;  it  was  held,  that,  by  virtue  oi 
their  authority  to  manage  the  finances,  they  had  power  to  au- 
thorize the  note,  creating  one  debt  to  pay  another,  and  that 
under  their  vote  the  treasurer  might  make  the  note  sev- 
eral years  afterwards,  the  claim  not  being  then  barred  by 
lapse  of  time.^  And  where  the  directors  of  a  manufactoring  cor- 
poration authorized  its  agent,  under  the  Massachusetts  statxite 
of  1808,  ch.  66,  to  raise  money  for  his  own  use  on  the  credit 
of  the  corporation,  and  to  give  therefor  ^'  the  ccxnpany  note ; " 
the  words  of  the  vote  were  held  to  authorize  a  bill  of  exchange 
drawn  by  tiie  agent  in  the  name  of  the  company,  the  didiion- 
or  of  which  would  not  subject  them  to  damages.*    If  a  re- 
stricted authority  is  given  to  a  special  agent,  a  contract  made 
by  him  without  its  limits  will  impose  no  obligaticm  on  his  con- 
stituent   In  accordance  with  this,  where  one  was  appointed 
the  agent  of  a  turnpike  corporation  to  contract  for  the  making 
of  a  certain  portion  of  the  road,  with  the  restriction  that  one 
third  of  the  payment  oa  such  contracts  was  to  be  made  in 
shares  in  the  road,  it  was  considered  that  a  contract  made  by 
him  without  this  stipulation,  would  not  charge  the  corpora- 
tion.'   If  the  officers,  whose  appropriate  business  it  is  to  make 
loans  for  a  corporation,  make  unlawful  loans,  the  corporation 
is  not  bound  by  their  acts.^    As,  however,  the  appointment  of 


^  Hayward  v.  Pilgrim  Societj,  31  Pick.  (Mass.)  R.  870. 

'  Tripp  v.  Swanzey  Paper  Company,  13  Pick.  (Mass.)  R.  5H)1. 

*  Haydea  et  al.  o.  Middlesex  Turnpike  Corporation,  10  Mass.  R.  403. 

*  Life  &  Fire  Insurance  Company  v.  Mechanics  Fire  Insurance  Company, 
7  Wend.  (N.  Y.)  R.  31. 
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an  agent  may  be  implied  from  the  recognition  of  his  acts,  or 
the  pemusaon  of  his  services,  so  may  the  extent  of  his  author- 
ity firom  the  powers  usually  given  to  one  in  his  station.  Upon 
this  principle  it  was  held,  that  the  general  agent  of  a  commis* 
aion  company,  who  was  in  the  habit  of  accepting  bills  which 
were  afterwards  paid  by  the  company,  had  power  to  accept 
bills  on  an  expected  delivery  of  goods,  though  the  by-laws  of  the 
corporation  conferred  no  such  power  in  express  terms  upon 
him.^  Inched  authority,  in  such  cases,  is,  however,  clearly 
limited  to  business  of  the  company  connected  with  or  relat- 
ing to  the  object  or  design  for  which  the  company  was  cre- 
ated' 

Tbe  agent  of  a  manufacturing  corporation  was  empowered  by 
its  by-laws  to  manage  the  affitirs  of  the  corporation  committed 
to  his  care,  and  to  exercise  die  power  entrusted  to  him  accord- 
ing to  his  best  ability  and  discretion,  and  promptly  to  collect 
all  assessments  and  other  sums  that  should  become  due  to  the 
corporation,  and  to  disburse  them  according  to  the  order  of  the 
board  of  directors,  who  were  made  a  board^of  control  over 
him;  it  was  hdd,  thaty  if  the  board  of  directors  did  not  irUer^ 
pose  to  control  his  proceedings^  the  agent  had  authority  to 
employ  workmen  to  carry  on  the  business  of  the  corpora- 
tion, and  to  pay  them  with  its  funds,  or,  not  being  in  funds, 
to  give  the  notes  of  the  corporation  in  payment*  And 
vHiere  a  company  which  had  existed  as  a  voluntary  asso- 
ciation was  afterwards  incorporated,  it  was  decided  that 
their  general  agent,  who  was  authorized  to  sign  notes  on  bo- 
half  of  the  corporation  for  debts  due  from  the  voluntary  com- 
pany for  stock  or  money  lent  them,  had  no  power  to  sign 
notes  for  the  corporation  given  for  the  purchase  money  of  a 
farm,  the  title  of  which  was  in  the  voluntary  association ; 
there  being  members  of  the  former  who  were  not  members  of 


1  Miun  «•  Comaiinion  Co.  15  Johns.  (N.  T.)  R.  44. 

'  The  PeoDsylnuuft,  &c.  Co.  v.  Dandiidge,  8  Gill  &  Johns.  (Md.)  R. 

*  Bttes  V.  Kmth  Iron  Co.  7  Metoalf  (Mass.)  R.  Sd4. 
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the  latter  body/  And,  generally,  the  president  of  a  corpora- 
tion is  not,  by  virtue  of  his  office,  authorized  to  draw  checks 
for  the  moneys  of  the  corporation  deposited  in  a  bank,  unless, 
by  the  established  usage  of  the  place  where  the  operations  of 
the  company  are  carried  on,  the  presidents  of  such  corpora- 
tions are  in  the  practice  of  drawing  such  checks,  without  any 
special  authority  for  that  purpose.'  The  general  agent  of  a  man- 
ufacturing corporation  is  not  authorized  to  sell  or  ccmvey  the 
real  estate,  or  to  mortgage  or  pledge  as  security  for  a  loan  the 
machinery  of  the  company,  without  specific  authcnnty ;  though 
it  may  be  incidental  to  his  power,  as  agent,  to  borrow  money, 
give  promissory  notes,  and  do  many  other  acts  in  the  ordinary 
couise  of  the  business  of  the  company.'  The  vice-president 
of  a  manufacturing  corporation,  after  it  had  become  insolvent, 
gave  a  note  to  his  clerk,  under  the  seal  of  the  corporation,  for 
an  alleged  debt  due  from  the  corporation  to  himself,  for  the 
purpose  of  charging  the  stockholders  of  the  company  personally 
for  the  payment  of  the  note.  This  note  was  not  deemed  evi- 
dence of  a  debt  due  from  the  company  to  the  vice-president,  the 
officer  who  had  affixed  the  seal  of  the  corporation  thereto ;  and 
the  person  to  whom  he  had  assigned  the  note  could  not  re- 
cover the  amount  thereof  after  the  dissolution  of  the  corpora- 
ticm,  without  proving  that  it  was  given  for  a  debt  actually  due.^ 
But  though  a  payment  be  made  irregularly  by  the  presidoit 
of  a  corporation,  yet,  if  it  be  justly  due,  and  there  be  no  reason 
for  withholding  it,  it  cannot  be  recovered  back  on  the  ground 
that  he  had  verbal  directions  merely  from  the  directors  to  pay 
it.'  If  the  president  of  a  corporation  authorizes  an  attorney  or 
solicitor  to  appear  for  the  corporation,  the  corporation  will  be 
bound  by  his  acts,  as  their  attorney  or  solicitor ;  and  if  the 


>  White  V.  Wespoit  Cotton  Maaafactariog  Co.  1  Pick.  (Mass.)  R.  915. 
I  Foltoa  Bank  v.  N.  T.  and  Sharon  Canal  Co.  4  Paige  (N.  Y.)  Ch.  R. 
197. 

*  Stow  V.  Wyse,  7  Conn.  R.  SIO ;  Despatch  Line  of  Paoketo  «.  The  Bel- 
lamy  Mannfaoturing  Co.  &  Trustees,  19  New  Bamp.  R.  906. 

4  fionaffe  v.  Fowler,  7  Paige  (N.  Y.)  Ch.  R.  676. 

*  New  Orleans  Building  Company  v.  Lawson,  11  LovisiaDa  R.  S4. 
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president  exceeds  his  authority  in  retaining  such  attorney  or 
solicitor,  the  corporation  must  look  to  him  for  any  damages 
sustained  in  consequence  of  such  unauthorized  act^ 

2.  Bank  charters  usually  confer  on  boards  of  directors  full 
power  to  manage  or  conduct  the  afiairs  of  the  company.* 
The  directors  are,  howeyer,  but  the  agents  of  the  corporaticm, 
and  where  their  authority  is  limited  by  the  act  of  incorpora* 
tion,  have  clearly  no  power  to  bind  their  principal  beyond  it* 
If  the  general  power  of  making  by-laws  regulating  the  trans- 
actions of  the  corporation  remain  in  the  body  at  large,  the 
power  of  the  directors  may  be  circumscribed  by  tfaem.^  A  dis- 
tinction has  been  taken  in  Massachusetts  between  acts  of  an 
agent  for  his  principal  in  common  cases,  and  similar  acts 
done  by  the  servants  or  officers  of  a  corporation.  In  the  first 
case,  it  is  said  the  extent  of  the  authority  is  known  only  be- 
tween the  principal  and  agent ;  whereas,  in  the  latter,  the  au- 
thority is  created  by  statute,  or  is  matter  of  record  in  the  books 
of  the  corporation,  to  which  all  may  have  access  who  have 
occasion  to  deal  with  the  officers.*  The  restrictions  upon  the 
power  of  the  agents  or  officers  of  a  corporation  contained  in 
die  act  of  incorporatiim,  we  can  readily  conceive,  every  per- 
son dealing  with  the  company  is  bound  to  notice ;  but  whether 
this  be  true  of  every  restriction  made  by  a  by-law  upon  the 
power  of  the  general  agents  of  the  corporation,  may,  we  think, 
admit  of  some  doubt*  The  directors  of  a  bank  alone  have 
power  to  make  discounts  and  fix  the  conditions  of  them.^ 


^  American  InsaTaaoe  Company  v«  Oaklej,  9  Paige  (N.  T.)  Chan.  R. 
406w 

*  Fleekner  o.  United  Statee  Bank,  8  Wheat.  R.  366,  367 ;  Ridgway  v. 
FanwiB  Bank  of  Bwdca  County,  19  Serg.  &  Rawle  (Penn.)  R.  S66. 

'  Salem  Bank  v.  Glonoeeter  Bank,  17  Masa.  R.  89,  30  ;  Lincoln  and  Ken- 
nebec Bank  o.  Rkbaidaon,  1  Greenl.  (Me.)  R.  81. 
« Ibid. 

*  Wymaa  v.  Hallowell  and  Angosta  Bank,  14  Maaa.  R.  68 ;  Salem  Bank 
«.  Gioaeemar  Bank,  17  Maaa.  R.  S9. 

*  Wyd  «.  Bank  of  Paaaamaqnoddy,  9  ManoD  C.  C.  R.  BM. 

'Bank  of  United  Sutea  v.  Dana,  6  Pelen  R.  61 ;  Bank  of  Metiopi^  9 
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They  have,  in  general,  authority  to  c<mtrol  all  the  properiy  of 
a  bank,  and  may  authorize  the  president,  or  one  of  their  num- 
ber, to  assign  any  of  the  securities  belonging  to  the  bank.^ 
They  are  not  authorized,  however,  to  pay  money  for  a  bank 
which  it  does  not  owe ;  and  therefore  no  acts  of  theirs,  tend- 
ing to  create  an  obligation  to  that  effect,  can  be  operativi^.  It 
was  accordingly  held,  that  if  a  banking  company,  incorporated 
by  the  same  name  as  a  former  one,  appoint  the  same  presi- 
dent and  cashier,  and  the  officei^  receive  and  issue  the  notes 
of  the  former  company,  and  declare  that  there  is  no  difference 
between  the  notes  thus  issued  and  those  of  the  new  company, 
the  new  company  never  having  authorized  these  proceedings, 
are  not  liable  to  pay  such  notes.*  A  board  of  directors,  au- 
tfiorized  to  conduct  the  affairs  of  the  company,  may  empower 
the  president  and  cashier  to  borrow  money,  or  to  obtain  a 
discount,  for  the  use  of  the  bank ;  *  but  the  president  alone 
cannot  derive  such  an  authority  from  a  resolve  authorizing 
him  and  the  cashier  to  borrow  money.^  If,  however,  both 
agree  on  the  plan  of  borrowing,  it  is  unnecessary  that  both 
should  sign  the  papers  to  carry  it  into  effect*  In  Massachu- 
setts it  has  been  held  that  neither  a  president  nor  a  cashier 
of  a  bank  has  ex  officio  authority  to  transfer  the  property  or 
securities  of  the  company;  but  must  have  an  express  author- 
ity to  that  effect  from  the  corporation  at  large,  or  the  directors, 
as  the  case  might  be/    Neither,  it  is  said,  can  the  president 

Jones,  8  Peten  R.  16 ;  Baak  Commianoiien  o.  The  Banks  of  Ba&lo,  6 
Paige  (N.  Y.)  Chan.  R.  497. 

*  Spear  v.  Ladd,  11  Mass.  R.  94;  Northampton  Bank  v.  Pepooa,  11 
Mass.  R.  S88 ;  and  see  ^  9,  part  9,  of  this  chapter. 

*  Salem  Bank  o.  Gloocester  Bank,  17  Mass.  R.  99 ;  Lincoln  and  Kenne* 
bee  Bank  o.  Richaidson,  1  Greenl.  (Me.)  R.  81. 

'  Ridgway  o.  Fanners  Bank  of  Backs  County,  19  Seig.  &  Rawle  (Penn.) 
R.  965 ;  Fleekner  v.  United  States  Bank,  6  Wheat.  R.  365,  356,  857. 

*  Ridgwaj  V.  Faimeis  Bank  of  Bucks  County,  19  Seig.  &  Rawle  (Penn.) 
R.  956* 

*  Life  and  Fin  Insaianee  Company  9.  Meohanie  Fire  Insoranee  Compa- 
ny, 7  Wend.  (N.  Y.)  R.  3L 

*  HaUowell  and  Augusta  Bank  v.  HamUn  et  al.  14  Mass.  R.  180 ;  Hart- 
ford BttBk  V.  Barry,  17  Mass.  R.  97. 
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or  cadbier  charge  a  bank  with  any  special  liability  for  a  de- 
posit, contrary  to  its  usage,  without  the  previous  authority,  or 
subsequent  assent  of  the  corporation.^  In  Massachusetts, 
however,  it  is  admitted  that  a  cashier  has  authority  ex  officio 
to  indorse  a  note,  the  property  of  the  bank,  as  a  measure  pre- 
liminary to  a  suit,  and  to  authorize  a  demand  upon  the  maker, 
and  notice  to  the  indorser.'  These  narrow  limits  on  a  cash- 
ier's ex  officio  power  are,  however,  by  no  means  generally  ac- 
knowledged. Qn  the  contrary,  it  is  said  that  a  cashier  is 
usually  entrusted  with  all  the  funds  of  a  bank,  in  cash,  notes, 
bills,  &c.,  to  be  used  from  time  to  time,  for  the  ordinary  and 
extraordinary  exigencies  of  the  bank.  He  receives  directly, 
or  through  the  subordinate  officers,  all  moneys  and  notes.  He 
delivers  up  all  discounted  notes,  and  other  property,  when 
payments  have  been  made.  He  draws  checks  from  time  to  \ 
time  for  moneys,  wherever  the  bank  has  deposits.  In  short,  i 
he  is  considered  the  executive  officer,  through  whom,  and  by 
whom,  the  whole  moneyed  operations  of  the  t)ank,  in  paying 
or  receiving  dAis^  or  discharging  or  transferring  securities^  \ 
are  to  be  conducted.  It  does  not  seem  too  much,  then,  to  infer, ' 
m  the  absence  of  aU  positive  restrictions,  that  it  is  his  duty  as 
well  to  apply  the  negotiable  funds  as  the  moneyed  capital  of  the 
bank,  to  discharge  its  debts  and  obligations.*  The  inducement 
to  the  transfer  need  not  appear ;  but  the  courts  will  presume  the 
transfer  to  have  been  properly  made  by  the  cashier,  in  the  ab- 
sence of  proof  to  the  contrary.*  This  presumption  is  not, 
however,  conclusive ;  and  the  transaction  may  be  impeached 


*  Foster  et  al.  v.  Esaex  Bank,  17  Mass.  R.  505. 

*  Hartford  Bank  t.  Barry,  17  Mass.  R.  97.  The  cashier  of  the  Bank  of 
Kentocky  has  no  authority  ex  officio  to  accept  bills  of  exchange.  Pendleton 
V.  Bank,  1  Monroe  (Ky.)  R.  170. 

*  Fleckner  v.  United  States  Bank,  8  Wheat.  R.  360,  361,  per  Story,  J.  ; 
Ridgway  v.  Farmers  Bank  of  Bucks  Connty,  IS  Serg.  &  Rawle  (Penn.)  R. 
365 ;  Everett  et  al.  v.  United  States,  6  Port.  (Ala.)  R.  166 ;  The  Stamford 
Bank  o.  Benedict,  15  Conn.  R.  445 ;  Crockett  o.  Young,  1  Sm.  &  Marsh. 
(Miss.)  R.  S41. 

^  Everett  et  aL  v.  United  States,  6  Port.  (Ala.)  R.  166. 
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by  showing  that  it  was  not  in  the  ordinary  course  of  businessi 
but  in  prejudice  of  the  rights  and  interests  of  the  bank.^  If  the 
cashier  of  a  bank  should  pay  to  a  bona  fide  holder  a  forged 
check  drawn  on  the  bank,  or  forged  bank  bills,  the  payment 
cannot  be  recalled ;  because  he  is  entrusted  by  the  bank  with 
an  implied  authority  to  decide  on  the  genuineness  of  the  hand- 
writing of  the  drawer  of  the  check,  and  of  the  paper  of  the 
bank.  The  act  of  payment  is  to  be  distinguished,  in  this  re- 
spect, firom  a  mere  admission.' 

Again,  we  are  told  that  the  cashier  of  a  bank  is,  virtuie  officii^ 
generally  entrusted  with  the  notes,  securities,  and  other  funds 
of  the  bank,  and  is  held  out  to  the  world  by  the  bank 
as  its  general  agent  in  the  negotiation,  management,  and 
disposal  of  them.  Prima  facie^  therefore,  he  must  be  deemed 
to  haye  authority  to  transfer  and  indorse  negotiable  securi- 
ties held  by  the  bank,  for  its  use,  and  in  its  behalf;  and 
no  special  authority  for  this  purpose  is  necessary  to  be  proved. 
If  any  bank  chooses  to  depart  from  this  general  course  of 
business,  it  is  certainly  at  liberty  so  to  do;  but  in  such  case  it 
is  incmnbent  oa  the  bank  to  show  that  it  has  interposed  a 
e  striction,  and  that  such  restriction  is  known  to  those  with 
whom  it  is  in  the  habit  of  doing  business.*  The  receipt  of  the 
cashier  is  evidence  of  a  deposit,  so  as  to  charge  the  bank  ;^  and 
the  State  Bank  of  Illinois  may  take  an  appeal  by  its  cashier/ 


>  Hud. ;  and  see  Eliot  v.  Abbot,  IS  Now  Hanp.  R.  540. 

*  Lery  v.  Bank  of  Unitod  Sutes,  1  Binn.  (Penn.)  R.  97 ;  Bank  of  Uoitod 
Statea  v.  Bank  of  Georgia.  10  Wheat.  R.  383 ;  Salem  Bank  o.  (Honooator 
Bank,  17  Maaa.  R.  1 ;  Story  on  Agency,  ^  115,  p.  104, 105. 

*  Wild  V.  Bank  of  Paaaamaqaoddy,  3  Biaaon  C.  G.  R.  506,  per  Story,  J. ; 
and^aee  Bomham  v,  Webater,  10  Maine  R.  S34 ;  Eliot  v.  Abbot,  IS  New 
Hamp.  R.  556,  557. 

■*  State  Bank  v.  Kain,  1  Bre.  (Bl.)  R.  45  ;  State  Bank  v.  Looke  et  al. 
4  Dot.  (N.  C.)  R.  533. 

*  Moreland  o.  State  Bank,  1  Bre.  (HI.)  R.  905.    An  agent  of  a  eorpora- 
n,  who  is  neither  preaident,  chief  officer,  caahier,  treaanrer,  nor  aeoretary, 

cannot,  under  the  PennaylTania  atatnte  of  March  SS,  1817,  enter  aa  appeal 
from  an  award  of  atbitratoia,  thongh  anthoriied  ao  to  do  by  tlie  diieoloia. 
Waahington  Company  v.  Cnllen,  8  Sc^g.  ^  Rawie  (Penn.)  R.  517. 
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The  cashier  of  a  bank  has  a  general  authority  to  superintend 
the  collection  of  notes  under  protest,  and  to  make  such  arrange- 
ments as  may  facilitate  that  object,  and  to  do  anything  in 
relation  thereto  that  an  attorney  might  lawfully  do.  His 
authority  does  not,  however,  extend  so  far  as  to  justify  him  in 
altering  the  nature  of  the  debt,  or  in  changing  the  relation  of 
the  bank  from  that  of  a  creditor  to  that  of  an  aigent  of  its 
debtor ;  although  a  subsequent  acquiescence  of  the  bank  in 
such  an  exercise  of  power  may  ratify  and  confirm  it/  So, 
an  agreement  by  the  president  and  cashier  of  a  bank,  that  an 
indorser  shall  not  be  liable  on  his  indorsement,  is  not  binding 
on  the  bank.*  The  directors  alone  have  power  to  make  dis- 
counts and  fix  the  conditions  of  them ;  and  the  cashiet  can 
only  bind  the  bank  in  the  discharge  of  his  ordinary  duties.* 
Nor  can  a  president  and  cashier  of  a  bank,  nor  a  ^^ finance^ 
eommiUee^^  of  the  board  of  directors,  as  such  merely,  execute  a 
mortgage  of  the  lands  of  the  corporation,  without  the  concur* 
rence  of  the  board  of  directors.^ 

Independently  of  any  resobiiian  of  the  directors,  their  sane-' 
tion  to  a  draft  made  on  the  bank  by  the  president  may  be 
inferred  from  circumstances.*  And  where  the  president  of  a 
bank,  who  was  authorized  to  raise  money  by  drawing  bills  on 
its  behalf,  to  be  applied  to  its  use,  by  fraud  and  collusion 
between  himself  and  the  payee  of  a  bill  drawn  oa  the  bank, 
raised  money  on  it  to  be  applied  to  the  payee's  use ;  it  was 
ccMisidered  that  a  bona  fide  indorsee,  who  had  received  it  in  the 


'  Bank  of  Pennsylvania  v.  Reed,  1  Watts  &  Serg.  (Penn.)  R.  101 ;  Harris* 
bnrg  Bank  v.  Tyler,  3  Serg.  &  Watts  (Penn.)  R.  376.  In  Lonisiana  tbe 
authority  given  by  law  to  cashiers  of  banks  to  execate  sets  of  pledge 
oonfers  on  those  officers  only  the  powers  of  notaries  pnblio  in  relation  to 
SQch  a  contract ;  and  they  can  dispense  with  none  of  the  essential  forms  of 
the  contract.    Robinson  v.  Shelton,  9  Robinson  (La.)  R.  277. 

'  Bank  of  United  States  v.  Dana,  6  Peters  R.  61 ;  Bank  of  Metropolis  v. 
Jones,  8  Peters  R.  16. 

»  Ibid. 

^  Leggett  et  a1.  v.  N.  Jersey  Banking  Co.  Saxton  (N.  J.)  Ch.  R.  541. 

*  Rid^way  o.  The  Farmers  Bank  of  Backs  County,  19  Serg.  &  Rawle 
(Penn.)  R.  966. 
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URial  ooniBe  of  buflinesB,  might  recover  Ihereon  from  the 
bank/ 

3.  If  the  agent  of  a  corporation  make  a  contract  beyond  the 
limits  of  his  authority,  he  is  bound  himself,  in  the  same 
manner  as  the  agent  of  a  natural  person  would  be.* 

4  If  a  corporation  ratifies  the  unauthorized  act  of  its  agent, 
\  the  ratification  is  equal  to  a  previous  authority,  as  in  case  of 
natural  persons ;  no  maxim  being  better  settled  in  reason  and 
law  than  ^'omnts  raiihabiiio  retrohaheiuTj  et  mandato  priori 
equiparaiur  ;  "  at  all  events,  where  it  does  not  prejudice  the 
rights  of  strangers.*  Where  two  officers  of  a  lead  mining  cor- 
poration purchased,  property  for  the  corporation,  and  gave  sev- 
eral notes  in  the  corporate  name  for  the  purchase  money,  and 
afterwards  the  property  was  claimed  by  the  corporation  and 
couTerted  to  its  own  use,  and  judgment  on  another  of  the 
notes  had  already  been  suffered  by  the  corporation  to  pass 
against  it  by  default ;  these  facts  were  deemed  a  ratification 
of  what  the  officers  had  done,  and  it  was  decided  that,  even  if 
the  notes  were  originally  given  without  authority,  the  corpora- 
tion was  liable  upon  them.^   If,  however,  the  ratification  by  the 


^  Rid^ay  v.  Farmers  Bank  of  Bucks  Coanty,  12  Serg.  &  Rawle  (Peon.) 
R.  256. 

*  Salem  Bank  «.  Gloucester  Bank,  17  Mass.  R.  99, 30 ;  Thayer  v.  Boston, 
19  Pick.  (Mass.)  R.  616,  617 ;  Stow  v.  Wyse,  7  Conn.  R.  919 ;  Lee  v. 
Flemingaboargh,  7  Dana  (Ky.)  R.  98 ;  Underbill  et  al. «.  Gibson  et  al. 
9  New  Hamp.  R.  359 ;  McCloie  et  al.  v.  Bennet,  1  Blackf.  (Ind.)  R.  190. 

*  Fleckner  o.  United  Statea  Bank,  8  Wheat.  R.  363,  per  Story,  J. ;  Essex 
Turnpike  Corporation  v.  Collins,  8  Mass.  R.  999;  Hayden  et  al.  v.  Middle- 
sex Turnpike  Corporation,  10  Mass.  R.  403 ;  Salem  Bank  v.  Gloooester 
Bank,  17  Mass.  R.  98, 99 ;  White  «.  Westport  Cotton  Manufte.  Co.  1  Piek. 
(Mass.)  R.  990 ;  Bulkley  v.  Derby  Fishing  Co.  2  Conn.  R.  959 ;  S.  P. 
Witte  V.  Same,  Ibid.  960 ;  Church  et  al.  v.  Sterling  et  al.  16  Conn.  R.  388; 
Bank  of  PennsylTsnia  v.  Reed,  1  Watts  &  Serg.  (Penn.)  R.  101 ;  Hay  ward 
0.  Pflgrim  Society,  91  Pick.  (Mass.)  R.  970 ;  Drapateh  Line  of  Psckets  v. 
Bellamy  Mannf.  Co.  &  Trustees,  19  New  Hamp.  R.  905 ;  Planters  Bank  «. 
Sharp,  4  Smedes  &  Marsh.  (Miss.)  R.  75 ;  Burrill  v.  Nahant  Bank,  9  Met. 
(Mass.)  R.  167 ;  Fox  o.  Northern  Liberties,  3  Watte  &  Serg.  (Penn.)  R. 
103 ;  EvereU  et  al.  v.  United  States,  6  Port.  (Ala.)  R.  166. 

«  Moss  9.  The  Rossie  Lead  Minuig  Company,  5  Hill  (N.  T.)  R.  137. 


the  directors,  whilst  engaged  in  the  bimness  of  the  btmky  is 
notice  to  the  principal,  the  bank.    Thus,  where  a  bill  of  ex< 
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corporation  of  the  unauthorized  contract  of  their  agent  consists 
in  their  having  received  the  consideration  of  the  contract,  it    y 
must  be  i»oved  that  the  corporation  knew  the  terms  of  the 
contract,  and  on  what  account  the  money  was  by  ibcm 
received.' 

5.  It  is  also  well  established,  both  in  law  and  equity,  that 
notice  to  an  agent  in  the  transactions  fpr  which  he  is  employed 
is  notice  to  the  principal ;  lor  otherwise,  where  notice  is  neces- 
sary, it  might  be  avoided  in  every  case  by  employing  an  agent 
The  rule  implies  equally  to  a  corporation,  as  to  a  natural 
person.* 

In  case  of  a  joint  ag^icy,  as  of  directors  of  a  bank,  knowl- 
edge of  a  material  fact  imparted  by  a  director  to  the  board  at 
a  r^[ular  meeting  is  notice  to  the  bank.*    Notice  to  either  of  / 

" :  1 

change  was  sent  to  one  of  the  directors  of  a  bank,  to  be  dis- 
counted for  the  benefit  of  the  drawer,  and  the  director,  who 
was  a.  member  of  the  board  which  ordered  the  discount,  re- 
ceived the  avails,  alleging  the  discount  to  have  been  made  for 
bis  benefit,  the  bank  was  held  chargeable  with  knowledge  of 
the  fraud,  and  could  not  recover  on  the  bills  against  the 
drawer.* 

Where,  however,  a  director  is  not  engaged  in  the  business  \ 
of  the  bank,  notice  to  him  will  not  be  deemed  notice  to  the  bank. 


^  The  PennsylTania,  &o.  Co.  v.  Dandridge,  8  Gfll  &  Johns.  (Md.)  R.  248. 

'  Lawrence  v.  Tnoker,  7  Greenl.  (Me.)  R.  106;  Bank  o.  Whitehead,  10 
Walts  (Penn.)  R.  397 ;  Bogga  v.  Lancaster  Bank,  7  Watts  &  Se^.  (Penn.) 
R.  336 ;  McEwen  ai)d  others  v.  The  Montgomery  Connty  Mutoal  Insnranoe 
Company,  5  Hill  (N.  Y.)  R.  101 ;  Tienton  Banking  Company  v.  Woodrnff, 
1  Green  (N.  J.)  Ch.  R.  117. 

*  Bank  v.  Whitehead,  10  Watts  (Penn.)  R.  397  ;  Ex  parte  Holmes,  5 
Cow.  (N.  Y.)  R.  496 ;  Folton  Bank  v.  N.  Y.  and  Sharon  Canal  Co.  4 
Paige  (N.  Y.)  Ch.  R.  136. 

*  Bank  of  the  United  States  o.  Da?is,  2  Hill  (N.  Y.)  R.  451 ;  and  see 
Folton  Bank  «.  Benedict,  1  HiU  (N.  Y.)  R.  480 ;  Washington  Bank  v. 
Lewis,  99  Pick.  (Mass.)  R.  94,  31 ;  Falton  Bank  v.  N.  Y.  and  Sharon 
Canal  Compi^y,  4  Paige  (N.  Y.)  Ch.  R.  136. 
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Thus,  when  one  of  the  directors  of  a  bank,  who  were  author- 
ized, when  money  waa  abundanty  to  solicit  and  procure  notes 
for  discount,  obtained  a  note,  under  pretence  of  getting  it  dis- 
counted for  the  maker,  ai  a  time  when  money  waa  scarce^  and 
pledged  it  to  the  bank  for  a  loan  to  himself,  and  the  maker 
knew  that  the  director  was  authorized  by  the  bank  to  procure 
notes  for  discount  only  when  money  was  abundant,  it  was 
held  that  the  director  had  exceeded  his  authority  in  the  trans- 
action, and  that  the  bank  was  not  bound  by  his  jEraudulent 
conduct ;  and  that,  as  he  did  not  act  in  his  capacity  of  director 
in  procuring  the  discount,  the  bank  was  not  affected  by  his 
knowledge  of  the  circumstances  under  which  he  received  the 
note,  and  might  recover  of  the  maker/  For  the  same  reason 
mere  conversation  with  a  clerk  of  an  insurance  company  is 
not  notice  to  the  office.' 

Notice  of  a  dtBSoluti(m  of  copartnership  published  in  a  news- 
paper, and  thus  accidentally  reaching  a  bank  director,  is  not 
equivalent  to  actual  notice  to  the  bank ;  though  perhaps  if  no- 
tice of  such  a  dissolution  had  been  given  to  him,  for  the  ex- 
press purpose  of  being  by  him  communicated  to  the  bank,  it 
would  have  been  sufficient  notice  to  the  bank.*  It  seems  that 
where  actual  notice  of  dissolution  of  a  copartnership  is  neces- 
sary, proof  that  the  party,  as  a  bank,  sought  to  be  charged 
with  it,  took  a  newspaper  in  which  the  notice  was  published, 
is  a  fact  from  which  the  jury  are  authorized  to  infer  actual 
notice,^  but  is  not  per  se  equivalent  to  actual  notice.*    The  cir- 


>  Washington  Bank  «.  Lewis,  82  Pick.  (Mass.)  R.  S4. 
'  Ex  parte  CharbiB,  cited  1  Mont.  ^  A.  603.    See,  also,  Ex  parte  Ord., 
2  Mont.  &  A.  724. 

*  National  Bank  o.  Norton,  1  Hill  (N.  Y.)  R.  578,  679,  680 ;  and  see 
Folton  Bank  v.  N.  Y.  and  Sharon  Canal  Company,  4  Paige  (N.  Y.)  Ch. 
R.  136. 

«  Bank  of  Sonth  Carolina  v.  Humphreys,  1  McCord  (S.  C.)  R.  388 ; 
Martin  v.  Walton,  Ibid.  16 ;  and  see  Greene  v.  Merchants  Insurance  Com- 
pany, 10  Pick.  (Mass.)  R.  402,  406,  407. 

*  Vernon  «.  Manhattan  Company,  17  Wend.  (N.  Y.)  R.  624,  527 ;  S.  C. 
on  Error,  22  Ibid.  183, 191, 192 ;  and  see  Rowley  v.  Home,  3  Bing.  R.  2 ; 
National  Bank  v.  Norton,  1  Hill  (  N.  Y.)  R.  578,  n.  a. 
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cumstance,  that  the  indorser  of  a  note  was  a  director  in  the 
bank  in  which  it  was  discounted,  will  not  be  deemed  construc- 
tive  notice  to  the  bank  that  the  note  was  made  for  his  accom- 
modation/ A  subsequent  board  of  directors  is  to  be  considered  f 
as  knowing  all  the  circumstances  communicated  or  known  to 
a  previous  board.  Thus,  upon  a  transfer  of  bank  stock  to  one, 
notice  to  the  board  of  directors,  that  he  held  it  as  trustee  only, 
was  deemed  to  be  notice  to  the  bank;  and  no  subsequent 
change  of  directors  could  render  necessary  new  notice  of  the 
fact*  Knowledge  of  facts  by  a  mere  stockholder  in  an  incor- 
porated manufacturing  company,  turnpike,  canal  company, 
or  bank,  is  not  notice  to  the  corporation  of  the  existence  of 
those  facts.'  And  even  the  private  knowledge  of  one  of  the 
directors  and  actuary  of  a  company,  that  certain  shares  have 
been  assigned  or  incumbered,  will  not  be  deemed  notice  of  the 
fact  to  the  company,  provided  the  apparent  ownership  of  the 
shares  remain  in  the  assignor,  and  he  be  recognized  by  the 
company  as  the  owner.^ 

The  representations,  declarations,  and  admissions  of  the 
agent  of  a  corporation  stand  upon  the  same  footing  with  those 
of  the  agent  of  an  individual.  To  bind  the  principal,  they 
must  be  within  the  scope  of  the  authority  confided  to  the  agent, 
and  must  accompany  the  act  or  contract  which  he  is  authorized 
to  do  or  make.*    The  cashier  of  a  bank  possesses  no  inci- 


>  Commercial  Bank  v.  Cunningham,  24  Pick.  (Mass.)  R.  270 ;  bat  see 
North  River  Bank  v.  Aymar,  3  Hill  (N.  T.)  R.  274,  276. 

*  Mechanics  Bank  of  Alexandria  v.  Seton,  1  Peters  R.  299  ;  Falton  Bank 
9.  N.  Y.  and  Sharon  Canal  Co.  4  Paige  (N.  Y.)  Ch.  R.  136. 

'  Honsatonic  and  Lee  Banks  v.  Martin,  1  Metcalf  (Mass.)  R.  294;  Fair- 
field Tarapike  Company  v.  Thorp,  13  Conn.  R.  182  ;  Union  Canal  v.  Lloyd, 
4  WatU  &  Serg.  (Penn.)  R.  393. 

*  Ex  parte  Watkins,  2  Mont.  &  A.  348. 

*  Fairfield  County  Tnmpike  Company  v.  Thorp,  13  Conn.  173 ;  Stewart  v. 
Hantington  Bank,  11  Serg.  and  Rawle  (Penn.)  R.  267,  269;  Hayward  v. 
Pilgrim  Society,  21  Pick.  (Mass.)  R.  270 ;  Sterling  v.  Marietta  Company, 
11  Serg.  and  Rawle  (Penn.)  R.  179 ;  Harrisbnrg  Bank  v,  Tyler,  3  Serg. 
A  Watts  (Penn.)  R.  377  ;  Bank  of  Northern  Liberties  v.  Davis,  6  Serg.  & 
WatU  (Penn.)  R.  285. 
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dental  power  to  make  any  deelarations  binding  upon  the  baak, 
not  within  ike  scope  of  his  ordinary  duties.  He  has  no 
authority,  upon  a  note  being  offered  for  discount,  lo  bind  the 
bank  by  his  declaration  to  a  person  about  to  beeome  an  md<Mrsar 
on  it,  that  he  will  incur  no  risk  or  re^>onsibility  by  his  becomaig 
an  indorser  upon  such  discount'  His  pn»nise  to  pay  a  debt 
which  the  corporation  did  not  owe,  or  his  admission  that  the 
forged  bills  of  the  bank  were  genuine,  would  not  bind  the  bank^ 
unless  it  had  authorized  or  adopted  his  act'  The  mere  adBQi»- 
sions  of  a  director  or  stockholder  of  a  corporation  are  not^  it 
seems,  evidence  against  the  corporatiiw,  even  though  they  can- 
not be  c<Hnpelled  to  testify  on  account  of  their  intere^* 

$  to.  As  natural  persons  are  liable  for  the  wrongful  ads 
and  neglects  oi  their  servants  and  agents,  done  m  the  ooiurse 
smd  within  the  scope  of  their  employmoit,  so  are  corporationsi 
upon  the  same  grounds,  in  the  same  manner,  and  to  the  same 
extent 

In  its  relations  to  the  government,  and  when  the  acts  or 
neglects  of  a  c^MCporation^  in  violation  of  its  charts  or  of  the 
general  law,  becoxne  the  subject  of  public  inquiry  with  a  view 
to  the  forfeiture  of  its  charter,  the  wilful  acts  and  neglects  of  ila 
officers  are  regarded  aa  the  acts  and  neglects  of  the  corporatiaa, 
and  rend^  the  corporation  liable  to  a  judgm^ii  or  decree  of 
dissolution.* 

^  Bank  of  United  States  v.  Dana,  6  Peters  R.  51 ;  Bank  of  Metropolis  f». 
Jones,  8  Peters  R.  Id ;  Harrisburg  Bank  v.  Tyler,  3  Watts  &  Serg.  (Penn.) 
R.  377. 

'  Salem  Bank  v.  Gloucester  Baak,  17  Mass.  R.  1 ;  Story  on  Ageney, 
$  114,  115,  pp.  103,104,105. 

*  Fairfield  County  Turnpike  Company  v.  Thorp,  13  Conn.  R.  173; 
Hartford  Bank  o.  Hart,  3  Day  (Conn.)  R.  494 ;  Osgood  v.  Mrahattan  Bank, 
3  Cowen  (N.  T.)  R.  623 ;  Polleys  o.  Ocean  Insurance  Company,  14  Maine 
R.  141 ;  Ruby  v.  Abyssinian  Society,  15  Maine  R.  306 ;  Bank  of  Oldtown 
V.  Houlton,  21  Maine  R.  507,  Shepley,  J. ;  National  Bank  v.  Norton, 
1  Hill  (N.  Y.)  R.  579,  and  authorities  above.    See  also  Chap.  XVIII. 

*  Life  &  Fire  Ins.  Co.  v.  The  Mechanics  Firs  Ins.  Co.  7  Wend.  (N.  Y.) 
R.  35  ;  Bank  Commissioners  v.  Xhe  Bank  of  Buffalo,  6  Paige  (N.  Y.)  Chan. 
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▲  bank  it  liable  for  the  fmad  or  mistakes  of  its  cashier  or 
eierk  in  the  entries  in  its  books,  and  in  the  fiilse  accounts  of 
'dq)08its/  and  for  in^>ioperi7  revising,  by  Us  directors^  to  permit 
mn  individnal  to  subscribe  lor/  or  to  transfer  stock.*  And 
where,  by  contract  made  through  its  presid^at  or  agent,  a  cor- 
poration, established  for  the  purpose  of  pressing  cotton,  agreed 
to  unload  a  boat,  and  the  company^s  stares  took  possession  of 
it  i(x  that  purpose,  and  carelessly  sunk  it,  die  corporation  was 
held  resp<Nisible  for  the  damages.^  And  generaQy  a  corpora- 
tion is  civilly  responsible  for  damages  occasioned  by  an  act,  as 
a  trespass,  or  a  tort,  done  at  its  command,  by  its  agent,  in  re- 
lation to  a  matter  within  the  scope  of  the  purposes  for  which 
it  was  incorporated.*    It  is  not,  however,  responnble  for  unau- 


R.  497;  Ward  v.  The  Sea  InBurance  Company,  7  Paige  (N.  T.)  Chan.  R. 
994. 

i  Salem  Bank  «.  Gloneester  Bank,  17  Mass.  R.  1 ;  Glonceeter  Bank  o. 
Salem  Bank,  Ibid.  S3 ;  Foater  et  al,  Ex'n.  v.  The  Eaaez  Bank,  Ibid.  479 ; 
Maohattaa  Company  v.  Lydig,  4  Johna.  (N.  T.)  R.  377 ;  and  see  Chap. 
Yin.  of  Contracta,  and  Chap.  XI.  of  Capacity  of  a  Corporation  to  aue,  and 
ita  liability  to  be  ened. 

*  Union  Bank  v.  McDonoagh  et  a1.  5  Loniaiana  R.  63;  and  aee  Ware  «. 
Barataria  and  Lafoarohe  Canal  Company,  15  Loniaiana  R.  168. 

*  Chap.  X.  ^  8. 

^  Marlatt  «.  Levee  Steam  Cotton  Preaa  Company,  16  Lonaiana  R.  683. 

*  Dnoou  V.  Sorry  Canal  Proprietora^  3  Siukie,  60 ;  Smith  e.  Birming- 
ham Gaa  Company,  1  Adolph.  &  Ellis,  626 ;  3  Nev.  &  M.  771 ;  Rex  v. 
Medley  et  al.  6  C.  &  P.  299,  Denmam ;  Maund  v.  The  Monmouthahire 
Caaal  Company,  1  Canr.  U  Idarah.  R.  606 ;  S.  C.  4  Mann.  &  Grang. 

B.  459,  465 ;  Regina  e.  The  Birmingham  &  Glooceater  RaUway  Com- 
pany, 2  G.  dit  D.  936 ;  9  C.  d^  P.  469 ;  Hawkina  v.  Dutoheaa  and 
Ormige  Steamboat  Company,  9  Wend.  (N.  T.)  R.  469 ;  Beach  «.  Foltet 
Bank,  7  Cow.  (N.  T.)  R.  485 ;  Rneaaa  v.  Sohnylkill  Bank,  4  Waah. 

C.  C.  R.  106 ;  Lyman  «.  White  RiTer  Bridge  Company,  9  Aik.  (Vt.) 
R.  255  ;  Rabaaaa  o.  Orleans  NaTigatioa  Company,  3  Loniaiana  R.  461 ; 
Goodloe  V.  City  of  Cinebnati,  4  Ohio  R.  518  ;  Smith  v.  Same,  Ibid.  414 ; 
McCready  9.  Gnardiana,  &c.  9  Serg.  iL  Rawle  (Penn.)  R.  94 ;  McKim  v. 
Odom,  3  Bland'a  (Md.)  Ch.  R.  491 ;  Hnmea  et  al.  o.  Mi^r,  d^o.  of  Knoz- 
▼ille,  1  Hnmph.  (Tenn.)  R.  403 ;  Whiteman,  Ex.  e.  Wil.  U  Sooqne.  Rail- 
road Co.  2  Hanison  (Del.)  R.  614 ;  Ten  Eyck  v.  Del.  U  Rar.  Canal  Co. 
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thorized  and  unlawful  acts  even  of  its  officers,  though  done 
colore  officii.  To  fix  the  liability,  it  must  either  appear  that 
the  officers  were  expressly  authorized  to  do  the  act,  or  that  it 
was  done  bona  fide  in  pursuance  of  a  general  authority,  in  re- 
lation to  the  subject  of  it,  or  that  the  act  was  adopted  or  rati- 
fied by  the  corporation.* 

On  the  other  hand,  the  officer  or  agent  of  a  corporati<m  is 
liable  to  the  corporation  for  all  damages,  occasioned  by  his 
violation  of  the  duties  and  obUgations  he  owes  to  his  principal, 
whether  it  consists  in  positive  misconduct,  or  neglect,  or  omis- 
sions. The  general  rule  is,  that  a  suit,  brought  for  the  purpose 
of  compeUing  the  ministerial  officers  of  a  private  corporation 
to  account  for  breach  of  official  duty  or  misapplication  of  cor- 
porate funds,  should  be  brought  in  the  name  of  the  corporation^ 
and  cannot  be  brought  in  the  name  of  the  stockholders  or  some 
of  them.*  Hence  the  treasurer  of  a  corporation  is  not  liable,  in 
his  individual  capacity,  to  a  stockholder  for  refusing  to  pay  him 
a  dividend,  though  there  were  funds  in  the  hands  of  the  treas- 
urer sufficient  for  the  payment  thereof  at  the  time  of  his  re- 
fusal ;  the  remedy  of  the  stockholder  in  such  case  being  against 
the  corporation.*  The  directors  of  a  moneyed  institution  are 
responsible  to  it,  in  an  action  in  the  case,  for  improperly  ob- 
taining and  disposing  of  the  funds  or  property  of  the  company/ 
They  are  Uable,  however,  only  indimduaUy  and  severally,  and 
not  jointly  as  directors,  unless  the  act  complained  of  be  done 
by  a  majority  of  the  board  of  directors,  when  by  the  act  of  in- 
corporation, a  majority  only  is  competent  to  transact  the  busi- 


3  Harriaon  (Del.)  R.  dOO ;  Underwood  v.  Newport  Lyceum,  5  B.  Monroe 
(Ky.)  R.  130  ;  Hamilton  Connty «.  The  Cincinnati  and  Wooster  Turnpike 
Company,  Wright  (Ohio)  R.  603 ;  Riddle  v.  Proprieton,  Slc,  7  Maae.  R. 
187 ;  Thayer  v.  Boston,  10  Pick.  (Maes.)  R.  616,  517. 
>  Thayer  v.  Boston,  10  Pick.  (Mass.)  R.  616,  617,  per  Shaw,  C.  J. 

*  Baylesa  «.  Orne  et  al.  1  Freeman  (Misaisaip.)  Ch.  R.  176,  Buokner, 
Chan.    See,  however,  Grata  o.  Redd,  4  B.  Monroe  (Ky.)  R.  107,  106. 

*  French  v.  FnUer,  83  Pick.  (Maaa.)  R.  loa 

*  The  Franklin  Inauraoee  Company  v,  Jenkina,  3  Wend.  (N.  Y.)  R. 
130. 
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neas  of  the  company/  And  generally  where  Ifaere  has  be^  a 
waate  or  misapplication  of  tiie  corporate  funds,  by  the  officers 
or  agonts  of  the  company,  a  suit  m  equity  may  be  brought  by, 
aad  in  the  name  of,  the  corporation,  to  compel  them  to  account 
for  such  waste  or  misapfdication.*  But  as  a  court  of  equity 
never  permits  a  wrong  to  go  unredressed  merdy  for  the  sake  of 
Ibrm,  if  it  appears  that  the  directors  of  a  corporation  refuse  in 
such  case  to  prosecute,  by  collusion  with  those  who  had  made 
tfaemselves  answerable  by  their  negligence  or  fraud,  or  if  the 
corporation  is  still  under  the  control  of  those  who  must  be  the 
defiondants  in  die  suit,  the  stockholders,  who  are  the  real 
parties  in  interest,  will  be  permitted  to  file  a  bill  in  their  own 
names,  making  'the  corporation  a  party  defimdant*  And  if 
the  stockholders  are  so  numerous  as  to  render  it  impossible,  or 
very  incon valient,  to  Inring  them  all  before  the  court,  a  part  may 
file  a  bill,  in  bdialf  of  themsrives  and  all  others  standing  in  the 
same  utuation.^  The  jurisdiction  of  chancery,  in  such  cases, 
proceeds  in  case  of  joint  stock  corporations,  upon  the  same 
principles  applied  to  diaritable  corporations  in  England,  llie 
directors  are  the  trustees  or  managing  partners,  and  the  stock- 
holders are  the  cesHiia  que  trust,  and  have  a  joint  interest  in 
all  the  property  and  effects  of  the  oorporaticm ;  and  no  injury 
diat  the  stockholders  may  sustain  by  a  fraudulent  breach  of 
trust  can,  upon  the  general  principles  of  equity,  be  suffered  to 
pass  without  a  remedy/  But  where  an  incorporated  company 
had  engaged  in  unauthorized  and  illegal  transactions,  a  stock- 
holder, who  has  acquiesced  therein,  by  knowingly  participating 


>  Ibid. 

*  Rolnnsoii  v.  Smilh,  3  Paige  (N.  T.)  Ch.  R.  983,  per  Walivorth,  Chan. ; 
Btjleas  V.  Onie»  1  FieemaD  (MiMiMip.)  Ch.  R.  173. 

'Ibid. 

^  Ibid. ;  and  see  Hicfaens  v.  Congrefe,  4  Rasa.  563. 

*  RobioaoQ  v.  Smith,  3  Paige  (N.  T.)  Chan.  R.  339,  per  WalworUi;  and 
aee  Wood'a  Inat.  B.  1,  ch.  8,  p.  110  ;  11  Co.  R.  98  b. ;  aad  Veiplanek  v. 
Mercantile  Inaurance  Company,  1  Edwarda  (N.  Y.)  Chan.  R.  34  ;  Scott  v. 
Depeyater,  1  Edwarda  (N.  Y.)  GhM.  R.  613  ;  Bayieaa  o.  Ome  et  al.  1  Free- 
man (Miaaiaaip.)  Ch.  R.  174. 

26* 
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in  the  profits  of  such  transactions,  will  not  be  allowed  to  charge 
the  directors  personally  for  an  eventual  loss  arising  therefirom.^ 
The  managers  or  directors  of  a  bank  are  not,  it  seems,  con- 
sidered in  equity  as  trustees  of  the  corporation  in  such  sense 
that  they  cannot  purchase  and  retain  stock  of  the  bank  by 
them  purchased  of  it,  the  stock  having  been  in  the  first 
place  bought  up  by  the  bank  as  a  mode  of  employing  its 
capital.' 

The  relation  of  cestuis  que  trust  and  trustees  does  not  exist 
between  the  stockholders  of  an  incorporated  company  and  the 
corporation  ;  nor  are  they  in  the  relative  situation  of  partners ; 
nor  are  the  stockholders  creditors  of  the  company.'  The  com- 
pany is  the  mere  creature  of  the  law,  a  politic,  and  not  a 
natural  body,  made  up  by  the  compact  entered  into  by  the 
stockholders,  each  of  whom  becomes  a  corporator  identified 
with,  and  forming  a  constituent  part  of,  the  corporate  body.^ 
Hence,  when  there  is  a  fraudulent  purchasing  of  the  stock  ol 
a  company  by  its  officers  with  the  company  funds,  the  r^nedy 
is  not  against  the  latter  in  its  corporate  character,  but  against 
the  directors,  by  whom  the  fraud  may  have  been  committed, 
or  through  whose  management  the  loss  has  been  sustained.' 

The  officers  and  agents  of  a  corporation  are  hable  for  losses 
and  defalcations  occasioned  by  their  neglects,  as  well  as  by 
their  positive  misconduct'  It  should  be  observed,  however, 
that  though  loss  accrue  to  the  funds  of  an  incorporated  com- 
pany through  a  mere  error  on  the  part  of  the  directors,  they 
are  not  personally  Uable  unless  there  has  been  negligence  or 
fraud.    No  man,  who  takes  upon  himself  an  office  of  trust  or 


1  Scott  V.  DepeysteT,  1  Edwards  (N.  Y.)  Chsn.  R.  513. 

*  Hartridge  et  al.  v.  Rockwell,  R.  M.  Chailton's  (Ga.)  Sap.  Ct  R.  960. 
'  Yerplanck  o.  Mercantile  losnrance  Company,  1  Edwards  (N.  Y.)  Chan. 

R.  87,  per  McConn,  Vice-Chancellor ;  Bayless  v.  Ome  et  al.  1  Freeman 
(Miaaiasip.)  Oh.  R.  174, 175. 

«Ibid. 

•Ibid. 

*  Percy  v,  Millauden  et  al.  3  Lonisiana  R.  568  ;  Ponehartrain 
Company  v.  Paulding,  11  Looiaiana  R.  41. 
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confidence  for  another,  or  the  public,  contracts  for  anything 
more  than  a  diligent  attention  to  its  concerns,  and  a  faithful 
discharge  of  its  duties.  He  is  not  supposed  to  have  attained 
infallibility,  and  does  not  therefore  stipulate  that  he  is  firee 
from  error.*  The  directors  of  an  incorporated  company  must 
take  the  same  care,  and  use  the  same  diligence,  as  factors  or 
agents.  They  are  answerable  not  only  for  their  own  fraud 
and  gross  negligence,  but  as  they  are  usually  interested  in  the 
stock,  and  act  in  relation  to  a  bailment  of  the  corporate  funds 
to  them,  beneficial  to  both  parties,  they  must  answer  for  '^  ordi- 
nary neglect,"  or  the  omission  of  that  care  which  every  man 
of  ordinary  prudence  takes  of  his  own  concerns.*  Upon  these 
principles,  it  is  evident,  that,  in  the  appointment  of  officers  and 
agents  for  the  company,  as  a  secretary,  they  do  not  become 
sureties  for  their  fideUty  and  good  behavior.  If  they  select 
persons  to  fill  subordinate  situations,  who  are  known  to  them 
to  be  unworthy  of  trust,  or  of  notoriously  bad  character,  and 
a  loss  by  fraud  or  embezzlement  ensues,  a  personal  hability 
rests  upon  them.  But  if  this  be  not  the  case,  they  have  a  right 
to  repose  confidence  in  their  secretary  in  everything  within 
the  scope  of  his  duties.*  Accordingly,  where  the  secretary  of 
an  insurance  company  embezzled  its  funds,  by  altering  checks 
and  keeping  back  money  received  to  be  deposited ;  and  when- 
ever information  was  required,  produced  forged  bank  books, 
the  entries  in  the  books  of  the  company  being  regularly  made, 
as  if  he  had  actually  made  the  deposits,  and  had  thus,  from 
time  to  time,  passed  his  accounts  with  committees  appointed 
to  examine  them ;  and  it  appeared  that  the  general  conduct 
and  investigation  of  the  directors  were  the  same  pursued  in 
other  companies  by  prudent  men ;  on  a  bill  filed  by  a  stock- 
holder against  the  directors  personally,  it  was  held,  that  they 
were  not  Uable  on  account  of  such  fraud  and  embezzlement^ 
But  where  it  was  the  duty  of  the  president  of  a  railroad  com- 
pany to  take  a  bond  for  the  security  of  the  company  from  the 


'  Scott  V.  Depeyster,  1  Edwards  (N.  Y.)  Chan.  R.  513. 
'Ibid.  «  Ibid.  *  Ibid. 
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secretary,  which  he  neglected  to  do,  he  was  h^  liable  for  the 
defalcations  of  the  secretary  to  the  amount  of  the  bond,  whidbi 
it  was  his  duty  to  taka^ 

Indeed,  whether  we  consider  dieir  mode  of  appointment  or 
of  action,  their  powers,  rights  and  liabilities,  or  the  liabilities 
and  rights  of  their  constituents,  by  virtue  of  their  acts  or  con- 
tracts, we  can  perceive  no  difference  in  principle  or  precedent, 
between  the  agents  of  corporations,  and  those  of  natural  per- 
sons, unless  expressly  made  by  the  act  of  incorporation  or  by- 
laws. 

^  11.  With  regard  to  the  general  right  cf  a  fiictor  or  ag^it 
of  a  corporation  to  maintain  an  action  in  his  own  name  on 
contracts  made  directly  with  him,  or  for  injuries  done  to  the 
property  of  the  corporation  in  his  possession,  we  can  peiceiye 
no  reason  in  principle  for  a  distinction  in  this  particular  be- 
tween him  and  the  factor  or  agent  of  a  natural  person.*  Such 
a  factor  or  agent,  equally  with  the  &etor  or  agent  of  a  natu- 
ral person,  could  avail  himself,  in  a  case  to  which  they  apply, 
of  the  principles  of  commercial  law  applicable  to  merchants 
and  their  factors  in  this  respect.  In  general,  however,  where 
a  contract  is  made  through  an  agent  with  a  corporation,  the 
action  must  be  brought  in  the  name  of  the  corporation,'  and 
this  will  especially  hold,  as  a  matt^  of  policy,  in  case  of  the 
agent  of  that  greatest  of  all  corporations,  a  stale.'  And  where 
certain  members  of  a  turnpike  corporation  agreed  in  writing  to 
pay  to  the  agent  of  the  corpcuration,  or  order,  all  assessmente 


RiOnMid  CompaDj  «•  Panldinf ,  11  LoiusiBaB  R.  41. 

'  Biimey  et  al«  v.  Flainley,  6  Vennoi^  R.  600 ;  Commercial  Baok  v. 
Froiieh,  SI  Piok.  (Maaa.)  R.  486  ;  Trustees  v.  Parks,  10  liaiiie  R.  441 ; 
Garland  v.  Reynolds,  20  Maine  R.  45 ;  Alston  v.  Heartmann,  Treasureri  2 
Alabama  R.  699.  In  case  of  a  note  made  payable  to  "  A.  A.,  Cashier,'* 
it  was  held  that  the  bank  could  sue  in  its  own  name  thereon,  by  avening 
that  the  note  was  made  to  the  eoiporation  by  the  name  and  description  of 
**  A.  A.,  Cashier."  McWalker  v.  The  Branch  Bank  of  Mobile,  3  Alabama 
R.  153 ;  Smith  et  al.  v.  The  Branch  at  Mobile,  5  Alabama  R.  28. 

*  Irish  V.  Webster  et  al.  5  Greenl.  (Ma)  R.  172,  173. 
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made  by  the  corporation  on  their  shares,  it  was  held  by  the 
Supreme  Court  of  Massachusetts,  that  no  action  could  be 
maintained  upon  this  undertaking  in  the  name  of  the  agent, 
but  that  it  must  be  brought  in  the  name  of  the  corporation.^ 

$  12.  The  agents  of  a  corporation,  like  the  agents  of  a  nat- 
ural person,  are  entitled,  in  legal  presumption,  to  be  paid  for 
their  services  by  the  principal,  the  corporation,  what  they  are 
reasonably  worth.  The  officers  of  a  corporation,  who  are  to 
receive  any  compensation,  are  usually  provided  for  by  regular 
salaries.  If  there  be  no  salary,  and  no  particular  contract, 
much  must  depend,  as  in  other  cases,  upon  the  custom  with 
regard  to  compensation  for  the  particular  services,  and  the  ex- 
pectation of  the  parties  growing  out  of  it  And  even  when  an 
incorporated  insurance  company  passed  a  vote,  fixing  the  sala- 
ry of  its  president  at  a  certain  sum  per  annum,  and  another 
president  was  subsequently  elected  who  claimed  the  salary 
fixed  by  that  vote,  as  standing  upon  the  ground  of  a  written 
or  record  agreement  with  him,  the  court  held  the  vote  as  only 
presumptive  evidence  of  the  amount  of  the  president's  salary, 
and  that  the  presumption  might  be  rebutted  by  proof  that  such 
was  not  the  intention  of  the  parties,  but  that  when  he  was 
elected  president  the  active  business  of  the  corporation  had 
been  brought  to  a  close,  the  services  of  a  president  had  almost 
terminated,  and  that  the  .purpose  of  his  election  was  little  more 
than  to  keep  up  a  corporate  organization.'  Where  the  law  re- 
quired a  bank  to  appoint  a  clerk,  and  the  records  showed  his 
appointment,  but  did  not  show  any  fixed  salary  provided  for 
him,  it  was  held  that  he  might  recover  for  his  services  in  as- 
sumpsit qtumtum  valebant.^  Directors  of  corporations,  and 
even  of  companies  incorporated  for  the  purpose  of  making 


*  Woxcester  Tarnpike  Corporation  v.  Willard,  5  Mass.  R.  80 ;  GUmoie  v. 
Pope,  5  Mass.  R.  491 ;  Taonton  and  Soath  Boston  Tnmpike  v.  Whiting, 
10  Mass.  R.  336. 

'  Commonwealth  Ins.  Co.  v.  Crane,  6  Met.  (Mass.)  R.  64. 

*  Waller  v.  Bank  of  Kentneky,  3  J.  J.  Marsh.  (Ky.)  R.  906. 
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profit,  as  banks,  msurance,  gas  oompanies,  and  the  like,  are 
not  usually  compensated  for  their  ordinary  services  as  di- 
rectors. Thus  the  directors  of  a  gas  company  in  England  wete 
not  considered  servants  of  the  company,  in  sudi  a  sense  as  to 
be  entitled  to  remuneration  for  their  labor  as  directors,  accord- 
ing to  its  value ;  and  even  a  resolution  of  the  company,  not 
valid  under  the  act  of  incoiporation  as  a  by-law,  to  allov 
them  a  stated  compensation,  was  not  considered  a  contract  lor 
compensation,  even  if  as  a  contract  it  would  have  been  avail- 
able.^ The  charters  of  banks  sometimes  provide  expressly, 
''  that  no  directors  shall  be  entitled  to  any  emolument,  unless 
the  same  shall  have  been  allowed  by  the  stockholders  at  a 
general  meeting." '  Such  a  clause,  however,  is  not  construed 
to  deprive  directors  of  compensation  for  services  rendered  to 
the  bank  while  they  are  directors,  if  they  are  not  rendered  in 
their  capacity  as  such.*  But  where  a  director  renders  extra 
services  to  the  corporation,  and  presents  no  account,  and 
makes  no  claim  for  compensation,  during  eight  years  there- 
after, and  continues  director  during  that  time,  he  cannot  re- 
cover on  an  implied  promise  to  pay.^ 

A  cashier  of  an  insolvent  bank  has  no  lien,  in  New  York, 
on  the  funds  of  the  bank  for  his  salary,  but  must  come  in  as 
an  ordinary  creditor.*  A  clergyman  entered  into  a  contract 
with  a  vestry,  who  were  not  legally  elected,  but  were  yet  a 
vestry  defado^  for  a  year's  service,  in  ignorance  of  the  illegal- 
ity of  the  electi<»i  and  wi&out  collusion,  and  having  perform- 
ed the  service,  was  held  entitled  to  recover  of  the  church 


*  DunsUm  v.  Imperial  Gas  Company,  3  B.  ft  Adolph.  Id5. 

■  Chaadler  v.  Iftonmoath  Bank,  1  Gzeen  (N.  J.)  R.  S5S.  The  aet  af  the 
State  of  Alabama  of  1830,  in  prescribing  the  salary  of  the  attorneys  of  the 
State  Bank  and  its  branches,  applies  only  to  the  regolar  attorney  in  the  differ- 
ent banks,  elected  by  the  directors,  and  does  not  inhibit  the  bank  from  en- 
gaging  such  other  professional  assistance  as  their  interest  may  reqoire. 
Bank  of  State  of  Alabama  v.  Martin  et  al.  4  Alabama  R.  615. 

'  Chandler  v.  Monmouth  Bank,  1  Green  (N.  J.)  R.  955. 

^  Utica  Insurance  Company  v.  Bloodgood,  8  Wend.  (N.  T.)  R.  669. 

'  Bmyn  v,  ReoeiTer,  kc.  9  Cowen  (N.  Y.)  R.  413,  note. 
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upon  his  contract'  In  the  ensuing  year  the  same  clergyman 
entered  into  a  contract  with  the  same  vestry,  after  he  was  ap* 
prised  of  the  illegality  of  the  electiiMi,  and  the  court,  upon  the 
ground  of  collusion,  decreed  a  perpetual  injunction  against 
any  suit  fer  services  for  that  year.'  A  manufacturing  corpo- 
ration, whose  duration  was  not  limited  by  its  chaarter,  agreed 
with  a  stockholder,  that,  during  the  time  for  which  the  corpo- 
rati&a  was  established,  he  should  devote  his  whole  time  and 
AiU  to  its  service  in  carrying  on  the  business  of  the  oxnpany, 
and  be  paid  a  yearly  salary  so  long  as  he  should  perform  such 
service ;  and  that,  on  his  death,  or  refusal  to  perform  the  ser- 
vice, the  corp(»ration  should  be  discharged  from  its  obligation 
to  empLoj  him.  The  agent  c(»nmenced  his  services  under  this! 
agreement,  but  the  business  proving  unprofitable,  a  majority 
of  the  stockholders,  after  the  lapse  of  more  than  four  years, 
voted  to  dissolve  the  corporation.  The  agent  was  accordingly 
dismissed,  and  the  corporate  property  transferred  to  trusteesi 
who  were  authorized  to  pay  debts  and  dsstribute  the  surfdus 
amongst  ike  stockholders,  and  notice  was  given  to  the  gov- 
ernor, under  the  statute,  that  no  further  interest  was  claimed 
in  the  charter.  Upon  this  state  of  facts,  the  court  held,  that 
the  agent  was  released  ttGoi  his  obligation  to  serve  the  com- 
pany, but  that  he  was  entitled  to  an  indemnity  for  the  loss 
by  its  refusal  to  employ  him.' 


$  13.  1.  When  a  corporation  has  sustained  loss  by  the 
jfratid,  embezzlement,  or  other  misconduct  of  a  corporate  officer 
or  agent  c^  trust,  it  frequently  becomes  a  question  of  great 
moment  to  it,  whether  the  sureties  on  the  bond,  usually  requir- 
ed as  an  indemnity  against  losses  of  this  nature,  are  liable 
thereon.    We  have  already  briefly  considered  what  species  of 


^  The  Vestry  of  St.  Luke's  Church  v.  Matthews,  4  Dess.  (S.  C.)  Chan. 
R.578. 
•Ibid. 
'  Revere  v.  Boston  Copper  Company,  16  Pick.  (Mass.)  R.  351. 
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security  may  in  general  be  taken/  that  its  acceptance  by  the 
corporation  may  in  proper  cases  be  presumed,'  and  that  the 
taking  of  such  a  bond  is  not,  in  general,  necessary  to  the  com- 
plete appointment  of  the  officer  required  to  give  it ; '  and  it 
now  remains  for  us  to  present  such  farther  decisions  upon  this 
subject  as  its  interesting  nature  demands.  Where  an  act  in- 
corporating certain  banks  authorized  the  directors  to  make  by- 
laws for  the  government  of  the  banks,  and  made  it  the  duty  of 
the  directors  to  take  such  security  for  the  good  behavior  of  the 
officers  as  the  by-laws  should  prescribe ;  and  a  by-law  of  the 
directors  declared  that  the  cashier  should  give  bond  to  the 
bank  in  a  certain  sum,  with  one  or  more  sureties,  to  be  approved 
by  the  board,  and  "  the  first  book-keeper  in  six  thousand  dol- 
lars ; "  a  bond  given  by  the  two  sureties,  for  the  first  book- 
keeper, and  accepted  by  the  board,  was  held  binding  upon  the 
sureties,  alihough  the  book-keeper  himself  vhm  not  joined  in 
the  bond.^  Nor  is  a  cashier's  bond  void,  as  against  the  policy 
of  the  law,  because  three  of  the  directors,  whose  duty  it  was 
to  examine  and  approve  the  cashier's  bond  were  themselves 
his  sureties.*  A  bank  was  incorporated  with  power  to  ap- 
point all  necessary  officers,  to  take  bonds  from  them,  and  to 
make  all  necessary  by-laws,  rules,  and  regulations.  By  one 
of  the  by-laws  it  was  provided,  that  it  should  be  the  duty  of 
every  other  officer  of  the  bank  to  perform  such  services  as 
might  be  required  of  them  by  the  president  and  cashier.  In 
an  action  against  the  principal  and  sureties  of  a  bond  given 
by  a  book-keeper  of  a  bank,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office  "  and  of  all  other  duties  re- 
quired  of  him  in  said  bank,^^  the  bond  was  adjudged  to  have 
been  taken  in  conformity  with  the  charter ;    and  the  book- 


'  See  chap,  on  Contracts,  sapra,  ^  10. 

'  See  chap,  on  Contracts,  sapra,  ^  8,  part  3. 

'  See  this  chap.  ^  3,  parts  3  and  3. 

^  Bank  of  Northern  Liberties  v.  Cresson,  13  Serg.  &  Rawle  (Penn.)  R. 
306  ;  and  see  Greenfield  et  al.  v,  Yeates  et  a1.  S  Rawle  (Penn.)  R.  15d ; 
Commonwealth  vl  Lamkin,  1  Watts  &  Serg.  (Penn.)  R.  363. 

*  Amherst  Bank  v.  Root  et  al.  3  Metealf  (Mass.)  R.  534,  636. 
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keeper  having,  whilst  in  discharge  "of  the  other  duties  re- 
quired of  him,"  taken  large  sums  of  money,  the  sureties  were 
rendered  liable  on  his  bond.'  A  condition  in  a  cashier's  bond 
''  to  account  for,  settle,  and  pay  over,  all  money,  &c.,"  is  equiv- 
alent to  a  condition  '^  for  good  behavior; "  and  if  it  were  not, 
a  clause  in  the  charter  prescribing  the  latter  condition  is  only 
enabling,  and  does  not  preclude  the  insertion  of  the  former 
condition.'  Where  it  is  a  cashier's  duty  to  be  sworn  before 
entering  on  the  performance  of  his  official  business^  his  bond 
is  not  avoided  in  favor  of  the  sureties  by  his  omission  to  be 
sworn ;  but  such  omission  is  rather  a  breach  of  the  condition 
of  the  bond,  '^  to  perform  all  the  duties  of  cashier."  *  A  bank, 
authorized  to  make  by-laws,  and  to  take  bond  from  the  cashier 
for  the  "faithful  discharge  of  the  duties  of  his  office,"  may 
take  a  bond  with  condition  «that  he  shall  perform  the  duties  of 
his  office  according  to  law  and  the  by-laws  of  the  institution, 
and  that  he  shall  not  make  known  any  secrets,  or  the  state  of 
the  funds,  &c.,  to  any  person  except  the  directors,  &c. ;  and  as 
these  terms  may  be  required  of  the  cashier  by  the  by-laws, 
they  may  be  inserted  in  the  bond.^  A  bond  "  well  and  truly  to 
execute  the  duties  of  cashier  or  teller,  or  words  tantamount, 
includes  and  secures  not  only  honesty,  but  reasonable  skill  and 
diligence,  on  the  part  of  such  an  officer.  If  therefore  he  per- 
form the  duties  of  his  office  negligently  and  unskilfully,  or  if 
he  violate  them  for  want  of  capacity,  the  condition  of  his  bond 
is  broken,  and  his  sureties  are  liable  for  his  misdoings.*  In 
Union  Bank  v,  Clossey,'  the  condition  of  a  bond  that  a  clerk 

"  '  ■         ■  ■  ■  ■ 

*  Planters  Baok  v.  Lamldn,  R.  M.  Charlton  (Ga.)  R.  20. 

'  State  Bank  v.  Locke,  4  Dev.  (N.  C.)  R.  529.    See  Jones  v.  Woollam, 
1  D.  &  R.  393  ;  5  B.  &  A.  769  ;  2  Chit.  322. 
'  State  Bank  v.  Chetwood,  3  Halst.  (N.  J.)  R.  1. 
«  Bank  of  Carlisle  v.  Hopkins,  1  Monr.  (Ky.)  R.  245. 

*  Minor  o.  Mechanics  Bank,  1  Peters  R.  46  ;  State  Bank  v.  Chetwood, 
3  Halst.  (N.  J.)  R.  25 ;  Barrington  v.  Bank  of  Washington,  14  Serg.  & 
Rawle  (Penn.)  R.  405 ;  American  Bank  v.  Adams,  12  Pick.  (Mass.)  R. 
303 ;  State  Bank  v.  Trotter,  3  Dey.  (N.  C.)  R.  535,  536  ;  State  Bank  v. 
Locke,  4  Dev.  (N.  C.)  R.  539. 

*  10  Johns.  (N.  Y.)  R.  271. 
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in  the  bank  *'  should  well  and  faithfully  perfonn  the  duties 
assigned  to,  and  the  trust  reposed  in  him,  as  first  teller,"  was 
held  to  apply  to  his  honesty,  and  not  to  his  ability ;  and  his  sure- 
ties were  declared  not  to  be  responsible  for  a  loss  arising  from 
his  mistake  in  paying  *a  check.  This  decision  is  doubted  in 
State  Bank  v.  Trotter,'  unless  all  that  is  meant  is,  that  such 
a  bond  does  not  guaranty  against  cUl  mistakes,  or  imply  the 
utmost,  and  perfect,  but  only  reasonable,  skill  and  diligence. 
It  is  agreed,  in  such  a  case,  that  if  the  teller  conceal  defi- 
ciencies that  at  first  arose  from  mistake,  and  make  false  entries 
in  the  books  for  the  purpose  of  concealment,  it  is  a  breach  of 
the  bond,  and  that  the  sureties  are  liable  fbr  the  loss  sustained 
in  consequence  of  such  fraudulent  c(xiduct*  Such  words 
clearly  include,  too,  the  omission  of  the  plain  duty  of  entering 
in  the  books  of  the  bank  a  credit  to  a  customer's  account,  by 
means  of  which  omission  the  cashier  escaped  being  charged 
for  the  sum,  and  retained  the  amoimt  to  his  own  use,  until 
long  afterwards  found  out.'  A  bond  for  the  faithful  perform- 
ance of  the  duties  of  the  office  of  teller  or  cashier  covers  all 
defaults  in  the  duties  of  such  office,  annexed  from  time  to  time 
by  those  who  are  authorized  to  control  the  affairs  of  the  bank ; 
and  the  sureties  enter  into  the  contract  in  reference  to  the  rights 
and  authority  of  the  president  and  directors,  imder  the  char- 
ter and  by-laws.*  Where  a  cashier  exceeded  his  powers  by 
changing  the  securities  of  the  bank,  his  sureties  were  held 
liable ;  but  the  measure  of  damages,  in  a  suit  on  tfie  bond,  was 
not  the  absolute  amount  of  the  seciuities,  but  the  probable 
amount  that  Would  have  accrued  from  them  had  they  not  been 
changed.*  Where  a  statute  prdiibited  any  bank  from  issuing 
bills  payable  at  any  place,  except  at  the  bank,  and  a  cashier, 
upon  receiving  bills  not  proved  to  have  been  issued  after  the 


>  3  Dev.  (N.  C.)  R.  535,  636. 

*  UnioD  Bank  v.  Clossey,  11  Johns.  (N.  T.)  R.  182. 
'  State  Bank  o.  Locke,  4  Dev.  (N.  C.)  R.  52?. 

*  Minor  v.  Mechanics  Bank,  1  Peters  R.  46;  Planters  Bank  v,  Lamkin, 
R.  M.  Charlton  (Ga.)  R.  39. 

'  Barrington  v.  Bank  of  Washington,  14  Serg.  &  Rawle  (Penn.)  R.  405. 
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Statute  was  passed,  the  bills  having  been  paid  and  taken  up 
by  another  bank  at  which  they  were  made  payable,  put  them 
again  in  circulation  for  his  own  use ;  this  was  held  a  breach  of 
his  bond  for  the  faithful  performance  of  his  duties,  for  which 
his  sureties  were  liable.'  If  a  cashier  permit  a  transfer  of 
stock  to  be  made  to  the  bank  beyond  the  amount  permitted  by 
the  charter,  he  and  his  sureties  are  answerable  to  the  stock- 
holders on  his  bond  for  any  loss  caused  thereby,  although 
such  transfer  was  authorized  by  a  resolution  of  the  directors.' 
Indeed,  no  act  or  Tote  of  the  directors  of  u  bank,  contrary  to 
their  duties,  and  in  fraud  of  stockholders'  rights  and  interests, 
will  excuse  the  cashier  or  his  sureties  from  a  violation  of  the 
stipulation  in  his  bond,  well  and  truly  to  execute  the  duties  of 
his  office.*  Where  it  was  the  duty  of  a  cashier  to  forward  to 
the  state  treasurer  the  duties  on  dividends  declared  by  the 
bank,  he  and  his  sureties  were  held  answerable  on  his  bond 
for  his  omission  so  to  do,  to  the  amount  of  the  injury  thereby 
necessarily  sustained  by  the  bank.**  A  cashier,  who  receives 
money  for  deposit  out  of  the  bank,  and  not  in  banking  hours, 
or  receives  its  funds  at  places  distant  from  the  bank,  and  does 
not  account  for  them,  is,  together  with  his  sureties,  liable 
therefor  on  his  official  bond.*  And  when  he  appUes  the  notes 
of  the  bank  to  his  own  use,  he  is  liable  for  the  full  nominal 
amount,  and  cannot  avail  himself  of  their  depreciation.' 
Where  a  cashier,  before  his  reappointment  to  office,  had  mis- 
appUed  the  funds  d*  the  bank,  and  after  his  reappointment  bor- 
rowed money,  as  cashier,  and  placed  it  in  the  bank,  to  conceal 
his  delinquency,  and  afterwards  returned  the  money  so  bor- 
rowed, and  was  dismissed  as  a  defaulter,  the  sureties  on  his 
last  bond  were  held  answerable;  as  the  money  that  he  so 


1  Dedham  Bank  v.  Chickerins,  4  Pick.  (Mass.)  R.  314. 
'  Bank  of  Washington  v.  Banington,  9  Penn.  R.  37. 
'  Minor  v.  Mechanica  Bank,  i  Petera  R.  46. 

*  Bank  of  Washington  v.  Barrington,  3  Penn.  R.  37.  - 

*  Pendleton  v.  Bank  of  Kentncky,  1  Moni.  (Ky.)  R.  177, 
•Bud. 
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placed  in  bank  became  the  property  of  the  bank,  and  his  sub- 
sequent conduct  was  a  breach  of  the  condition  of  his  bond.' 
Where  the  landlord  of  a  public  house  had  given  a  bond  to  de- 
liver to  the  committee  of  a  Friendly  Society  the  box,  at  all 
times,  when  required  by  a  majority  of  the  society  at  one  of 
their  annual  or  quarterly  meetings,  "  or  by  their  committee 
for  the  time  being,"  and  likewise  to  render  a  just  and  true 
account  "according  to  the  rules,  orders,  and  regulations  of 
the  society,  and  of  the  said  act  of  Parliament,  and  of  the  said 
bond,"  the  latter  words  were  held  not  to  qualify  the  power  of 
the  committee  to  demand  the  box,  &c.,  and  a  refusal  to  c(mi- 
ply  with  their  request  to  do  so  was  deemed  a  breach  of  the 
condition  of  the  bond,  it  having  been  shown  that  the  c<»nmit- 
tee  had  been  duly  elected  by  a  majority  of  the  society  at  their 
annual  meeting.' 

2.  A  cashier's  bond,  with  condition  "safely  to  keep  all 
moneys,"  &c.,  does  not  render  the  obligor  responsible  for  money 
violently  robbed  from  him  while  in  the  discharge  of  his  duty.' 
Where  a  bond  was  given  by  an  assistant  of  a  bank,  for  the 
fidthful  discharge  of  the  duties  of  his  office,  the  sureties  on 
the  bond  were  not  held  responsible  for  moneys  taken  by  their 
principal,  and  from  the  teller's  drawer,  without  his  consult  or 
knowledge,  the  accountant  not  being  intrusted  with  any 
moneys  of  the  bank,  nor  put  in  possession  of  diem,  as  account- 
ant; or,  in  other  words,  were  not  held  responsible  for  his 
thefts.^  Neither  were  the  sureties  held  responsible  for  the 
cashier's  embezzlements  of  new  bills,  made  by  consent  of  the 
directors,  and  intended  to  be  privately  kept  and  surreptitiously 
issued  by  him  in  direct  violation  of  law;  such  bills  not  being 
intended  to  make  a  part  of  the  ostensible  funds  of  the  bank, 
nor  entered  on  the  books,  nor  noticed  in  the  half-yearly  returns 
to  the  governor  and  council.*    Nor  are  a  cashier's  sureties 


^  lograham  v.  Maine  Bank,  13  Maaa.  R.  SOS. 

■  Wybeigh  o.  Ainley,  McClel.  669  ;  McClel.  ft  T.  660. 

*  Hantaville  Baiik  v.  HUl,  1  Stew.  (Ala.)  R.  901. 
'  Altaon  o.  F^rmen  Bank,  6  Rand.  (Va.)  R.  S04. 

•  Dadham  Bank  v.  Chickering,  4  Pick.  (Maaa.)  R.  314. 
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liable  on  his  bond,  for  his  not  accounting  to  the  bank  for  their 
money  collected  by  him  as  an  attorney  at  law ; '  nor  for  his 
surreptitiously  conveying  his  shares  in  the  bank  to  a  third 
person,  by  means  of  Uank  certificates  signed  by  the  president^ 
and  deposited  in  the  cashier's  hands,  though  he  had  previously 
{dedged  the  shares  to  the  bank  as  security  for  the  payment  of 
his  note.'  In  such  case,  however,  it  was  held,  that  the  bank 
might  apply  towards  the  payment  of  die  cashier's  notes  a 
balance  standing  on  its  books  in  his  favot,  instead  of  applying 
it  for  the  sureties'  benefit,  in  reducing  damages  for  breach  of 
the  bond.* 

3.  The  culpable  neglect  of  the  directors  and  agents  of  a 
bank  to  make  firequent  examinations  of  the  affairs  of  the  bank, 
to  count  the  money  and  generally  to  watch  over  its  concerns, 
aocoirding  to  the  direction  of  the  by-laws,  is  no  defence  to  the 
sureties  in  a  suit  <m  an  official  board.  The  negligence  of  one 
agent,  or  set  of  agents,  cannot  deprive  the  corporation  of  its 
remedy  for  the  default  of  another  VLgent*  In  otd&t  to  charge 
a  cashier's  sureties,  it  is  not  necessary  to  give  them  notice  of 
his  defaults ;  and  retaining  him  in  office  after  knowledge  of  his 
defalcation  does  not  excuse  his  sureties  from  liability  for  pre- 
vious  defaults.*  But  if  the  law  require  his  removal  for  ascer- 
tained delinquency,  and  the  managers  of  the  bank  retain  him 
in  service  after  knowing  such  cause  of  removal,  and  connive 
at  his  miso<»iduct,  his  sureties  are  not  liable  for  any  l»reach  of 
his  bond  which  took  place  subsequent  to  the  discovery  of 
his  misdoings.*  Knowledge  of  the  cashier's  delinquency,  and 
connivance  at  it  on  the  part  of  the  directors  of  the  branch  at 
which  he  is  cashier,  will  not,  it  seems,  avail  in  defence  against 


>  Dedham  Bank  v.  Chiekering,  4  Piek.  (Mass.)  R.  314. 

*  Ibid. 
Mbid. 

«  AmheiBt  Bank  «.  Root  et  al.  S  Met.  (Mass.)  R.  541,  qnestioDing  ihfi 
view  taken  by  Sap.  Coaxt  of  N.  T.  in  People  o.  Janseo,  7  Johns.  (N.  T.) 
R.  338. 

*  State  Bank  o.  Chetwood,  3  Halat.  (N.  Ji)  R.  28. 

*  Taylor  v.  Bank  of  Kentooky,  9  J.  J.  Manh.  (Ky.)  R.  568. 
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a  suit  on  his  b(»d  by  the  principal  bank;  as  it  is  not  a  legal 
piesumption  that  what  is  known  to  the  branches,  is  commn' 
nicated  to  the  principal  bank.^ 

4  Where  the  bond  itself  limits  the  period  of  the  liability  of 
the  sureties,  there  can  be  no  question  concerning  it  And 
though  the  bond  contain  no  express  limitation  of  this  kind,  if 
it  recite  the  duration  of  the  principal's  agency  or  office,  such 
recital  showing  that  the  parties  must  have  contracted  with  a 
view  to  that  period,  it  was  long  since  settled,  and  upon  the 
matuiest  ccmsideration,  that  the  sureties  are  not  reqK>nsible  for 
the  conduct  of  the  principal  beyond  it,  as  upon  a  new  appoint- 
ment; even  though  the  bond  stipulate  for  "all  the  time  the 
principal  shall  continue"  in  his  office  or  agency.*  Again, 
tfiough  the  bond  does  not  recite  the  term  of  the  office  or 
agency,  if  it  be  one  of  limited  duration,  by  general  statute, 
diarter,  byJaw,  or  terms  of  appointment,  the  parties  are  still 
supposed  to  contract  with  a  reference  to  the  limited  term,  and 
the  sureties  will  not  be  held  answerable  for  the  misconduct  of 
the  principal  beyond  that  term,  upon  a  new  appointment,  even 
though  the  wards  of  the  bond  are  that  they  shall  be  responsible 
for  the  principal,  ^^ai  all  times^  or  any  time  thereafter." '  If, 
on  the  other  hand,  the  office  or  agency  be  not  of  limited  dura- 
tion, but  at  pleasure,  or  until  removal,  unless  the  bond  other- 
wise stipulate,  the  sureties  are  bound  while  the  principal  con- 
tinues in  office,  even  though  there  may  have  been  unnecessary 
reelections.*     And  where  a  statute  provided  that  a  cashier 


>  Ibid. 

'  Lord  ArliDgtOQ  v.  Merricke,  9  Saand.  R.  404 ;  LiTerpool  Water  Woiks 
Co.  V.  AikinsoD,  6  East,  R.  607. 

'  The  Wardens  of  St.  Sa?ioDr*8,  Soathwark  v,  Boatoek,  3  New.  R.  174 ; 
Haael  and  another  v.  Long  and  another,  2  Man.  &  Sel.  363 ;  Peppin  v. 
Cooper,  S  Barn.  &  Aid.  431  ;  Barker  v.  Parker,  1  T.  R.  295  ;  Anderaon  v, 
Longden,  1  Wheat.  R.  91 ;  United  States  v.  Kirkpatrick,  9  Wheat.  R.  790  ; 
Union  Bank  of  Maryland  v.  Ridgeley,  1  Harris  &  Gill  (Md.)  R.  413,  499 ; 
Uedham  Bank  v.  Chickering,  3  Pick.  (Mass.)  R.  341 ;  Bigelow  v.  Biidge, 
8  Mass.  R.  376  ;  Exeter  Bank  v.  Rogers  et  al.  7  New  Hamp.  R.  33. 

*  Carting  v.  Chalklen,  3  Maule  &  SeL  609 ;  Anderson  v.  Longden, 
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should  letain  his  place  until  removed  therefirom,  or  another 
should  be  appointed  in  his  stead,  the  Supreme  Court  of  Massa^ 
chusetts  held  the  sureties  liable  on  an  official  bond  of  the 
cadiier,  the  terms  of  which  were  general,  for  his  defaults  in 
the  years  1836  and  1837,  thou^  the  bond  was  given  on  his 
appointment  in  the  year  1831,  as  it  appeared  from  the  corpo- 
rate records,  "for  the  year  ensuing,"  the  cashier  continuing 
to  hold  over.'  The  giving  and  acceptance  of  a  new  bond, 
upon  a  reappointment,  discharges  the  sureties  on  the  old  bond 
from  liability  for  unfaithfulness  in  office  after  the  reappoint- 
ment and  the  giving  and  accepting  of  the  new  bond.*  Where 
a  bank  charter  limits  the  duration  of  a  bank  to  a  certain 
period,  and  a  bond  is  given  to  secure  the  cashier's  good  con- 
duct, the  bond  must  have  the  same  limitation;  and  the  surety 
is  not  liable  for  a  breach  of  it  by  the  cashier  after  that  period, 
though  the  charter  be  extended  by  the  legislature  beyond  the 
first  limitation.'  In  Exeter  Bank  v.  Rogers  et  al.,^  however, 
the  same  question  arose,  and  was  decided  against^the  sureties ; 
the  learned  and  ingenious  counsel  for  the  bank,  amongst  other 
points,  taking  a  distinction  between  cases  where  the  charter 
had  expired  before  renewal  and  those  where  the  charter  was 
renewed  before  expiry,  which  was  the  case  before  him.  The 
court  do  not,  however,  advert  to  this  distinction  in  their  opin- 
ion ;  but  profess  to  go  on  the  general  ground,  that,  where  the 
office  is  held  at  the  will  of  those  who  appoint  to  it,  if  nothing 
appear  to  the  contrary,  the  bond  is  presumed  to  be  intended  to 
cover  all  the  time  the  person  appointed  shall  continue  in  office 


I  Wheat.  R.  85 ;  Dedham  Bank  v.  Chickering,  3  Pick.  (Mass.)  R.  335 ; 
Union  Bank  v,  Ridgeley,  1  Harris  &  GUI  (Md.)  R.  413,  429  ;  Ej»ter 
Bank  v.  Rogers,  7  New  Hamp.  R.  33. 

'  Amherst  Bank  v.  Root  et  al.  2  Met.  (Mass.)  R.  535,  540,  Dewey,  J. 
Ussmtiente, 

*  Frankfort  Bank  o.  Johnson,  23  Maine  R.  393. 

■  Union  Bank  of  Maryland  v.  Ridgeley,  1  Har.  &  Gill  (Bid.)  R.  413, 
429 ;  Thompson  v,  Tonng  et  al.  2  Ham.  (Ohio)  R.  334  ;  1  Ohio  Cond.  R. 
383,  S.  C. ;  and  see  Barker  v.  Parker,  1  T.  R.  295. 

*  7  New  Hamp.  R.  33. 
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imder  his  appomtmeat,  and  that  the  extension  of  the  diarter 
by  the  proper  authorities  may  fairly  be  presumed  to  enter  into 
the  contemplation  of  the  parties,  at  the  time  of  giving  a  bond 
of  continuing,  and,  in  point  of  time,  unlimited  obUgation.'  It 
would  be  difficult  to  reconcile  this  decision  with  the  cases  in 
Maryland  and  Ohio,'  either  upon  the  distinction  above  ad- 
verted to,  or  any  other,  or  with  the  general  current  of  author- 
ities respecting  the  obUgations  of  sureties.  Where  a  charter 
was  forfeited  by  a  cashier's  omission  to  forward  to  the  state  trea- 
surer the  duties  on  dividends  declared  by  the  bank,  as  required 
by  law,  and  by  a  subsequent  statute,  the  charter  ''was re- 
vived, and  continued  in  as  full  force  and  ample  a  manner  as  if 
no  forfeiture  had  taken  place,"  it  was  adjudged  that  his  sure- 
ties were  not  liable  for  his  defaults  which  occurred  after  the 
passing  of  thai  statute.'  Where  a  bank,  pursuant  to  its  by- 
laws, required  the  cashier  to  renew  his  bond,  and  the  order 
requiring  the  renewal  provided  that  the  previous  bond  should 
not  be  impaired,  until  given  up  to  be  cancelled,  the  first  bond, 
remaining  uncancelled,  was  held  to  be  in  force  as  security  to 
the  bank,  until  the  second  was  executed.^  In  a  suit  against 
the  principal  of  the  bond,  at  least,  such  a  bond  is  not  affected 
by  an  increase  of  the  capital  of  the  bank  merely ;  since  the 
cashier^s  duties  are  no  more  altered  or  increased  by  such 
augmentation  of  the  capital,  than  by  an  increase  of  the 
deposits.*  A  cashier's  sureties  were  held  Uable,  until  the  time 
of  his  being  discharged  from  office,  though  the  order  for  his 
discharge  (which  was  given  upon  the  discovery  of  his  breach 
of  trust)  was  received  on  Sunday  morning,  and  was  not  exe- 
cuted until  the  afternoon  of  the  next  day.*    When  the  time  of 

*  Ibid,  per  Riebudaoa,  C.  J. 

'  Union  Bank  v.  Ridgeley,  1  Har.  &  GUI  (Md.)  R.  413, 4S9;  TiMiiipBMi  «. 
Yonng  et  al.  3  Ham.  (Ohio)  R.  334. 

*  Bank  of  Washington  v.  Banington,  2  Penn.  R.  S7. 

*  Pendleton  v.  Bank  of  Kentneky,  1  Monr.  (Ky.)  R.  176. 

>  Bank  of  Wilmington  A  Brandywine  v.  Wollaaton,  3  Iliiiiw  (Dei.) 
R.  90. 

*  McGill  V.  Bank  of  United  Stales,  IS  Wheal.  R.  611 ;  Paine  C.  C. 
R.  661. 


CH.  IX.]  AGENTS.  321 

limitation  of  a  suit  on  a  cashier's  bond  is  two  years  after  the 
eause  of  action  accrued,  the  time,  it  seems,  begins  to  run  not 
from  the  time  of  actual  deficit,  but  from  the  time  the  officer 
failed  to  pay  over,  according  to  his  bond,  on  his  quitting 
office.' 

6.  A  misnomer,  of  the  corporation  in  the  official  bond  of  a 
earlier,  by  the  omission  of  the  words  ''and  company,"  does 
not  vitiate  the  bond.'  Where,  in  debt  on  such  a  bond,  the  de- 
fendant, on  oyer,  set  forth  a  bond  which  recited,  that  "  C.  is 
cashier,"  he  was  estopped  from  denying  the  fact  of  C.'s  being 
cashier,  properly  appointed  and  qualified  for  all  the  purposes 
of  the  suit*  In  assigning  a  breach  of  such  a  bond,  it  is  suffi- 
cient to  allege  that  the  principal  obligor  has  received  money 
for  which  he  has  not  accounted.^ 

6.  In  a  suit  against  an  officer  of  a  corporation  on  his  official 
bond,  the  by-laws  of  the  corporation  are  evidence  agaipst  him 
to  show  that  he  knew  what  his  duties  were  as  prescribed  by 
the  by-laws/  An  error  against  the  bank,  in  the  addition  of  a 
column  of  figures  by  the  cashier,  is  prima  facie  evidence  of  a 
loss  to  the  bank  to  the  amount  of  such  error;  and  the  cashier 
and  his  sureties  are  liable  therefor,  unless  they  show  that  the 
loss  did  not  in  fact  accrue/  The  admissions  of  a  cashier, 
made  while  in  office,  that  he  had  misapplied  the  funds  of  the 
bank,  are,  it  seems,  evidence  of  the  fact  against  his  sureties.* 
As  a  cashier  has  not,  ex  officio^  authority  to  accept  a  draft  on 
a  bank,  unless  the  drawer  has  funds  there,  evidence  is  not 
admissible,  in  a  suit  against  a  surety  on  his  bond,  that  the 


*  Buk  of  WilmiDgtoQ  k  Brandywine  v,  WoUastoo,  3  Harrison  (Del.) 
IL90. 

'  Peodleton  v.  Bank  of  Kentucky,  1  Monr.  (tiy-)  R.  175;  and  see  chap. 
on  Cootneta,  post. 
'  State  Bank  «.  Chetwood,  3  Halst.  (N.  J.)  R.  1. 
^  American  Bank  v.  Adams,  12  Pick.  (Mass.)  R.  303. 

*  Bank  of  Wilmington  &  Brandywine  v.  WoUastoo,  3  Harrison  (Del.) 
R.  90. 

*  Bank  of  Washington  t^.  Barrington,  9  Penn.  R.  97. 

^  Pendleton  v.  Bank  of  Kentucky,  1  Monr.  (Ky.)  R.  177. 
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cashier,  in  his  individual  capacity,  drew  a  draft  on  the  bank, 
and  having  accepted  it  as  cashier  for  the  bank,  and  sold  it, 
that  the  purchaser  transmitted  it  to  him  to  be  passed  to  the 
purchaser's  credit^    Where  it  was  assigned  as  a  breach  of  a 
cashier's  bond,  that  the  cashier  had  received  money  for  which 
he  had  not  accounted,  evidence  that  he  had  the  character  of 
an  honest,  careful,  and  vigilant  officer,  and  that  similar  losses 
by  bank  officers  are  frequent,  and  that  the  directors  have  ex- 
pressed their  beUef  that  the  loss  in  question  was  caused  by 
accidentaJ  overpayments,  and  that  after  the  loss  they  con- 
tinued to  employ  him,  is  not  sufficient  to  sustain  a  rejoinder, 
averring  that  the  loss  was  by  accidental  overpayments.'    It 
would  seem,  that  such  a  rejoinder,  if  duly  proved,  would  be 
insufficient.'    In  debt  on  a  cashier's  bond,  which  stipulated, 
that  he  should  '^  account  for  all  moneys  received  by  him,"  the 
plaintiffs  replied  to  a  general  plea  of  performance,  that  he  had 
received  divers  sums  of  money  at  divers  times  to  a  certain 
amount,  for  which  he  had  not  accounted;  and  the  rejoinder 
alleged  that  he  had  accounted  for  all  the  moneys  by  him 
received.    In  this  state  of  the  pleadings  it  was  held,  that  the 
defendant  was  bound  to  show  that  the  cashier  had  accounted 
for  the  sum  mentioned  in  the  replication.^    Where,  in  a  suit 
on  such  a  bond,  issue  was  taken  on  the  averment  that  certain 
false  and  deceptive  entries  were  made  by  the  clerks  in  the 
books  of  the  bank,  with  the  connivance  of  the  cashier,  such 
books,  on  proof  that  they  were  kept  by  the  clerks,  and  that 
the  entries  were  in  their  handwriting,  are  evidence  for  the 
purpose  of  lajring  a  foundation  for  other  testimony  by  which 
to  show  the  cashier's  fraud.' 


>  Ibid. 

*  Amerioaa  Bank  v.  AdamB,  19  Pick.  (Maes.)  R.  303. 

'  Minor  v,  MechanicB  Bank,  1  Peters  R.  46 ;  State  Bask  v.  Cbetwood,  S 
Halst.  (N.  J.)  R.  1 ;  Bamogton  9.  Bank  of  Washington,  14  Serg.  &  Rawle 
(Penn.)  R.  405;  State  Bank  «.  Loeke,  4  Dot.  (N.  C.)  R.  590 ;  Suie  Bank  v. 
Tetter,  3  Bev.  (N.  C.)  R.  536,  536;  but  see  Ubioa  Bank  v.  CkMMy,'l0 
Johns.  (N.  Y.)  R.  271. 

«  Exeter  Bank  t7.  Rogen  at  aL  6  Now  Hamp.  R.  149. 

»  Union  Bank  v.  Ridgeley,  1  Har.  &  GUI  (Md.)  R.  397. 
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CHAPTER    X. 

OP  THB  BY-LAWS  OF  CORPOEATIONS. 

§  1.  When  a  corporation  is  duly  erected,  the  law  tacitly 
annexes  to  it  the  power  of  making  by-laws  or  private  statutes, 
for  its  government  and  support^  This  power  is  included  in 
the  very  act  of  incorporation ;  *  for,  as  is  quaintiy  observed  by 
Blackstone,  ''as  natural  reason  is  given  to  the  natural  body 
for  governing  of  it,  so  by-laws  or  statutes  are  a  sort  of  political 
reason  to  govern  the  body  politic."*  Though  the  power  to 
make  by-laws  is  unquestionably  an  incident  to  the  very  exist- 
ence of  a  corporation,  it  is  rarely  left  to  implication ;  but  is 
usually  conferred  by  the  express  terms  of  the  charter.  And 
where  the  charter  enables  a  company  to  make  by-laws  in 
certain  cases  and  for  certain  purposes,  its  power  of  legislation 
18  limited  to  the  cases  and  objects  specified,  all  others  being 
excluded  by  implication.^ 

This  principle  is  undoubtedly  correct;  but  the  case  in  refer- 
ence to  which  it  was  advanced  was  that  of  the  Hudson's  Bay 
Company,  who  were  empowered  by  charter  to  make  by-laws 
for  the  better  government  of  the  company,  and  for  the  manage- 
ment and  direction  of  their  business  to  Hudson's  Bay; 
''  which, "  it  was  said,  ''  implied  a  negative  that  they  should 
not  make  any  other  by-laws ;  much  less  could  they  make  by- 
laws in  relation  to  projects  of  insurance,  which  by  acts  of 


*  Noiria  V.  Staps,  Hob.  311 ;  By-laws,  3  Salk.  76;  City  of  Londoo  «. 
Vanacre,  1  Ld.  Raymd.  406 ;  The  case  of  Sutton's  Hospital,  10  Co.  R. 
31,  a. 

*  Norris  V.  Staps,  Hob.  Sll. 
'  1  Black.  Comm.  476. 

«  Per  Ld.  Macclesfield,  Chao.,  Child  v.  Hudson's  Bay  Co.,  2  P.  Wils.  207. 
See  3  Kyd  on  Corp.  102. 
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parliament  were  declared  to  be  illegal."  ^  It  is  apprehended, 
however,  that  if  this  company  had  not  been  thus  impUedfy 
forbidden  to  make  by-laws  on  any  subject,  which  did  not  relate 
to  their  trade  to  Hudson's  Bay,  unless  the  power  of  legislating 
on  other  matters  had  been  expressly  conferred  upon'  them, 
their  legislation  would  be  confined  to  the  object  of  their  incor- 
poration.' The  incidettial  power  of  a  corporation  to  make 
by-laws  results  from  the  necessity  of  such  a  power,  to  enable 
the  body  politic  to  answer  the  purposes  for  which  it  was  cre- 
ated, and  can  be  applied  to  nothing  else;  and  though  the 
power  is  conferred  by  the  express  terms  of  the  charter,  yet 
the  reasonable  construction  of  this  particular  grant  is,  to  con- 
sider it  as  a  mean  to  the  company  for  the  accomplishment  of 
the  purposes  of  the  principal  grant  of  incorporation,  and  of 
course  to  be  limited  in  its  exercise  to  those  purposes. 

Unless,  by  the  charter,  or  some  general  statute  to  which  the 
charter  is  made  subject,  this  power  is  delegated  to  particular 
officers  or  members  of  the  corporation,  like  every  other  inci- 
dental power,  it  resides  in  the  members  of  the  corporation  at 
large,  to  be  exercised  by  them  in  the  same  maimer  in  which 
the  charter  may  direct  them  to  exercise  other^powers  or  trans- 
act their  general  business;  and  if  the  charter  contain  no  such 
direction,  to  be  exercised  according  to  the  rules  of  the  common 
law.'  The  power  of  making  by-laws  is,  however,  frequently 
reposed  in  a  select  body,  as  the  directors;  in  which  case  a 
majority  of  that  body,  at  least,  is  necessary  to  constitute  a 
'  quorum  for  the  purpose  of  passing  a  by-law.^  And  where 
the  general  power  of  making  by-laws  is  vested  by  charter  in 
a  select  body,  a  by-law,  made  by  that  select  body  in  conjunc- 
tion with  persons  of  another  select  description,  is  void.  Thus, 
where  the  inhabitants  of  a  town  were  incorporated  by  the 
name  of  the  bailiffs  and  burgesses,  and  there  irere  twelve 
capital  burgesses,  and  twelve  common  burgesses,  besides  com- 

>  Child  V.  Hudson's  Bay  Co.  S  P.  Wms.  209. 

'  Rex  V,  Spencer,  3  Burr.  R.  1837  ;  2  Kyd  on  Corp.  108. 

*  Union  Bank  of  Maryland  o.  Ridgeley,  1  Harris  &  Gill  (Md.)  R.  394. 

«  Ex  parte.Wilcocks,  7  Cow.  (N.  Y.)  R.  403. 
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mon  freemen,  but  the  power  of  making  by-laws  was  vested  in 
the  bailifiis  and  capital  burgesses  only ;  and  the  bailiffs  and  aU 
the  burgesses,  including  capital  and  common  burgesses,  made 
a  by-law;  this  was  one  reason  given  for  holding  the  law 
void.*  So  where  by  charter  the  power  of  making  by-laws 
was  expressly  given  to  the  mayor  and  aldermen  of  a  city; 
and  they,  with  the  assent  of  tlte  commonalty  made  a  by-law, 
which  altered  the  constitution  of  the  corporation ;  Lord  Mans- 
field said,  the  body  at  large  had  no  power  to  make  by-laws, 
because  that  power  was  given  by  the  charter  to  a  select  body." 
This  holds  true,  unless  certain  rights,  as  those  of  electing 
officers  and  members,  remain  in  the  body  at  large ;  in  which 
case,  as  incident  to  the  right  of  election,  they  have  the  power 
of  making  by-laws  for  regulating  the  manner  in  which  that 
right  shall  be  exercised;'  and  especially  if  the  power  of  the 
select  body  is  derived  from  a  new  charter,  in  derogation  of  the 
ancient  right  of  the  body  at  large,  to  make  by-laws  in  all 
cases.*  Where  the  power  of  making  by-laws  is  confided  to  a 
select  body,  as  mayor  and  aldermen,  if  a  by-law  purporting 
to  be  made  by  mayor,  aldermen,  and  burgesses^  be  found  by 
the  verdict  "to  be  in  due  manner  made,"  it  will  not  be 
assumed  that  the  burgesses  joined  in  making  this  by-law, 
which  would  avoid  it ;  but  that  the  mayor  and  aldermen  alone, 
acting  in  pursuance  of  their  authority,  made  it  in  the  name 
of  the  mayor,  aldermen^  and  burgesses.* 

If  the  charter  prescribe  the  mode  in  which  the  by-laws 
shall  be  made  and  adopted,  in  order  to  their  validity,  that 
mode  must  be  strictly  pursued.  Thus,  where  a  gas  light 
company  was  empowered  to  make  by-laws  under  seal  for  its 


'  Parry  v.  Berry,  Comyn  R.  269.  t 

'  Rex  V.  Head,  4  Burr.  2515,  2521 ;  and  see  Hoblyn  v.  Regem,  6  Bro. 
P.  C.  519;  Rex  v.  Westwood,  4  B.  ft  C.  799,  818;  Bedford  v.  Fox,  1 
Latw.  564. 

'  Ibid. 

«  Rex  9.  Westwood,  4  B.  &  C.  800,  813 ;  S.  C.  7  D.  &  R.  273  ;  2  Dow 
&  Clark  21 ;  4  Bligh,  N.  S.  213  ;  7  Biogh.  1. 

*  Greene  v.  Darham,  1  Boir.  B.  131. 
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government,  and  for  regulating  the  proceedings  of  the  directocB| 
officers,  and  servants,  and  at  a  meeting  of  the  company  a  teso* 
lution  was  passed,  noi  under  seal^  allowing  each  director  for 
his  attendance  on  courts,  committees,  &c.,  one  guinea  for  each 
time  of  attendance,  it  was  decided  not  to  be  a  by-law  within 
the  statute.^  But  where  the  charter  is  silent  upon  this  point, 
since  it  is  now  well  settled  that  a  corporation  a^regate  may 
act  without  seal  or  writing,  and  is  open  to  the  same  implica* 
tions  as  an  individual,  it  may  adopt  by-laws  as  well  by  its 
own  acts  and  conduct,  and  the  acts  and  conduct  of  its  officers, 
as  by  an  express  vote,  or  an  adoption  manifested  by  writing. 
In  the  case  of  the  Union  Bank  of  Maryland  v.  Ridgdey,' 
where  it  appeared  that,  by  charter,  the  president  and  directora 
of  the  bank  were  authorized  to  make  all  such  by-laws  and 
regulations  for  the  government  of  the  corporation,  its  offioersi 
and  members,  as  they  or  a  majority  of  them  should  from  tima 
to  time  think  fit ;  upon  a  certain  writing  being  given  in  evi« 
dence,  headed  *<  By-Laws,"  and  which  purported  to  have  been 
the  by-laws  of  the  bank,  while  its  business  was  transacted 
under  articles  of  association,  and  before  the  act  of  incor- 
porating it  was  passed,  it  was  objected  that  there  was  no  evi* 
dence  that  the  writing  produced  had  been  adopted  as  the  by- 
laws of  the  corporation,  there  being  no  entry  or  memorandum 
of  such  adoption  among  the  minutes  of  its  proceedings.  Tbn 
Court  of  Appeals  in  Maryland,  however,  decided,  that  the 
authority  to  make  by-laws  being  specially  delegated  to  the 
president  and  directors,  without  the  mode  of  exercising  il 
being  prescribed  by  the  charter,  it  was  no  more  necessary 
that  their  adoption  should  be  in  writing,  than  the  acts  or 
contracts  of  any  other  duly  authorized  agents ;  and  it  being 
proved  by  the  cashier,  that  the  by-laws  in  question  were 
always  reputed  to  be  tAe  by-laws  of  the  corporation,  and 
with  the  exception  of  two  articles,  were  so  observed  by  him; 
and  by  a  director,  that  they  were  delivered  to  him  as  such 

>  Donslon  «.  Imperial  Gas  Company,  S  B.  fc  Adolph.  185. 
•  1  Harris  ft  Gill  (Md.)  R.  324 ;  and  see  Taylor  v.  Griswold,  3  Graea 
(N.  J.)  R.  S33 ;  and  Fairfield  Turnpike  Go.  9.  Thorp,  13  Conn.  B.  173. 
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upon  his  electicsiy  and  that  decisions  by  the  board  of  directois 
were  made  agreeably  to  them  in  any  question  upon  their 
oonduct;  this  was  held  a  sufficient  adoption  of  the  by-laws 
by  the  president  and  directors,  and  sufficient  proof  of  the 
same,  there  being  no  record  or  minute  of  the  fact  In  the 
case  of  the  King  v.  Ash  well/  in  a  plea  to  an  information  in 
the  nature  of  a  9110  warranto^  it  was  stated,  among  other 
things,  that,  on  the  fifth  of  May,  1677,  the  mayor  and  bur- 
gesses of  Nottingham  duly  made  a  certain  reasonable  by-law 
not  now  extant  in  writing,  (and,  after  reciting  the  by-law,)  to 
which  by-law  the  mayor  and  burgesses  for  the  time  being, 
from  the  time  of  making  thereof  hidierto,  have  consented 
and  confoimed  themselves,  and  the  same  is  now  in  force  and 
unrepealed.  The  replication  took,  among  other  issues,  one 
'*  tiiat  the  mayor  and  burgesses  did  not  make  such  a  by-law ; " 
yet  a  verdict  was  found  for  the  defendant,  although  the  only 
evidence  of  the  making  and  terms  of  the  by-law  must  have 
been  in  the  long-continued  and  invariable  usage  of  the  corpo- 
ration. 

It  need  hardly  be  mentioned,  tiiat  the  same  body  in  a  cor- 
poration, which  has  a  power  to  make,  has  the  power  to  repeal, 
by-laws ;  it  being  of  the  very  nature  of  legislative  power, 
that  by  timely  changes  in  the  rule  it  prescribes,  it  should  be 
enabled  to  meet  the  exigencies  of  the  occasion.'  As  a  court 
will  direct  a  jury  to  find  a  by-law,  its  terms,  and  adoption, 
from  the  usage  and  conduct  of  the  corporation  and  its  office^, 
so,  from  non-observance  of  one,  will  it  presume  a  subsequent 
by-law  to  repeal  and  alter  it.  Thus,  on  an  information  before 
Lord  Chancellor  Hardwicke,  against  the  masters  and  govern- 


>  IS  East,  83;  ud  see  Rex  v.  Westwood,  4  B.  ft  C.  786 ;  S.  C.  7,  D. 
ft  R.  873. 

*  King  o.  Aahwell,  13  East,  82 ;  Rax  0.  Westwood,  4  B.  ft  C.  806.  In 
the  abaenoe  of  any  precedent,  the  court  refoaed  a  rule  nisi  for  a  mandaoBoa 
oallio^  on  the  mayor  of  a  town  to  propoee  a  resolution  to  the  burgesses 
in  guild  assembled,  for  repealing  certain  by-laws,  though  it  was  alleged 
that  by-laws  and  ordinances  might  by  charter  be  made,  and  had  formerly 
bera  made,  at  such  guilda.    Garrett  v.  Newcaatle,  3  B.  ft  Adolph.  863. 
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ors  of  a  school,  in  which  the  first  and  principal  relief  prayed 
was  to  remove  the  master,  as  not  qualified  by  the  statutes  of 
the  foundation;  it  not  appearing  that  the  statutes  had  been 
observed  in  any  one  instance,  his  lordship  said,  "that  he 
must  presume  a  repeal  of  them."  ^ 

$  2.  Eleemosynary  corporations  are  distinguished  from 
others  in  this,  that  they  have  no  incidental  power  of  legis- 
lation. They  are  the  mere  creatures  of  their  founder,  and  he 
alone  has  a  right  to  prescribe  the  regulations  according  to 
which  his  charity  shall  be  applied.  His  statutes  are  accord- 
ingly their  laws,  which  they  have  no  power  to  alter,  modify, 
or  amend.'  And  after  a  body  of  statutes  has  been  given  by 
the  founder,  it  is  held  that  neither  he,  nor  his  successor  as 
visiter,  can  add  to  or  alter  them,  without  an  express  reserva- 
tion of  power  to  that  effect.'  Where  the  college  has  consented 
to  receive  a  set  of  new  statutes  given  by  tlie  founder ^  we  see, 
with  Mr.  Kyd,*  no  good  reason  why  they  should  not  be 
bound  by  them,  even  though  there  be  no  such  reservation ; 
but  the  practice  of  a  college  acting  under  a  set  of  new  statutes 
given  by  the  successor  of  the  founder  or  visiter,  unless  he  is 
authorized  to  give  them,  has  alwa3rs  been  disapproved  by  the 


*  Attomey-Oenenl  v.  Middleton,  9  Yes.  Sr.  928;  see,  too,  Berwick  upon 
Tweed  o.  Johoaon,  Loffty  338. 

*  Phillips  V.  Bury,  1  Ld.  Raym.  8,  per  Holt,  C.  J. ;  S.  C.  Comb.  265  ; 
S.  C.  Holt,  716 ;  S.  C.  1  Show.  360 ;  S.  C.  4  Mod.  106 ;  8.  C.  Skin. 
447 ;  S.  C.  3  T.  R.  353 ;  Bentley  v.  Bishop  of  Ely,  Fitzgibbon,  305  ;  S.  C. 
Str.  912;  St  Jobii*s  College,  Cambridge,  o.  Todington,  1  Barr.  R.  801; 
GreoD  V.  Ratherfortb,  I  Ves.  463 ;  Trastees  of  Phillips*  Academy  v.  King, 
Exr.  13  Mass.  R.  646 ;  Dartmouth  College  v.  Woodward,  4  Wheat.  R. 
660. 

'  Bentley  «.  Bishop  of  Ely,  Str.  013 ;  Phillips  v.  Bary,  Skin.  613 ; 
Green  v.  Ratherfortb,  1  Yes.  473, 473,  474,  per  Ld.  Hardwicke ;  Attorney- 
General  V.  The  Earl  of  Clarendon,  17  Yes.  500 ;  St.  John's  College^ 
Cambridge,  tf.  Todington,  1  Burr.  R.  301,  per  Ld.  Mansfield.  See,  also, 
Dartmouth  College  v.  Woodward,  4  Wheat.  676,  Opinion  of  Story,  J. ; 
9  Kent  Comm.  343. 

«  2  Kyd  on  Corp.  103. 
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Qcmrts;  ^  and  upon  souiul  policy :  since  one  of  the  gieat  in- 
ducements to  his  donation  on  the  part  of  the  founder,  may 
have  been  the  hope  that  his  charity  would  always  flow  in  the 
channel  and  according  to  the  rules  which  he  should  prescribe. 
Where  a  new  donation  is  made  to,  or  a  new  fellowship  in- 
grafted on,  an  existing  eleemosynary  corporation,  it  is  subject 
to  the  statutes  or  rules  of  the  old  foundation,  unless  the  new 
founder  prescribe  rules  of  his  own.'  The  power  ef  making 
new  statutes,  and  of  altering  and  amending  the  old,  may  be, 
however,  and  firequently  is,  given  to  the  governors,  trustees, 
&C.  of  the  corporation.*  Where  the  woids  ^^  shall  and  may  ^* 
aie  used  in  a  general  act,  or  in  the  constitution  of  a  private 
charity,  they  are  to  be  construed  imperatively,  in  the  same 
maimer  as  the  word  ^^must;  "  as,  if  the  founder's  constitution 
of  the  charity  declares,  that  if  certain  officers  are  found  guilty 
of  immorality,  drunkenness,  or  any  debauchery,  the  govern- 
ors and  visiters  ^^ahall  and  may  remove  them ; "  an  obligaticm 
to  remove  for  these  causes  is  imposed.^ 

From  the  total  non-observance  of  the  statutes  of  a  private 
foundation,  a  repeal  of  them  has  been  presumed.* 

§  3.  The  law  of  the  country,  being  as  well  a  rule  for  the 
proceedings  of  corporations,  as  for  the  conduct  of  natural  per- 


*  Bentley  v.  Bbhop  of  Ely,  Str.  913  ;  Green  v.  Ratlierforth,  1  ^es.  479 ; 
Phillipa  V.  Buy,  Skin.  613 ;  St.  John's  College,  Cambridge,  v.  TodlngUm, 
1  Bur.  R.  901. 

'  Case  of  UniTenity  of  Oxfozd,  cited  1  Bon.  R.  903 ;  Attomey-Geneial  o. 
Talbot,  1  Yea.  79  ;  S.  C.  3  Atk.  674 ;  Green  v.  Rntberfortb,  1  Yea.  467, 
468,  479  ;  St.  John's  College,  Cambridge,  v.  Todington,  1  Ban.  R.  909, 
903,904. 

*  Eden  v.  Foster,  9  P.  Wms.  395 ;  Green  v.  Rntfaerforth,  1  Yea.  479, 
per  Ld.  Hardwicke  ;  Attorney-General  v.  Locke,  case  of  Morden  College, 
3  Atk.  164  ;  Attorney-Oeneral «.  Eari  of  Clarendon,  17  Yes.  401 ;  Troateea 
of  Phillips  Academy  v.  King,  Ezr.  19  Maes.  R.  547. 

^  Attorney-General  v.  Locke,  case  of  Morden  College,  3  Atk.  166,  per 
Ld.  Hardwicke. 

*  Attorney-General  v.  Middleton,  9  Yea.  330. 
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sons,  all  by-laws  of  a  corporation  contrary  to  the  ConstiCation 
of  the  United  States,  and  the  Acts  of  Congress  in  pursuance  of 
it,  to  the  constitution  and  vahd  statutes  of  the  State  in  which 
it  is  established,  and  to  the  common  law  as  it  is  accepted 
there,  are  consequently  void. 

1.  As  neither  a  State,  nor  the  general  government,  can 
transcend  the  powers  conferred  upon  them  by  their  constitu- 
tions, so  i  corporation,  acting  by  the  grant  of  either,  must  of 
course  be  bound  by  that  supreme  law  which  limits  even  the 
power  that  created  it  a  corporation.  In  England,  if  a  by-law 
be  contrary  to  the  general  laws  of  the  kingdom,  it  is  void, 
though  justified  by  the  terms  of  the  charter ;  for  all  by-laws, 
says  Hobart,  must  ever  be  subject  to  the  general  law  of  the 
realm,  and  subordinate  to  it;  and  if  the  king,  in  his  letters  pa- 
tent of  incorporation,  make  ordinances  himself,  they  are  sub- 
ject to  the  same  rule  of  law.*  So,  neither  a  State,  nor  the 
general  government,  can  grant  l^slative  powers  larger  than 
they  possess  themselves ;  and  hence,  however  unlimited  in  this 
particular  may  be  the  terms  of  its  charter,  all  by-laws  of  a 
corporation,  contrary  to  the  constitutional  law  of  the  land, 
must  be  void.  For  this  reason,  a  by-law  "  impairing  the  ob- 
ligation of  contracts,"  or  taking  '^  private  property  for  puUic 
use,  without  just  compensation,"  is  void.'  But  where  a  stat- 
ute authorized  the  corporation  of  a  city  to  make  by-laws 
"  regulating,"  or,  if  necessary,  ^^ prevenHngy  the  interment  of 
the  dead,"  within  the  limits  of  the  city,  it  was  held,  that 
though  that  corporation  had  granted  lands  for  the  purpose  of 
interment,  and  had  covenanted  that  they  should  be  quietly  en- 
joyed for  that  purpose,  yet,  that  it  was  not  thereby  estopped 
firom  passing  a  by-law  forbidding  such  interment  under  a  pen- 
alty. This  case  was  decided  on  the  ground,  that  the  legisla- 
tive power  of  the  corporation  over  this  subject  was  delegated 
to  it  for  the  good  of  the  city,  and  that  the  law  passed  was 
to  be  regarded  as  if  passed  by  the  legislature,  that  no  citiasen 


^  Norris  V.  Staps,  Hob.  910. 

*  StoyreBaDt  v.  Mayor,  &o.  of  New  York,  7  Cowea  (N.  T.)  R.  586. 
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was  entitled  to  use  his  property  so  as  to  injure  another,  and 
that  no  covenant  could  give  him  power  so  to  do,  even  though 
made  with  the  corporation ;  since,  as  tending  to  control  and 
emharrass  the  exercise  of  its  important  powers  as  a  local  legis- 
lature, the  covenant,  when  it  came  in  competition  with  thenii 
must  give  way,  or  was  repealed.^ 

2.  Again,  by-laws  infringing  the  laws  of  Congress  made  in 
pursuance  of  the  constitution,'  the  general  statutes  of  a  State, 
or  particular  statutes  relating  to  the  corporation  (provided 
these  do  not  impair  the  obUgation  of  the  charter)  are  void.* 
Where  by  statute  the  trustees  of  academies  were  empowered 
"  to  appoint  teachers  or  other  officers,  and  remove  or  displace 
tfiem  at  pleasure,"  it  was  held,  that  by  no  resolution  of  the 
trustees  could  they  abridge  the  power  of  removal,  vested  in 
them  and  their  successors/ 

3.  The  legislative  power  of  a  corporation  is  not  only  restrict- 
ed by  the  constitutional  and  statute  law  of  the  State  in  which 
it  is  established,  but  by  the  general  principles  and  policy  of  the 
common  law,  as  it  is  accepted  there.*  Indeed,  whenever  a  by- 
law seeks  to  alter  a  well-settled  and  fundamental  principle  of 
the  common  law,  or  to  establish  a  rule  interfering  with  the 
rights,  or  endangering  the  security,  of  individuals  or  the  pub- 
lic, a  statute  or  other  special  authority,  emanating  from  the 
creating  power,  must  be  shown  to  legalize  it,  either  expressly 


>  Preebyteriui  Chuch  o.  City  of  N.  T.  6  Cowen  (N.  T.)  R.  538 ;  Coatet 
V.  Mayor,  &c.  of  N.  T.  7  Coweo  (N.  T.)  R.  604.  The  ordinanoe  by 
which,  in  1790,  the  corporation  of  Creorgetown  first  exercised  the  power  of 
gradaating  their  streets,  was  not  in  the  nature  of  a  compact,  but  might  be 
repealed  by  the  corporation.  Gonler  «.  Corporation  of  Georgetown,  6 
Wheat.  R.  603. 

'  United  States  v.  Hart,  1  Peters  Cir.  Ct.  R.  390. 

*  Norris  o.  Steps,  Hob.  dll ;  6  Co.  R.  63,  Clark's  ease.  See  By-laws,  3 
Salk.  76 ;  Rex  o.  Barber  Surgeons,  1  Ld.  Raymd.  685 ;  Rex  v.  Miller  6 
T.  R.  5n7 ;  Rex  «.  Haythome,  5  B.  &  C.  435. 

^  Anbnm  Academy  v.  Strong,  1  Hopkins  (N.  Y.)  Ch.  R.  978. 

*  Norris  «.  Sups,  Hob.  910 ;  Lee  v.  Wallis,  1  Kenyon,  999 ;  8.  C. 
Sayer,  969 ;  The  People  v.  Kip  et  al.  4  Cowen  (N.  T.)  R.  389,  n. 
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or  by  implication.'  ThuSi  a  bridge  corporation  has  not  inoi* 
dentally,  nor  by  virtue  of  a  geneml  clause  in  ite  charter,  au- 
tfaorizing  it  to  make  proper  by-laws  for  its  govemmeati  not  JNh 
pugnant  to  the  act  of  incorporation  or  the  conatitution  and 
laws  of  the  State,  power  to  make  a  by-law  oooferriog  the 
right  of  voting  by  proxy,  or  imposing,  as  a  test  or  qualification 
for  office  or  admission,  the  ownership  of  a  certain  number  of 
shares,  or  giving  a  vote  for  every  share  of  the  stock,  where  the 
charter,  either  by  express  terms  or  reasonable  implication,  con- 
fers no  such  right.*  It  is  upon  the  same  principle,  that  thou^ 
many  by-laws  passed  by  the  ancient  municipal  corporatioDB 
and  trade  companies  in  England,  for  the  regtibUian  of  trade,' 
and  the  jnevention  of  monopoly,^  have  been  adjudged  good ; 
yet,  many  may  have  been  adjudged  void,  as  in  r^^aml  oi 
trade,  and  to  the  oppression  of  the  subject*  These  corpora- 
tions being  very  ancient,  many  of  their  by-laws,  which  would 
otherwise  be  void  as  in  restraint  of  trade,  are  supported  by 
customs,  which  suppose  a  former  grant  of  a  monopoly/ 


^  Tftylor  V.  Otiswold,  3  Qreen  (N.  J.)  R.  S83 ;  Pliilfips  o.  Widdiam,  1 
Paige,  (N.  T.)  Ch.  R.  588 ;   bat  aee  Stete  «.  Tador,  6  D«y  (C«iui.)  R. 


*  Taylor  v.  GrkwoU,  9  Groea  (N.  J.)  R.  883 ;  9  Kwt  Comm.  884,  n.  b. 
'  Chamberlain  of  London's  caae,  6  Co.  R.  63;  London  o.  Vanaere,  18 

Mod.  371;  1  RoL  R.  6  ;  2  Rol.  Abr.  366  to  368;  3  Salk.76;  PUyero. 
Jenkins,  1  Sid.  884 ;  Boswortb  «.  Hearne,  C.  T.  H.  408,  March,  15 ; 
Batchers  o.  Moiey,  1  H.  Bl.  370 ;  Pieree  «.  Bartram,  Cowp.  870 ;  Shaw  v. 
Pope,  %B.^  Adolph.  465. 

*  Freemantle  «.  Silkthiowsteis,  1  Lev.  888,  doabted  in  Willeoek  on  Mon^ 
dpal  Corporations,  148 ;  Dayenant  v.  Hnrdis,  Moore,  581. 

*  Bedford  o.  Fox,  1  Latw.  563  :  Norris  v.  Staps,  Hutton,  5 ;  S.  C. 
Moore,  868;  S.  C.  Hob.  811;  Bao.  Abr.  438;  3  Salk.  76;  TbHon  of  Ips- 
wich, 11  Co.  R.  53 ;  S.  C.  1  Rol.  R.  4,  5  ;  Clothworkeis  of  Ipswich, 
Oodb.  853 ;  Parry  v.  Berry,  Comyn,  868 ;  Chamberlain  of  London  «.  Comp- 
ton,7D.  dfcR.601;  The  King  o.  The  Coopeis' Co.  7  T.  R.  643 ;  Clark  v. 
Le  Cren,  8  B.  &  C.  58. 

*  BoBworth  V.  Bngden,  7  Mod.  469 ;  Cofehester  v.  Goodwin,  Gttler,  117, 
180;  Brieklayen  and  Plasterers,  Palm.  385  ;  S.  C.  Haidns,  56 ;  Player  v. 
Jonee,  1  Vent.  81 ;  Broadnaz  Ca.  1  Vent.  186 ;  Bosworth  v.  Heane,  Andr. 
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Some  by-laws  aie  so  oppressive,  that  even  a  special  custom 
will  not  support  them ;  ^  and  in  all  cases,  a  custom,  to  support 
a  by-law  in  restraint  of  trade,  must  be  strictly  proved,'  with- 
out a  material  variance  between  the  custom  and  the  by-law.' 
It  seems,  however,  that  though  there  be  such  customs  as  to 
prescriptive  companies,  they  cannot  be  applied  to  new  compa- 
nies incorporated  in  the  municipahty.* 

In  New  York,  where  the  trustees  of  a  village  corporation 
were  authorized  to  make  such  prudential  by-laws,  rules,  and 
regulations,  as  they  from  time  to  time  should  deem  meet,  rela- 
tive "  to  huckster  shops  in  said  village,"  provided  they  were 
not  inconsistent  with  the  laws  of  the  State,  or  the  United 
States,  it  was  held,  that  a  by-law  passed  by  the  trustees,  that 
hucksterers  should  take  and  pay  for  a  Ucense  from  the  trustees 
under  a  penalty,  especially  where  it  did  not  expressly  appear 
that  prudence  required  such  a  by-law,  was  in  restraint  of 
trade,  and  void,  as  contrary  to  the  general  principles  and  policy 
of  the  laws  of  the  State/    There  are,  however,  numerous  mu- 


97 ;  S.  C.  9  Str.  1085 ;  S.  C,  C.  T.  H.  408 ;  Player  v.  Vere,  T.  Raym.  988, 
398  ;  Bodwio  v.  FeoneU,  1  Wils.  933  ;  Tailors  of  Bath  v.  Glaaby,  9  Wils. 
966;  HaniaoD  v.  Godman,  1  Barr.  R.  16;  Heeketh  v.  Braddook,  3  Ban. 
R.  1858  ;  Wooly  «.  Idle,  4  Boir.  R.  1959 ;  The  King  o.  The  Coopers*  Co. 
7  T.  R.  548 ;  The  King  v.  Tappenden,  3  East,  186  ;  Chamberlain  of  Lon- 
don V.  Compton,  7  D.  &  R.  601 ;  Clark  v.^enton,  1 B.  &  Adolph.  99 ;  Clark 
9.  Le  Cren,  9  B.  &  C.  59. 

^  Davenanto.  Hnrdis,  Moore,  501 ;  Wood  v.  Searl,  Bridg.  141  ;  Davis  v. 
Morgan,  1  C.  &  J.  587 ;  1  Tyr.  457  ;  1  Price,  P.  C.  77. 

^Hesketh  v.  Braddock,  3  Barr.  R.  1858. 

'  Colchester  v.  Goodwin,  Carter,  117, 190.  Where  the  variance  is  imma- 
terial, see  Hesketh  v.  Braddock,  3  Burr.  R.  1858 ;  Wooly  v.  Idle,  4  Burr. 
R.  1953  ;  Tailors  of  Bath  p.  Glazby,  9  Wils.  966 ;  Bosworth  o.  Bogden,  7 
Mod.  459.  See  also  Faxakerly  v.  Wiltshire,  1  Str.  466,  467,  that  a  by- 
law, good  at  common  law,  is  not  yitiated  by  the  yariance  or  excess  of  the 
custom. 

*  Chamberlain  of  London  v.  Compton,  7  D.  &  R.  601 ;  Bolton  v.  Throg- 
morton,  Skin.  55,  semb.  contra.  See  Wilcock  on  Municipal  Corporations, 
146,  ^  34a 

*  Daoham  v.  Trnstees  of  Rochester,  5  Co  wen  (N.  Y.)  R.  469 ;  and  see 
Freeholders  v.  Barber,  9  Halst.  (N.  J.)  R.  64. 
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nicipal  ordinanoes  and  by-laws  afiecting  the  property  o{  the 
citizen,  such  as  ordinances  requiring  the  owners  of  lots  boaU 
ing  on  certain  streets  to  fix  curb-stones,  and  make  a  brick  way 
in  front  of  their  lots,'  or  assessing  the  owners  of  buildings  lor 
similar  purposes,*  affecting  and  regulating  certain  occupatioiis, 
and  modes  of  using  and  exhibiting  certain  animals,  sudi  as 
by-laws  prohibiting  unlicensed  persons  from  removing  house 
dirt  and  ofial  from  die  city,'  prohibiting  vendors  of  the  produce 
of  their  own  farms,  &c.,  from  occupying  stands  for  the  purpose 
of  vending,  in  certain  streets,  constituted  by  the  by-law  a 
part  of  the  market,*  prohibiting  the  keeping  of  bowling  alleys 
for  gain,*  prohibiting  the  driving  or  riding  of  horses  on  tide 
trot  or  gallop,  in  the  streets  of  a  city,'  or  the  public  exhibition 
of  stud-horses,^  or  requiring  coal  to  be  weighed,'  which  are 
held  reasonable  and  valid,  as  no  more  than  a  proper  exercise 
of  that  general  legislative  power  usually  vested  in  municipali- 
ties, for  the  due  police  and  government  of  their  crowded 
thoroughfares.' 

A  by-law  by  a  company  of  free  fishers  and  dredgers,  that 
no  member  should  carry  on  a  separate  trade  in  oysters  on  his 
own  account,  from  the  same  shore  on  which  the  company  oyster 


1  Faxtoo  o.  SwMt,  1  Graenl.  (Me.)  R.  196. 

*  Cit7  of  LoweU  v.  Hsdley,  8  Metoalf  (Mass.)  R.  180. 
'  Vandine's  eaae,  6  Pick.  (Mass.)  R.  187. 

« Nightingale's  oaae»  11  Piek.  (Maaa.)  R.  168 ;  BofSdo  s.  Webater, 
10  Weod.  (N.  T.)  R.  99 ;  and  see  Buah  o.  Sesbazy,  8  Jekma.  (N.  Y.)  R. 
418. 

'  Tanner  o.  The  Traatees  of  the  Village  of  Albion,  6  HiU  (N.  Y.)  R. 
181. 

'  Commonwealth  v.  Woiceater,  3  Pick.  (Mass.)  R.  468.  In  anoh  ease 
it  is  not'  neceessry  to  piOTe  that  any  one  was  endangered  by  the  &«t  driv- 
ing.   3  Pick.  (Maaa.)  R.  462 ;  1  McCord  (S.  C.)  R.  333. 

^  Nolen  V.  Mayor,  &c.  Franklin,  4  Yerg.  (Tenn.)  R.  163. 

■  Stokea  «.  New  York,  14  Wend.  (N.  Y.)  R.  87. 

*  A  by-law  of  a  mnnioipal  oorporation,  impoaiog  penaltiea  for  partieular 
offencea,  doea  not  aeem  to  be  void  merely  becaaae  a  general  law  of  the  State 
impoaea  penalties  for  the  aame  offences.  Rogera  s.  Jones,  1  Weod.  (N.  Y.) 
R.  937 ;  1  Bay  (S.  C.)  R.  388. 
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grounds  were  situated,  under  a  penalty,  has  been  adjudged  good, 
on  the  ground  "  that  the  company  were  partners ;  that  there 
was  nothing  illegal  in  partners  agreeing  to  prevoit  any  one 
partner  from  carrying  on  a  separate  trade  elsewhere,  on  hit 
own  account;  and  that  there  was  no  reason  why  'the  same 
thing  might  not  be  prevented  by  a  by-law,  in  the  case  of  a  com« 
pany  like  the  present"  ^  A  by-law,  howerer,  made  by  the  free* 
men  of  a  company  of  oyster  fishermen,  prohibiting  any  freeman 
fh»n  being  engaged  in  the  trade  of  sending  oysters  to  market 
fitom  any  other  ground  on  the  Kentish  shore,  than  the  oyster 
ground  of  the  company,  under  a  p^ialty  of  £10,  and,  in  case  of 
refusal  to  pay  the  same,  that  such  freeman  shall  thenceforth, 
and  until  the  fine  be  paid,  be  excluded  from  all  share  of  profits, 
to  be  made  thereafter  by  the  joint  trade  of  the  company,  is  void; 
there  being  no  usage  stated  to  that  extent,  but  only  an  usage 
for  the  fireemen  to  make  orders  for  regulating  the  company 
and  fishery,  with  fines  and  penalties  for  the  breach  of  such 
wders,  and  for  prohibiting  freemen  from  being  aigaged  on 
other  oyster  grounds,  under  penalties  to  be  stopped  out  of  the 
money  arising  by  the  sale  of ^  the  stint  of  oysters  of  such  free- 


A  by-law  of  a  town,  prohibiting  all  persons,  except  its  own 
inhabitants,  from  taking  shell-fish  in  a  navigable  river  within 
its  limits  is  void,  as  against  common  right; '  unless,  indeed,  the 
town  has,  by  grant,  &c.,  the  exclusive  right  of  fishing  in  the 
waters  within  its  boundaries.* 

Retrospective  and  ex  post  facto  by-laws  are  void  at  common 
law ;  *  and  certainly  the  latter  are  in  this  country,  under  the 
constitution  of  the  United  States,  since  no  State  could  grant  to 


*  Per  Lord  Renyon.  The  King  o.  The  Comptny  of  Fbhemen  ofFaver* 
•bam,  6  T.  R.  359  ;  Adley  «b  Reeves,  9  Matt,  ft  SeL  53.  See,  however, 
Adley  v.  Whitatable  Company,  L7  Yes.  393. 

*  Adley  «.  Reeves,  9  M.  &  S.  53  ;  S.  C.  called  Adley  o.  Whitstabla  Com- 
puiy,  17  Yea.  Jr.  304. 

'  Hayden  v.  Noye8,5  Coon.  R.  391. 

«  Rogers  o.  Jones,  1  Wend.  (N.  Y.)  R.  937. 

*  1  Keble,  733 ;  Howard  v.  Sarannab,  Charlt.  (Ga.)  R.  173. 
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a  corporation  power  to  do  that,  which  it  could  not  consti- 
tutionally do  itself. 

In  England,  a  by-law  made  by  a  corporation,  created  by 
letters  patent,  imposing  the  forfeiture  of  goods,  is  void,  even  if 
the  letters  patent  authorize  such  a  by-law/  In  a  case  in  the 
time  of  Elizabeth,  where  it  appeared  that  King  Henry  YL 
had,  by  letters  patent,  granted,  to  a  corporation  of  dyers,  power 
to  search,  &c.,  and  if  they  found  any  cloth  dyed  with  logwood, 
to  seize  it  as  forfeited,  the  grant  of  power  was  adjudged  void, 
as  contrary  to  the  29th  chapter  of  magna  charta;  goods  and 
chattels  being  by  construction  included  in  the  prohibition,  that 
''no  man  shall  be  disseised  of  his  freehold.'"  Neither  can  a 
corporation,  created  by  act  of  parliament  in  that  country, 
make  and  enforce  such  a  law,  unless  the  power  so  to  do  be 
expressly  given  by  the  act.'  Such  by-laws  as  these,  however, 
imposing  the  forfeiture  of  the  goods  of  a  stranger,  are  to  be 
distinguished  from  those  authorizing  the  corporation  to  seize 
and  detain  the  stock  of  a  member,*  for  the  debts,  calls,  or 
taxes  which  he  might  owe  the  corporation;  these  last  being 
adjudged  valid  by  consent  A  by-law  levying  money  on  the 
subject  or  citizen  in  general  is  void,  since  by  the  general  law, 
no  taxes  can  be  imposed  but  by  act  of  parliament,  or  of  the 
legislature.*  This  rule  does  not  of  course  interfere  with  the 
right  of  a  corporation  to  assess  taxes  iipon  its  members  for  the 
purpose  of  defraying  its  general  charges,  or  dischai^^ing  a  bur- 
then to  which  it  is  subject,*  or  to  exact  a  certain  sum  of  a 


'  Kyd  on  Corp.  109. 

•  Wahham  v.  Aostin,  8  Co.  R.  185,  a.  197,  b. ;  S  Iiwt.  47 ;  1  Bulatr.  11 , 
19 ;  Kirk  v.  Nowill,  1  T.  R.  118. 

'  Kirk  V.  Nowill,  1  T.  R.  118,  per  Loid  Mansfield ;  Player  v.  Archer, 
9  Sid.  121  ;  Clark  o.  Tucker,  9  Vent.  183. 
^  Child  V,  Hudson's  Bay  Compaoy,  2  P.  Wms.  907. 

•  Case  of  Qoo  Warranto,  Treby 's  Arg.  99 ;  Sawyer's  Arg.  49 ;  Player  ©. 
Vere,  T.  Raym.  398. 

•  Jeffrey's  case,  6  Co.  R.  66,  a. ;  Clark's  case,  5  Co.  R.  64,  a. ;  Moore 
580  ;  Snow  t;.  Dillingham  et  al.  5  Mass.  R.  547. 
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member  upon  his  election  to  an  office^  on  or  befoie  his  admis- 
sion.' 

Again,  by-laws  prohibiting  the  members  from  pursuing  their 
legal  remedies  beyond  the  jurisdiction  of  the  corporation  are 
Toid;  since  no  power,  less  than  that  of  the  legislature,  can 
exclude  the  subject  or  citizen  frotu  his  ri^t  to  legal  redress.* 

It  should  be  observed  that  what  may  be  bad  as  a  by-lawy  as 
against  common  right,  may  be  good  as  a  eanirad  ;  since  a  man 
may  part  with  a  common  right  voluntarily,  of  which  it  would 
be  impolitic  and  unjust  to  deprive  him  by  a  by-law  passed 
without  his  assent,  or  perhaps  knowledge,  by  those  who  might 
not  know  or  would  not  consult  his  individual  interests.  Hence 
it  will  be  found,  that  a  by-law  may  be  void  as  against  stran- 
gers, or  members  who  do  not  assent  lo  it,  and  yet  good  as  a 
contract  between  members  of  the  corporation  who  do  assent  to 
it'  An  agreement,  for  instance,  betn^een  the  citizens  of 
London,  who  have  as  extensive  a  power  of  making  by-laws 
as  any  corporation,  that  they  will  not  sell,  except  in  the 
markets  of  London,  would  be  good ;  but  it  has  been  declared 
by  the  kgidature,  in  Ekigland,  that  a  by-law  to  that  effect  is 
bad,*  being  in  restraint  of  trade.  Where  the  members  of  a 
ccMrporation  were  by  statute  individually  liable  for  the  payment 
of  the  debts,  a  by-law;  allowing  the  stockholders,  on  paying 
thirty  per  cent  on  their  shares,  to  forfeit  their  stock,  and  thus 
avoid  payment  of  the  company  debts,  is  void  and  inoperative 
as  to  creditors,  inasmuch  as  it  is  contrary  to  the  fundamental 
principles  of  law  and  equity.*  A  prior  resolution  of  the  same 
corporation,  however,  enacting  that  every  member,  upon 
paying  fifty  per  cent  on  his  shares,  should  be  discharged  from 


*  T.  Ray.  446 ;  Yintnera  Co.  v.  Passey,  1  Barr.  R.  935. 

'  Player  v.  Archer,  S  Sid.  181 ;  London  o.  Bemardkloii,  1  Ler.  16  ; 
Ballard  v,  BeooeU,  9  Barr.  R.  778  ;  Middleton's  case.  Dyer,  333,  a, 

'  Stetson  e.  Kempton  et  aL  13  Mass.  R.  SSi ;  DaTia  «.  Proprieiora  of 
MeetiDg-hoase  in  Lowell,  8  Metealf  (Maaa.)  R.  3S1 ;  Adiey  v.  Wkitatable 
Company,  17  Yes.  323,  per  Eldoo. 

«  AdIey  «.  WhttsuUe  Company,  17  Yea.  383,  per  EUeto. 

*  Slee  «.  Bloom,  19  Johna.  (N.  T.)  R. 

29 
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all  future  calls  on  his  subscription^  except  by  forfeiture,  was 
held  binding  on  a  creditor  who  was  both  a  m^nber  and  trustee 
of  the  corporation,  and  present  at  the  passing  of  the  resoluticxi, 
and  consenting  to  the  same ;  the  by-law  being  regarded,  in  this 
case,  as  a  contract  between  the  creditor  and  the  other  members 
of  the  corporation/  But  where  a  creditor,  who  was  also  a 
member  and  a  trustee  at  the  time  the  resolution  was  passed, 
openly  protested  against  it,  though  he  afterwards  accepted, 
in  part  payment  of  his  debt,  money  raised  under  it,  and  was 
present  at  a  subsequent  meeting,  when  the  application  of  the 
money  thus  raised  was  directed,  and  assented  to  the  applica- 
tion, it  was  held,  that  this  was  no  ratification  by  him  of  the 
by-law.'  In  such  cases,  a  constructive  assent  to  the  by-law, 
urged  firom  the  conmion  principle  that  all  the  corporators  are 
presumed  to  assent  to  what  is  done  at  a  regular  meeting,  will 
not  be  admitted  to  deprive  one  of  his  right;  for  the  presump- 
tion is,  that  corporations  will  pass  none  but  legal  votes ;  and 
to  all  such,  and  such  only,  the  assent  of  those  who  are  absmt 
may  be  presumed.'  The  unanimity  of  the  vote  of  those 
present  cannot  affect  the  rights  of  those  absent,  where  the  vote 
is  itself  unauthorized.*  And,  indeed,  so  far  as  a  member's  rights, 
duties,  and  obligations  as  a  corporator,  are  concerned,  he  is 
bound  by  the  acts  of  the  majority;  but  the  corporation  has  of 
course  no  right,  by  by-law  or  resolution,  without  his  consent, 
to  dispense  with  a  contract,  in  which  he  is  one  party,  and  the 
corporation  the  other.' 

■ 

$  4.  The  by-laws  of  a  corporation  must  not  be  inconsistent 
with  its  charter;  for  this  instrument  creates  it  an  artificial 
being,  imparts  to  it  its  power,  designates  its  object,  and  usually 


'  Slee  V.  Bloom,  19  Johns.  (N.  Y.)  R.  466. 
•Ibid. 

*  See  Stetson  o.  Kempton  et  al.  13  Mass.  R.  S89,  Chief  Jostioe  Psrker't 
•opinion. 

«Ibid. 

*  Revere  o.  Boston  Copper  Company,  15  Piek.  (Maaa.)  R.  363 ;  Amerieaa 
JBank  et  al.  v.  Baker  et  al.  4  Met.  (Maaa.)  R.  176. 
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prescribes  its  mode  of  operation.  It  is,  in  short,  the  funda- 
mental law  of  the  corporation ;  and  in  its  terms  and  spirit,  as 
a  constitution  to  the  petty  legislature  of  the  body,  acting  by 
and  under  it  Hence  all  by-laws  in  contravention  of  it  are 
void.  "  The  true  test  of  all  by-laws,"  says  Mr.  Justice  Wil- 
mot,  "  is  the  intention  of  the  crown  in  granting  the  charter, 
and  the  apparent  good  of  the  corporation." '  In  the  same  case, 
it  is  said  by  Mr.  Justice  Yates,  that  "  corporations  cannot 
make  by-laws  contrary  to  their  constitution.  If  they  do,  they 
act  without  authority."'  With  relation  to  the  important 
power  of  electing  officers  by  mimicipal  corporations,  this  very 
obvious  rule  was,  however,  directly  violated  in  the  celebrated 
Case  of  Corporations,*  decided  in  the  time  of  Elizabeth.  In 
this  case,  it  appears  that,  "  when  divers  attempts  were  made  in 
divers  corporations,  contrary  to  the  common  usage,  to  make 
popular  dections,"  the  Lords  of  Elizabeth's  council  demanded 
of  her  chief  and  other  justices,  whether,  when  the  charters  of 
divers  municipal  corporations  prescribed  that  the  mayor, 
bailiffs,  aldermen,  provosts,  &c.,  shall  be  chosen  by  the  com- 
monalty  or  burgesses,  &c.,  elections  of  these  officers  by  a 
certain  selected  number  of  the  principal  of  the  commonalty  or 
burgesses,  called  the  common  council,  or  tike  like,  according  to 
ancient  usage,  were  good  in  law ;  forasmuch  as,  by  the  words 
of  the  charters,  the  election  should  be  indefinitely  by  the 
commonalty  or  burgesses,  which  is  as  to  say,  by  all  the  com- 
monalty or  all  the  burgesses,  &c.  The  justices,  ^<  upon  great 
deliberation  and  conference  had  among  themselves,"  as  we 
are  told,  resolved,  that  such  ancient  and  usual  elections  were 
warranted  both  by  law  and  the  charters  of  the  corporations. 


'  Rex  V,  Spencer,  3  Ban.  R.  1838 ;  and  see  Rex  o.  Cutbash,  4  Bur. 
R.  9904 ;  Rex  v.  Gnyesend,  4  D.  &  R.  117 ;  9  B.  &  C.  609. 

*  Rex  V.  Spenoer,  3  Bnnr.  1839 ;  and  see  The  King  «.  Gineyer,  6  T. 
R.  735,  736 ;  Hoblyn  o.  Regem,  9  Bro.  P.  C.  399.  And  a  by-law  oannot 
explain  a  donbtfQl  charter.  If  there  be  any  ainbigaity  on  the  face  of 
the  charter,  it  i»  the  proTince  of  the  court  to  expound  it.  9  Selw.  N,  P. 

1144. 

*  4  Co.  R.  77,  78. 
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The  reascm  the7  gave  was,  that  by  their  diait^ra  these  eorpom- 
tions  were  empowered  to  osake  laws,  iNrdmanoes,  and  oonstitu-* 
tions  for  the  better  gor^naient  and  order  of  th^  cities  and 
boroughs,  by  foioe  of  which,  and  ^^fw  avoiding  of  popular  con- 
fusion^*'  they  might,  by  tfieir  common  consent,  ordain,  that  the 
officers  should  be  chosen  by  a  selected  number  o(  the  principal 
of  the  commonalty,  which  by-law,  *^fer  the  avoiding  ofpopu^ 
hr  disorder  amd  wnftiaion^^^  they  adjudged  would  be  good. 
And  even  if  die  by-law  could  not  be  shown,  they  decided 
diey  would  presume  it,  from  ancient  and  continual  usage, 
though  it  began  within  time  of  memory.  Lord  Coke  closes 
his  report  of  this  decision  with,  *'  God  forbid  that  they  (the 
usages  estaUished  by  tfie  decision)  should  be  now  innovated  or 
altered;  for  many  and  great  inconvenienoes  will  thereupon 
arise,  all  which  the  law  has  well  prevented,  as  appears  by 
diis  resdution." '  TTiough  Lord  Kenyon  intimated,  and  in 
one  case  very  sarcastically,*  his  opinion  against  by-laws  limit- 
ing the  number  of  electors  aj^inted  by  the  diarter,  even 
when  made  by  the  whole  corporation;  *  yet  the  Case  of  the 
Corporaticms,  settled  as  it  was  upon  gr^at  deliberaticm,  has,  m 
England,  been  generally  IbUowed ;  ^  and  its  princiide  even  ex- 
tended to  the  election  of  iurgeasM,  as  standing  upon  the 
same  footing,  in  this  respect,  with  the  higher  orders  of  the  cor- 
poration/ Such  a  by-law,  in  order  to  restrain  the  right  of  the 
commonalty,  must  be  made  by  "common  assent,"*  or,  in  other 
words,  by  the  commcxialty  themselves ;  and  if  made  by  a 

*  The  Case  of  Corpontions,  4  Co.  R.  778. 

*  The  King  «.  GineTer,  e  T.  R.  735. 

'  Ibid. ;  The  Kiog  v.  Holland,  9  East,  74. 

*  Colchester  Case,  3  Bulstr.  71  ;  Rex  t.  Grosvenor,  7  Mod.  lOB ;  Rex  r. 
Tomlyn,  C.  T.  ii  316  |  Regi  •.  Castle,  Andr.  194  ;  Rex  «.  Taoker, 
1  Barnard,  97 ;  Rex  o.  Spenoer,  3  Burr.  R.  1837  ;  Rex  e.  Cuibiish,  4  Bsir. 
R.  9907;  Res  v.  Head,  4  Bnnr.  R.  951S;  HoUyii  «.  RegeM,  6  Bie.  P.  G. 
&19 ;  NewMog  «.  Fiancis,  3  T.  R.  189 ;  Rex  «.  Ashwell*  19  Eaat,  99  ; 
Rex  o.  Atwood,  7  N«v*  Si  M.  986. 

*  Rex  ff.  Bird,  13  Eaal,  884;  Rex  v«  Westwood, 4 B.  a( a 789 ;  aC. 
7  D.  &  R.  969  ;  9  Dow  k  Clark,  91 ;  4  Bligh  N.  S.  913  ;  7  Bingh.  1. 

*  Case  of  Corpofations,  4  Co.  R.  77, 78. 
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select  body,  though  the  power  of  making  by-laws  is  reposed 
in  them,  it  is  void ;  for  they  do  not  represent  the  conunonalty/ 
And  it  seems,  that  though  the  number  of  electors  specified  in 
the  charter  may  be  restrained  by  a  by-law,  yet  that  a  by-law 
cannot  strike  out  an  integral  part  of  the  electors,  nor  narrow 
nor  extend  the  number  of  the  eligible,  or  those  out  of  whom 
the  election  is  to  be  mada*  But  though  the  by-law  would  be 
void,  if  it  lessened  the  number  of  persons  eligible  to  office,  yet 
this  feature  of  a  by-law,  presume  from  ancient  usage,  will 
not  be  inferred  from  the  circumstance  of  the  election  by  the 
limited  body  having  almost  uniformly  fallen  upon  members  of 
the  Umited  body.*  It  is  evident,  however,  that  the  Case  of  the 
Corporations,  though  established  as  law  in  England,  is  wholly 
indefensible  on  principle.  The  charters  prescribed  thali  the 
elections  should  be  by  the  commonalty;  and  we  do  not 
perceive  by  what  right  the  commonalty,  though  unanimous, 
could  delegate  to  others,  or  to  a  selected  number  of  their  owiv 
body,  a  right  which,  by  the  instrument  that  enabled  them  to> 
act  at  all,  was  to  be  exercised  by  themselves.  Though  they 
had  power  to  make  laws,  ordinances,  and  constitutions,  for  the 
better  government  and  order  of  their  cities,  boroughs,  dec., 
as  it  seems  to  us,  this  power  given  by  their  charters  was  clearly 
limited  by  the  clause  which  prescribed  the  mode  of  election. 
Indeed,  admitting  even  that  ''the  avoiding  of  the  disorder 
and  confusion  of  popular  elections"  was  worth  striving  for, 
and  that  the  by-law  supposed  was  ever  passed,  the  assumption 
by  the  commonalty  amounts,  as  Lord  Kenyon  remarked  of  a 
similar  assumption  in  a  case  before  him,  to  this,  that  ''the 
crown  having,  in  the  estimation  of  the  corporation,  made  a 


>  Colchester  Case,  3  Bnlttr.  71 ;  Rex  «.  Spenoer,  3  Burr.  R.  1837 ; 
Rex  V.  Cntbiuli,  4  Barr.  9904. 

'  Rex  V.  Atwood,  1  Ner.  &  M.  9S6 ;  Rex  v.  Bamstesd,  9  B.  &  Adolph. 
609 ;  Rex  v.  Spencer,  3  Borr.  1838 ;  The  Carmarthea  Case,  there  cited  bj 
WOmot,  J. ;  see,  howcTcr,  Rex  v.  Westwood,  4  B.  ft  C.  801,  890;  S.  C. 
7  D.  &  R.  304,  305. 

'  Rex  V.  Atwood,  1  Ner.  ft  M.  986 ;  S.  C.  4  B.  ft  Adolph.  690. 

29* 
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defective  instrameiit,  tfie  kttler  wiah  to  cuie  that  defect'^  * 
The  tratfa  is,  probably,  thai  no  such  by4aw  was  ever  passed 
by  the  conmumalty.  The  justices  presumed  the  by-law  from 
the  usage ;  but  it  is  weH  known  that  even  the  right  c^  return- 
ing members  to  parliament  was  legarded,  in  early  times,  rather 
as  an  inconvenience  than  a  privilege ;  and  the  fair  presump- 
tion is,  that  it  was  the  mere  supineness  o(  the  commonalty  in 
general,  that  permitted  the  administration  of  corporate  affairs^ 
and  amongst  other  thhigB  the  election  of  officers,  to  devolve 
upon  the  select  classes/  When  we  counter  the  arbitrary  times 
in  which  tiiis  decision  was  made,  the  little  attention  then  paid 
to  popular  rights,  the  well-known  subserviency  of  the  courts  of 
justice  to  the  ruling  powers,  and  the  fact,  that  the  resolution 
was  made  upon  a  reference  from  the  lords  of  the  council  *  to 
the  justices,  "because  divers  attempts  were  made  in  divera 
corporations,  contrary  to  ancient  usage,  to  make  popular  dee- 
Honsj**  we  see  reason  enough  fimr  tihe  decision,  without  recar- 
ivig  to  the  principles  of  the  common  law/ 

We  very  mudi  doubt  whether  the  principle  introduced  into 
England  by  the  ^'Case  of  OOTporatiens,"  with  regard  to  the  oU 
municipal  corporations  of  that  country,  will  be  gmeraUy 
applied  in  the  United  States,  at  least  to  private  corporationa 
created  by  statute;  and  we  have  dwelt  thus  kmg  upon  it, 
because  it  seems  to  have  been  thought  susceptiUe  of  such  an 
aiqplication  by  the  Supreme  Court  of  Pennsylvania,  in  a  case 
which,  as  it  appears  to  us^  might  well  have  been  decided,  as  it 
was,  without  refeienoe  to  such  a  principle.  This  was  the  case 
of  the  GomoMmweaUli  n.  Gain  et  al.,^  wheie  it  a]^waied  that 


1  The  Kinff  v.  GiaoTer,  6  T.  R.  735. 

'  Hallam*8  Constitattonal  History  of  Esglaod,  vol.  iii.  pp.  54,  61  to  65. 

*  ^  It  was  peroeived,  howoTer,  by  the  aasertOTs  of  the  popular  eauae, 
mder  Janes  I.,  ihat^  by  ibis  aaitowiag  of  the  eleetoxal  fraaohiie,  many 
horaught  wen  subject  to  the  influence  of  the  privy  eotmd/,  which,  by  ivatniing 
the  hoosehoMen  te  Aeir  legitiaiate  rights^  would  stien^hen  the  iateiesta 
of  the  eotttttry.**    Baihai^  Geostittttkmal  Histmy  of  Sagland,  vol.  Ml. 

pp.  SB,  es* 

*  Willcock  on  Man.  Corp.  12S  to  185. 
»  5  Serf,  (b  Sawto  ^emt.)  R.  HO. 
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llie  charter  of  a  clmrdi  corporaticn  aathori2sed  tlie  miDi»- 
ter,  church-wardens,  and  vestrymen,  to  make  rales,  by-laws, 
and  ordinances,  and  transact  ererything  requisite  for  the  good 
government  and  support  of  the  church;  and  directed,  also,  that 
Ae  election  of  ministers,  Acj  should  be  conducted  according 
to  certain  rules,  one  of  which  was,  that  no  p^sons  were  to 
vote  except  those  who  had  been  regulaiiy  admitted,  and  had 
been  members  of  the  church  twdve  months  previous  to  the  elee- 
lian.  A  by-law  enacting  that  no  member  whose  pew-rent  was  in 
arreicr  for  a  lon^  time  than  two  years  should  be  entitled  to 
vote  for  officers,  was  held  valid ;  iuasmuch  as  it  was  reason»> 
ble,  for  the  good  government  and  support  of  the  church,  and 
not  contrcMctory  to  the  ckarter  of  incorporcUion,  The  punc- 
tual payment  of  pew-rent  was  a  duty  of  each  pew-owner, 
which  the  corporation,  unless  expressly  or  impliedly  forbidden 
by  their  charter,  might  enforce  by  penalties;  and  we  see  no 
reason  why  the  penalty  should  not  as  well  be  the  loss  of  a 
vote,  as  the  seizure  and  detention  of  stock.  The  charter 
contemplated  that  each  pew-owner  would  perform  the  obvious 
duty  of  supporting  the  church ;  without  which,  his  voting  for 
officers 'would  be  migatory ;  ^nd  there  was  no  occasion  for  a 
reference  to  those  English  cases  which  support  the  doctrine, 
that  '^  by-laws  for  the  food  of  the  corporation  are  valid, 
aldiough  they  reduced  the  number  of  eleclors  to  narrower 
bounds  than  were  marked  out  by  the  charter."  And  whese 
a  church  corporation  was  authorized  to  hold  property  to  a 
certain  amount,  and  to  divide  their  whole  capital  stock  into 
shares,  with  a  provision  that  each  share  was  not  to  be  assessed 
in  a  greater  sum  than  twenty-£ve  dollars^  and  that  when  the 
dividends  upon  the  shares  should  have  paid  all  assessments 
Ifaoeon,  with  inlierest,  the  income  of  the  properly  of  the  corpo- 
ration should  be  applied  exclusively  to  parochial  purposes; 
and  the  corporation  passed  a  by-law  ttiat  the  price  of  each 
share  should  be  twenty-five  dollars,  and  that  if  any  person 
should  elect  to  pay  into  the  treasury,  in  addition  to  this  sum, 
the  furAer  sum  of  three  doHacs,  he  should  be  entitled  to  a 
certificate,  with  the  woid  ^^redeemable''  written  thereon,  which 
certificate  should  not  be  assignable,  but  should  entitle  tfie 
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holder  to  have  the  same  redeemable  oat  of  the  corporatkMi 
funds  whenever  he  should  leave  the  town  in  which  the 
meeting-house  of  the  corporation  was  situated,  and  take  up  his 
permanent  residence  elsewhere ;  the  by-law  was  held  to  be 
vaUd  as  providing  a  mode  of  raising  funds,  which  was  one  of  the 
objects  necessarily  embraced  in  the  objects  of  the  corporation.' 
As  transcending  the  charter,  by-laws  creating  a  new  office,* 
imposing  an  oath  of  office  where  none  is  provided  by  the 
constitution,'  giving  a  vote  to  a  person,^  or  a  casting  vote  to 
an  officer,*  who  is  not  entitled  to  it  by  the  charter,  restricting  * 
or  extending  ^  the  right  of  admission  or  eUgibility  to  office,  as 
given  by  the  charter ;  altering  the  prescribed  mode  of  election, 
or  imposing  new  or  additional  tests  or  qualifications  on  mem- 
bers or  voters,  are  void'  And  where  a  by-law  confers  the 
right  of  voting  by  proxy,'  or  imposes  the  ownership  of  a 
certain  number  of  shares  as  a  qualification  for  office  or 


^  Datii  «.  Proprietots  of  Meeting-hoiifle  in  Lowell,  8  Matealf  (Maas.)  R. 
391. 

'  Rex  V.  Ginever,  6  T.  R.  735. 

'  Rex  V.  Dean  and  Chapter  of  Dablin,  1  Str.  539.  And  in  England,  if 
an  oath  be  appointed  by  the  oonatitntion,  and  no  one  proTided  to  adminiater 
it,  the  corporation  cannot  empower  an  officer  for  that  pnrpoee ;  bot  appUea- 
tion  moat  be  made  to  chanoerj,  and  a  dedimoa  obtained  to  confer  on  aomo 
person  authority  to  adminiater  the  oath.    Aid. 

«  Rex  V.  Bird,  13  Eaat,  384. 

'  Rex  V.  GinoTor,  6  T.  R.  736. 

'  Rex  V.  Coopera  of  Neweaatle,  7  T.  R.  548 ;  Rex  v.  Cambridge, 
2  Selw.  N.  P.  1144;  Rex  v.  Tappenden,  3  Eaat,  191;  Lee  v.  WaOia, 
1  Kenyon'n  Ca.  999 ;  S.  C.  Sayer,  963 ;  Rex  v.  Atwood,  1  Not.  &  M. 


'  Powell  V.  Regem,  3  Bro.  P.  C.  436 ;  Rex  v.  Weymooth,  7  Mod.  374  ; 
8.  C.  4  Bro.  P.  C.  464;  Rex  v.  Bomatead,  9  B.  di(  Adolph.  699. 

'  Rex  o.  Spencer,  3  Borr.  R.  1833 ;  Rex  o.  Tappenden,  .3  Eaat,  191 ; 
Taylor  v.  Griawold,  9  Green  (N.  J.)  R.  993 ;  Rex  v.  Bnmatead,  9  B.  & 
Adolph.  699,  per  Parke,  J. ;  The  People  v.  Hbbetta,  4  Cowen  (N.  T.) 
R.  358. 

'  Taylor  v.  Griawold,  9  Green  (N.  ^  R.  993  ;  PhilHpe  v.  Wickham, 
1  Paige  (N.  Y.)  Ch.  R.  598 ;  bnt  see  State  v.  Tador,  5  Day  (Conn.)  R. 
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MOD,^  there  being  Bodiing  in  the  charter,  expressed  or  implied^ 
specially  authorizing  such  by-law,  or  where,  in  case  of  a 
^'Savings  Institution,"  a  by-law  was  passed,  prescribing  that 
persons  owning  one  share  of  the  capital,  required  to  be  invest- 
ed for  the  purpose  of  security  to  the  depositors,  should  be 
members,  and  should  cease  to  be  members  upon  its  transfer, 
Ihe  by-law  is  held  Toid,  as  invading  the  spirit  and  meaning  of 
Hie  charter.* 

So  where  the  act  incorporating  an  insurance  company  gave 
a  vote  for  each  diare  of  stock,  but  provided  that  no  share 
should  entitle  the  bolder  to  a  vote,  unless  the  stock  should 
have  been  held  by  him  at  least  sixty  days  next  and  imme* 
diately  preceding  an  election,  and  provided  that  the  major 
part  of  the  directors  should 'constitute  a  board,  with  power  to 
pass  such  by-laws  as  to  them  should  appear  needful  and 
proper  respecting  eleotiona,  and  they  passed  a  by-law  requir- 
ing a  transfer  of  stock  to  be  registered  in  order  to  be  effectual, 
it  was  held,  that  a  by-law  requiring  the  inspectors  of  elections, 
whenever  they  should  or  might  suspect  that  stock  voted  on 
had  been  sold  or  bargained  for  within  the  sixty  days,  but  not 
transferred  on  the  books,  to  oblige  the  person  proposing  to  vote 
en  such  stock  to  adduce  satisfactory  proof,  either  by  his  own 
oath  or  affirmation  or  otherwise,  that  the  stock  had  not  beea 
sold,  or  the  beneficiid  interest  parted  with  by  any  baVgain  or 
contract  within  the  sixty  days,  and  in  default  of  such  proof 
to  reject  the  vote,  was  void;  and  that  the  vendor  might  vote, 
notwithstanding  the  transfer  within  sixty  days,  the  same  being 
unregistered;  the  inspectors  having  no  right  to  require  other 
tests  of  a  voter  than  that  provided  in  the  act  of  incorporation, 
and  it  not  being  competent  to  the  directors  to  pass  any  by- 
law at  variance  with  the  provisions  of  the  same.*    An  act  in- 


>  Taylor  v.  Griawold,  S  Oreea  (N.  J.)  R.  823. 

*  Commonwealth  o.GUl,  3  Wfaart.  (Penn.)  R.  S89;  Philadelpliia  Savings 
Btttilntion  Case,  1  Wbart.  (Pena.^  ^  461. 

*  The  People  v.  Tibbetts,  4  Cowen  (N.  T.)  R.  368 ;  S.  P.  The  People  «. 
Kip  et  al.  4  Cowen  (N.  T.)  R.  389,  n. 
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corporating  a  church  provided  that  the  vestry  should  be  elect- 
ed '^  in  the  manner  accustomed,"  which  was,  at  a  certain  time 
and  place,  by  the  inhabitants  of  the  parish  being  of  the  rdi* 
gi(xi  of  the  Church  of  England,  and  possessing  certain  other 
enumerated  qualifications.  It  was  held  that  a  by-law  made 
by  the  vestry,  enacting  that  no  person  should  be  admitted  a 
member  of  the  church,  or  be  entitled  to  the  privilege  of  a  vote 
in  the  election  of  the  vestry,  unless  he  should  pay  the  sum  of 
fifty  dollars,  a  qualification  not  named  in  the  charter,  was 
void ;  inasmuch  as  '4t  required  a  new  qualification  to  entitle 
perscms  otherwise  qualified  to  vote,  was  therefore  an  attempt 
to  transcend  the  powers  givoi,  and  to  alter  the  qualifications 
of  the  voters,  and  was  a  violation  of  the  charter."  ^  And  gen- 
erally, where  the  charter  vests  the  admission  of  members  in 
the  body  at  large,  a  power  vested  in  the  directors  to  provide 
for  the  admission  of  members  gives  them  only  a  right  to  pre- 
scribe, in  their  by-laws,  the  tkne^  placcy  and  manner  of  hold- 
ing the  election  of  members,  and  not  the  right  to  pass  a  by- 
law imposing  a  test  of  membership,  not  c(»]templated  by  the 
charter,  as  the  ownership  of  a  share  in  the  capital  stock  of  a 
"  Savings  Institution."  * 

A  corporation  may,  however,  renounce  by  a  by-law  a  privi- 
l^e  conferred  by  charter  or  statute;  and  from  a  constant 
omission  to  enforce  a  privilege  against  common  right,  where 
the  privilege  has  been  continuaUy  violated,  such  a  renun- 
ciation has  been  presumed.* 

§6,  1.  The  power  of  making  by-laws  binding  upon 
all  the  members  of  a  corporation,  whether  it  reside  in  the 
majority  of  the  body  at  large,  or  of  those  present  at  a  corpo- 


'  Per  DessauBore,  Chan.  The  Vestry  of  St.  Lake's  Church  v.  Matthews, 
4  Dess.  (S.  C.)  Ch.  K.  678.    See  Rex  v.  Breton,  4  Burr.  9960. 

*  Commonwealth  v.  Gill,  3  Whart.  (Penn.)  R.  998. 

*  Colchester  o.  Gioodwin,  Carter,  118 ;  Berwick  upon  Tweed  «.  John- 
son, Lofft,  338  ;  and  see  Canal  Company  o.  Sansom,  1  Binn.  (Penn.)  R. 
70. 
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rate  meeting,  or  be  confided  by  charter  to  a  select  class,  is  in 
trust  for  the  benefit  of  the  whole,  and  must  therefore  be  ex- 
ercised with  discretion.  Hence,  by-laws  must  be  reasonable ; 
and  all  which  are  nugatory,  and  vexatious,  unequal,  oppres- 
sive, or  manifestly  detrimental  to  the  interests  of  the  corpo- 
ration, are  void.  Thus,  a  by-law,  or  rule,  of  a  bank,  that  all 
payments  made  and  received  must  be  examined  at  the  time, 
does  not  prevent  a  party  dealing  with  the  bank  from  showing 
afterwards  that  there  was  a  mistake  in  the  accounts  of  de- 
posits and  receipts.^ 

A  by-law,  compelling  the  stewards  of  a  corporation,  under  a 
penalty,  to  make  a  dinner  for  the  master,  wardens,  and  assist- 
ants, was  adjudged  void ;  since  it  was  unreasonable  to  compel 
a  man  to  make  a  dinner  for  the  luxury  of  others  merely,  with- 
out benefit  to  himself  or  the  corporation.'  It  was  said,  how- 
ever, by  the  judges,  that  if  the  by-law  had  been  to  make  a 
dinner,  to  the  end  that  the  company  might  assemble  and 
choose  officers,  or  do  anything  for  the  benefit  of  the  corpora- 
tion, it  had  been  well  enough  ;  '  and  in  case  of  old  corporations 
by  prescription,  an  ancient  custom,  or  by-law,  compelling  the 
stewards  of  the  corporation  to  give  a  customary  feast,  has 
been  held  good.^  And,  though  the  by-law,  after  enacting  that 
the  stewards  shall  provide  the  dinner  at  their  own  proper  costs 
and  charges,  contain  the  clause,  ^'with  such  allowance  out 
of  the  stock  of  said  company,  or  otherwise,  as  the  master, 
wardens,  and  assistants  of  said  company  for  the  time  being, 
or  the  major  part  of  them,  should  think  fit  and  convenient  to 
be  allowed  in  that  behalf, "  it  nevertheless  is  bad.* 


>  FarmetB  and  MecbanicB  Bank  o.  Smith,  19  Johns.  (N.  T.)  R.  116  ; 
and  see  OaUatin  v.  Bradford,  1  Bibb  (Ky.)  R.  900. 

*  Master  and  Company  of  the  Framework  Knitters  «.  Green,  1  Ld.  Rajmd. 
113;  Carter  v.  Sanderson,  5  Bingham  R.  79;  9  M.  &  P.  164  ;  Scri?ener*8 
Company  o.  Brooking,  3  Adolph.  &  Ellis,  N.  S.  95. 

*  Ibid. ;  Carter  v.  Sanderson,  6  Bingh.  R.  79 ;  S  M.  &  P.  194. 

*  Ibid. ;  Lntw.  1324  ;  Wallis's  ease,  Cro.  Jae.  666. 

*  Carter  v.  Sanderson,  6  Bingh.  R.  79,  per  Best,  C.  J.  (  Borrough  dt 


348  PRIVATX  CORPORATIONS.  ICH.  Z. 

0.  A  by-law  by  a  college  oT  phyBicians,  that  no  person  duwdd 
be  admitted  into  the  class  of  candidates  before  admission  into 
the  college,  unless  he  had  taken  a  degree  of  M.  D.  at  Oxfoid, 
Cambridge,  or  Dublin,  except  in  certain  specified  cases,  was 
considered  reasonable,  as  "  tending  to  insure  a  proper  educa- 
tion, and  competence  in  learning."  ^  A  similar  by-law,  by  a 
company  of  surgeons,  that  no  member  should  take  an  ap- 
prentice who  did  not  understand  the  Latin  language,  his  abfl- 
ity  therein  to  be  tried  in  a  specified  manner;  *  or  by  a  compa^ 
ny  of  tradesmen,  as  masons,  carpenters,  &c.,  that  no  one  should 
be  free  of  their  company,  until  examined  and  found  qualified 
according  to  the  directions  of  the  by-law,  has  bete  adjudged 
good.'  And  where  a  legal  by-law  is  made  for  regulating  adr 
missions,  it  may  impose  a  penalty  on  any  corporate  officer, 
who  has  power  to  admit,  for  making  admissions  ccmtrary  to 
such  by-law.* 

3.  Where  the  mode  of  electing  to  corporate  offices  is  not  pre- 
scribed by  charter,  or  izzmiemorial  usage,  it  may  be  wholly  or- 
dained by  by-laws.*  A  by-law  creating  inspectors  of  votes  at 
elections,  and  vesting  the  appointment  of  them  in  the  president 
of  the  corporation,  was  held  to  be  good,  as  tending  to  prevent 
disorder  on  the  day  of  election ;  although  it  was  contended, 
that,  the  right  of  electing  the  vestrymen  and  church-wardens 
belonging  by  charter  to  the  congregation,  the  appointment  of 
inspectors,  as  an  incident  to  that  ri^t,  must  be  exercised  also 
by  them.*    There  would  seem  to  be  much  force  in  this  ob- 


Gaselee,  Jos.  dab. ;  ScriTener's  Company  v.  Brooklog,  3  Adolph.  A  EUts, 
N.  S.  05. 

>  Rex  V.  The  College  of  Phyueiane,  7  T.  R.  98S ;  Willoock  on  Moma- 
pal  CorporatiooSi  136. 

'  Rex  V.  Masters,  &e.,  of  Snigeoa's  Compaay,  %  Ban.  R.  dUS. 

*  Lofil,  556  ;  Greea'a  ease,  1  Burr.  R  187;  and  see  Rex  v.  Maiahall,  % 
T.  R.  9. 

^  Grreeo's  case,  1  Barr.  R.  131. 

*  Newliag  t;.  Fimneb,  3  T.  R.  180  ;  Rez  «.  Paaanon,  3  T.  R.  100. 

*  The  Commonwealih  ».  Woelper  et  al.  3  Serg .  H  Rawk  (Penn.)  R. 
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jection;'  but  the  other  resolution  in  the  same  case  is  less 
doubtful.  It  having  been  found  that  at  elections  of  officers, 
tickets  were  inscribed  with  witticisms,  the  names  of  lewd  wo- 
men, &c. ;  a  by-law  prohibiting  the  counting  of  tickets,  which 
had  on  them  other  things  besides  the  names  of  the  voters,  was 
held  reasonable ;  and  an  eagle  printed  on  the  tickets,  as  a  party 
badge,  was  adjudged  a  violation  of  this  by-law ;  since  it  de- 
prived a  voter  of  that  secrecy  to  which  he  was  entitled  in  the 
exercise  of  his  franchise,  so  as  to  avoid  the  odium  and  vio- 
lence of  party  prejudice.'  A  by-law,  disfranchising  a  member 
for  vilifying  another  member  of  the  corporation,  has  been  held 
void,  as  unnecessary  to  the  good  government  of  the  corpora- 
tion.* A  by-law,  however,  giving  power  of  amotion  for  just 
cause,  is  a  good  by-law,  though  the  corporation  that  made  it 
had  no  power  of  amotion,  expressly  given  by  charter,  or  claim- 
ed by  prescription.^ 

4.  A  corporation  has  a  right  to  the  service  of  all  its  mem- 
bers, and  may  make  by-laws  to  enforce  it.  It  may  thus  im- 
pose a  penalty  on  members  eligible  *  to  an  office,  who  refuse  to 
accept  it;  *  or  who  refuse  to  take  the  oath  appointed  by  law, 

■  Rex  V.  Westwood,  4  Barn.  &  Ores.  786  ;  S.  C.  7  D.  &  R.  S73,  per 
Idttledale  and  Holroyd,  Jusiices. 

'  Commonwealth  v.  Woelper  et  al.  3  Serg.  &  Rawle  (Penn.)  R.  29. 

'  The  Commonwealth  v.  St.  Patrick  Benevolent  Society,  2  Binney  (Penn.) 
R«  441.  The  charter  of  a  private  corporation  provided,  that  if  any  member 
ehoold  break  the  rules  of  the  society,  he  should  be  served  with  a  notice  to 
attend  al  the  next  stated  meeting,  after  which  a  decision  should  be  made  by 
ballot,  and  if  two-thirds  considered  him  guilty,  he  should  be  dealt  with  ac- 
cording te  the  by-laws.  The  by-laws  provided  that  no  member  should  be 
entitled  to  receive  any  benefit  from  the  society,  which  was  a  friendly  or  re- 
lief society,  whose  complaints  were  the  result  of  intoxication.  A  member, 
having  been  expelled  by  the  requisite  majority  after  doe  notice,  brought  his 
action  to  recover  the  allowance  of  a  disabled  member ;  and  it  was  held,  that 
the  regularity  of  the  proceeding  could  not  be  inquired  into  in  that  way,  but 
the  remedy  must  be  by  mandamus.  Black  &  White  Smiths  Society  v. 
Vandyke,  2  Whart.  (Penn.)  R.  312. 

*  Rex  V.  Richardson,  1  Burr.  5J9;  2  Ld.  Ken.  85. 

*  Rex  o.  Weymouth,  7  Mod.  374  ;  S.  C.  4  Bro.  P.  C.  464. 

'  Ibid. ;  Barber  Surgeons  v.  Pelson,  2  Lev.  252 ;  Rex  o.  GrosTenor,  I 
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as  a  necessary  qualification  for  holding  it ; '  and  on  members 
who  refuse  to  attend  the  corporate  meetings.*  Nor,  it  would 
seem,  is  a  by-law  of  this  nature  less  valid,  though  it  requires 
that  the  person  accepting  the  office  shall  pay  a  fee  on  his  ad- 
mission ;  and  the  court  will  not  scrutinize  the  reasonableness  of 
the  fee,  since  the  members  of  the  corporation  have  assented  to 
the  amoimt ;  which  raises  a  presumption  that  under  their  pe- 
culiar circumstances  it  is  reasonable,  or  at  least,  that  they 
deem  it  so.'  And  where  a  municipal  corporation  passed  a  by- 
law, imposing  a  penalty  on  a  member  who  should  refuse  the 
office  of  sheriff,  an  office  requiring  a  substantial  man  on 
account  of  its  dignity  and  expense,  ^'  unless  the  person  elected 
shall  swear  he  is  not  worth  £10,000,  and  bring  six  compur- 
gators, approved  by  the  court  of  the  corporation,  to  swear  that 
they  believe  the  truth  of  his  assertion ; "  the  by-law  was  held 
reasonable  and  good.  It  did  not  impose  an  oath,  but  allowed 
e  favor  to  the  person  liable,  by  permitting  him  to  exonerate 
himself  by  a  form  more  indulgent  than  that  prescribed  by  the 
<dd  common  law,  in  an  action  of  debt ;  where,  in  order  to  re- 
heve  himself  from  the  claim,  the  defendant  was  not  only  re- 
quired to  swear  that  it  was  not  owing,  but  to  produce  twelve 
compurgators,  to  affirm  on  oath  their  confidence  in  his  veraci- 
ty.*   In  Carter  v,  Sanderson,*  however,  Mr.  Chief  Justice  Best 


Wils.  18 ;  Bodwic  v.  Fennel],  1  Wila.  233 ;  London  v.  Vanacre,  1  Ld. 
Ray.  490  ;  Vintners  v.  Passey,  1  Burr.  R.  239 ;  S.  C.  Eenyon's  Ca.  500 ; 
Rex  V.  Bower,  1  B.  &  C.  587 ;  S.  C.  2  D.  &  R.  843  ;  Graves  v.  Colby,  i 
Perr.  &  Dav.  (Q.  B.)  235;  Tobacco  Pipe  Makers  v.  Wodrofie,  7  B.  &  C. 
838 ;  5  D.  &  R.  530. 
^  2  Show.  159. 

*  Tobacco  Pipe  Makers  v.  Woodrofie,  7  B.  &  C.  838 ;  6  D.  &  R.  530. 
'  Barber  Surgeons  v.  Pelson,  2  Lev.  252;  Taverner's  case,  Ray.  446; 

Stationers  v,  Salisbury,  Comb.  221,  222;  Vintners  v.  Passey,  1  Kenyon*s 
Ca.  500 ;  S.  C.  1  Burr.  R.  339. 

*  London  v,  Vanacre,  1  Ld.  Ray.  497 ;  S.  C.  5  Mod.  442  ;  S.  C.  12  Mod. 
272  ;  S.  C.  1  Salk.  142;  S.  C.  Carth.  482. 

*  5  Bingham  R.  79,  per  Best,  C.  J.,  Burrongh,  J.  dubiianU. 
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was  of  opinion  that  a  by-law  imposing  a  penalty  on  the  stew* 
ard  of  a  company,  who  did  not  provide  a  dinner  on  Lord  May- 
or's day,  unless  he  excused  himself  by  swearing  he  was  not 
worth  £300,  was  void,  as  tending  to  the  multiplication  of  un- 
necessary oaths ;  and  the  learned  judge  distinguished  the  case 
before  him  from  that  just  alluded  to,  inasmuch  as  there  the 
oath  excusing  the  sheriff  was  necessary  to  the  purposes  of  jus- 
tice. It  is  not  necessary  to  the  validity  of  a  by-law  enforcing 
by  a  poialty  the  acceptance  of  an  office,  that  it  provide  for  no- 
tice to  the  corporator  of  his  election;  since  he  is  presumed  to  be 
always  present  at  the  corporate  meetings,  and  acquainted  with 
its  proceedings,  according  to  his  duty/  It  is  held,  however, 
that  even  an  old  English  municipal  corporation  cannot  enforce 
the  acceptance  of  an  office  by  the  imprisonment  of  the  person 
elected,  unless  there  be  a  special  custom  to  that  effect'  And 
a  company  of  London  cannot  imprison  a  member  for  refusing 
the  livery,  though  it  may  impose  a  penalty.'  A  by-law,  how- 
ever, imposing  a  penalty  "on  any  person  who  shall  refuse  to 
midertake  an  office  within  the  corporation,"  has  been  adjudged 
void ;  for  it  includes  strangers,  who  are  not  within  the  corpo- 
rate jurisdiction.^  Although  by-laws,  imposing  a  penalty  for 
the  refusal  of  an  office,  usually  contain  a  provision  that  the 
party  elected  shall  be  Uable,  only,  if  he  be  "  without  reason- 
able excuse,"  yet  this  is  unnecessary ;  for,  in  an  action  to  re- 
cover the  penalty,  the  defendant  may  show  any  reasonable 
excuse,  although  there  is  no  such  provision/  The  laying 
down  of  an  office,  without  permission  from  the  corporation,  or 
the  discontinuance  of  official  service,  may  as  well  be  punished 


■  London  v.  Vanaere,  19  Mod.  S73  ;  S.  C.  1  Ld.  Ray.  409. 

*  Grafton'a  case,  1  Mod.  10*;  Willeock  on  Man.  Corpor.  132,  ^  305 ;  Rex 
V,  Grosvenor,  1  Wils.  18. 

'  Grafton's  case,  1  Mod.  10 ;  Poalteren  Company  «•  Phillips,  7  Bingh. 
(N.  S.)  C.  P.  314  ;  Tobacco  Pipe  Makeza  Company  «.  Woodroffe,  7  B.  & 
C.  738. 

*  Mayor  of  Oxford  v.  Wildgoose,  3  Lev.  893. 

*  Siationera  «.  Salisbory,  Comb.  892  ;  London  «.  Yaaacre,  1  Ld.  Ray. 
500 ;  S.  C.  5  Mod.  448 ;  S.  C.  18  Mod.  873. 
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by  a  by-law  as  the  first  lefusaL'  A  by-law,  requiring  every 
other  officer  of  a  bank  to  perform  such  duties  as  may  be  re- 
quired of  them  by  the  president  and  cashier,  was  held  to  be 
authorized  by  a  general  power  to  make  by-laws,  and  to  be  rea- 
sonable.' A  corporation  may  also,  for  their  own  security, 
make  a  by-law  requiring  their  clerk  to  be  sworn ;  but  cannot 
avail  themselves  of  his  omission  to  take  the  oath  for  the  pur- 
pose of  setting  aside  the  title  of  a  bona  fide  purchaser,  on  the 
ground  that  his  deed  had  not  been  recorded  by  their  duly  qual- 
ified clerk.* 

5.  A  very  important  subject,  upon  which  companies  incor- 
porated for  the  purpose  of  profit  are  accustomed  to  legislate,  is 
the  transfer  of  their  stock ;  and  very  interesting  questions  have 
arisen  with  regard  to  the  effect  of  their  by-laws  regulating 
such  transfers.  The  charter  and  by-laws  frequently  provide 
that  the  stock  of  the  company  shall  be  transferable  on  the 
books  of  the  company  only,  or  that,  to  be  valid  and  effectual, 
the  transfer  must  be  registered,  by  the  clerk  or  treasurer  of  the 
corporation,  on  the  company  books ;  and  where  the  charter  re- 
quired the  transfer  to  be  made  on  the  books,  the  requisition 
was  considered  satisfied  by  a  by-law,  requiring  the  transfer  to 
he  registered  on  the  books  of  the  company.'*  A  very  literal 
construction  has  been  given,  in  Connecticut,  to  such  clauses, 
either  in  the  charter  or  by-laws  of  a  corporation ;  the  scope 
and  object  of  such  provisions  being,  in  the  view  of  the  Su- 
preme Court  of  that  State,  ^'to  render  the  purchase  of  the 
stock  secure  to  any  person,  if  at  the  moment  of  his  purchase 
the  company  books  did  not  furnish  evidence  that  it  had  been 
previously  transferred."  *    The  settled  law  of  Connecticut  is, 


>  Cambridge  v.  Herring,  1  Lntw.  405. 

*  PUntera  Bank  v.  Lamkln  R.  M.  Chariton  (Ga.)  R.  34. 
'  Haaiings  v.  Bluehill  Turnpike,  9  Pick.  (Mass.)  R.  80. 
^  Northrop  v.  Newtown,  3  Conn.  R.  544,  Hoamer,  C.  J. 

*  Marlborough  Manufacturing  Co.  v.  Smith,  2  Conn.  R.  544 ;  Same  v. 
Same,  5  Conn.  R.  246 ;  Northrop  «.  Newtown,  3  Conn.  R.  544 ;  Oxford 
Turnpike  Co.  o.  Bunnel,  6  Coon.  R.  55S. 
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that  where  such  clauses  are  found  in  the  charter  and  hy-Iaws,' 
or  either,'  the  transfer  is  invalid  and  of  no  effect  for  any  pur* 
pose,  unless  made  or  registered  on  the  books  of  the  company. 
The  registry  is  there  deemed  the  originating  act  in  the  change 
of  title ;  and  an  entry  by  the  clerk  on  the  deed,  '^  received  for 
record,"  is  not  considered  equivalent  to  a  registry.^ 

A  more  liberal  construction,  and  one  far  more  in  accord- 
ance with  their  spirit  and  meaning,  has  been  given  to 
such  clauses  in  charters  and  by-laws  of  corporations,  by  the 
courts  of  other  States,  and  by  the  Supreme  Court  of  the 
United  States.  As  they  are  intended  merely  for  the  pro- 
tection of  the  interests  of  the  corporation,  no  effect  is  given 
to  them  farther  than  is  necessary  to  effect  that  purpose.  It 
is  necessary  that  an  incorporated  company  should  have  the 
means  of  knowing  who  are  stockholders  and  members,  in 
order  that  they  may  know  to  whom  dividends  are  to  be 
paid,  and  who  are  entitled  to  vote  upon  the  stock ;  and  where 
the  company  has  a  lien  upon  the  stock  for  debts  due  to  it 
from  a  stockholder,  that  it  should  have  the  means  of  pre- 
venting a  transfer  in  derogation  of  its  own  rights.  To  secure 
this  knowledge,  and  to  enable  corporations  to  avail  themselves 
of  their  lien  upon  the  stock  of  the  company,  without  danger 
to  the  rights  of  purchasers,  these  clauses  are  usually  inserted 
in  their  charters,  or  form  a  part  of  their  by-laws.  Accordingly 
where  transfers  of  stock  are  made  without  conforming  to  the 
requisitions  of  the  charter  or  by-laws  in  making  them,  or 
having  them  registered  on  the  books  of  the  company,  the 
better  opinion  decidedly  is,  that  the  transfer  passes  to  the  pur- 
chaser all  the  right  that  the  seller  had;  that  such  provisions 
were  not  intended  to,  and  do  not,  incapacitate  the  owner  of  the 
stock  from  transferring  it  at  his  pleasure,  or  compel  him  to 
own  it,  unless  the  corporation  allow  him  to  sell,  against  his 
will  and  the  only  ;  effect  allowed  to  them  seems  to  be,  that  the 


^  »Ibid. 

'  Oxford,  fte.  «.  Bannel,  6  Conn.  R.  559. 
'  Northrop  v.  Newtown,  3  Conn.  R.  544. 
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purchaser  cannot  claim  a  certificate  of  or  a  dividend  upon  the 
shares,  unless  he  first  applies  for  a  transfer  according  to  the 
charter  and  by-laws.  Any  other  proper  transfer  is  equally 
valid  as  between  vendor  and  vendee,  and  even  as  against  a 
creditor  of  the  vendor,  who  attached  the  shares  before  he  or 
the  corporation,  through  its  officers,  had  notice  of  the  transfer. 
In  other  words,  such  provisions,  whether  by  charter  or  by-law, 
apply  solely  to  the  relation  between  the  corporation  and  its 
stockholders, — to  the  questions,  who  shall  vote,  to  whom  divi* 
dends  shall  be  paid;  and  enable  the  corporation  to  protect  any 
lien  it  may  have  upon  the  stock,  as  between  itself  and  a 
stockholder  indebted  to  it^  With  this  construction  of  the 
effect  of  such  a  by-law,  there  seems  to  be  no  good  reason  why 
a  corporation  has  not  an  incidental  power  to  pass  it,  as  a  rea- 
sonable  and  proper  exercise  of  its  legislative  power,  although 
the  charter  does  not  specially  speak  upon  the  subject  Inter* 
preted,  however,  as  they  are  in  Connecticut,  such  by-laws 
might  reasonably  be  regarded,  unless  expressly  sanctioned  by 
charter,  as  an  infringement  of  the  general  law  respecting  the 
transfer  of  personal  property,  and  on  that  accoimt  void.'  It 
seems,  however,  that  such  is  not  the  opinion  of  the  courts  in 
that  State,  as  the  same  rigid  effect  is  there  given  to  a  by-law 
of  this  sort,  whether  expressly  authorized  by  charter,  or  only 
passed  under  a  general  authority  to  pass  '^  such  by-laws  as 
should  appear  necessary  or  expedient  for  the  government  of 
the  corporation,  or  the  regulation  of  its  concerns,  not  contrary 
to  law." » 
6.  Another  and  very  important  species  of  by-laws  to  moneyed 


■  Union  Bank  «.  Laird,  2  Wheat.  R.  390  ;  Black  et  al.  v.  Zacharie  &  Co. 
3  Howard  (U.  S.)  R.  513  ;  Bank  of  Utica  v.  Smalley,  2  Cowen  (N.  Y.) 
R.  770 ;  Gilbert  v,  Manchester  Iron  Manufacturing  Co.  11  Wend.  (li.  Y.) 
R.  627 ;  Sargent  «.  Essex  M.  Railway  Co.  0  Pick.  (Mass.)  R.  202 ;  Sar- 
gent V.  Franklin  Insurance  Co.  8  Pick.  (Mass.)  R.  90 ;  Nesmith  v.  Wash- 
ington Bank,  6  Pick.  (Mass.)  R.  324  ;  Qainer  v.  Marblehead  Social 
Insurance  Co.  10  Mass.  R.  476. 

*  Sargent  t;.  Franklin  Insurance  Co.  8  Pick.  (Mass.)  R.  90,  Patoam,  J. 

'  Oxford  Taropike  Co.  o.  Bunnel,  6  Conn.  R.  669. 
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and  trading  corporations,  and  to  which  those  which  we  have 
just  been  considering  are  to  some  degree  only  ancillary,  are 
by-laws  securing  to  the  corporation  a  lien  upon  the  shares  of 
a  stockholder  for  debts  due  from  him  to  the  corporation. 
Such  a  hen  does  not,  it  is  clear,  exist  at  common  law,  in  favor 
of  an  incorporated  company.  It  is,  however,  usually  given  by 
statute  or  act  of  incorporation  to  incorporated  banking  com- 
panies ;  ^  and  where  the  clause  of  the  statute  or  act  of  incorpo- 
ration provides  ''that  no  stockholder,  indebted  to  a  bank, 
shall  be  authorized  to  make  a  transfer,  or  receive  a  dividend, 
until  such  debt  shall  have  been  discharged,"  it  includes  notes 
discounted  by  the  bank  for  the  stockholder,  as  well  as  debts 
due  for  an  original  subscription,'  and  that,  too,  whether  such 
notes  have  come  to  maturity  at  the  time  the  transfer  is  apphed 
for,  or  not,'  and  whether  the  stockholder  is  liable  on  the  same 
as  principal  or  indorser.*  And  where  the  charter  of  a  corpo- 
ration authorized  to  lend  money  enacts  that  the  stock  shall  be 
assignable  on  the  books  of  the  corporation,  under  such  regu- 
lations as  the  board  of  trustees  shall  establish,  it  is  competent 
for  the  trustees  to  enact  a  by-law,  that  ''no  stockholder  shall 
be  permitted  to  transfer  his  stock  while  he  is  in  default"  ^  It 
has  been  held,  too,  that  a  stockholder,  who  borrows  money  of 
a  bank,  with  full  knowledge  of  an  usage  not  to  permit  a  tran^ 
fer  of  his  stock  while  he  is  indebted  to  the  bank,  is  bound  by 
such  usage,  and  that  neither  he  nor  his  assignee,  under  a  vol- 
untary general  assignment,  can  maintain  an  action  against  the 

'  Union  Bank  v.  Laird,  2  Wheat.  R.  390  ;  Utica  Bank  v.  Smalley, 
3  Cowen  (N.  Y.)  R.  770  ;  Rogers  v.  Huntingdon  Bank,  12  Serg.  &  Rawle 
(Penn.)  R.  77;  Grant  t;.  Mechanics  Bank,  15  Ibid.  140;  S.  P.  Sewall  v. 
Lancaster  Bank,  17  Ibid.  285 ;  Downer  v.  Bank  of  Zanesville,  Wright 
(Ohio)  R.  477. 

'  Rogers  v.  Huntingdon  Bank,  12  Serg.  &  Rawle  (Penn.)  R.  77. 

'  Grant  v.  Mechanics  Bank,  15  Serg.  &  Rawle  (Penn.)  R.  140 ;  Sewall  v. 
Lancaster  Bank,  17  Ibid.  285 ;  Downer  v.  Bank  of  2kuiesTil]e,  Wright 
(Ohio)  R.  477. 

«  McDowell  o.  Bank  of  Wilmington,  1  Harrington  (Del.)  R.  27. 

*  CimninghaiD  v.  The  Alabama  Life  Insurance  &  Trust  Co.  4  Alabama 
R.  659. 
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bank  for  refusing  to  permit  his  stock  to  be  transferred.*  It  has 
been  decided,  also,  that  a  by-law  of  a  bank,  giving  to  the  insti- 
tution a  lien  upon  the  shares  of  a  stockholder  for  debts  due  from 
him  to  the  bank,  is  a  reasonable  and  vaUd  by-law ;  and  that, 
under  it,  a  bank  may  defend  against  a  suit  brought  by  a  stock- 
holder for  a  refusal  to  permit  him  to  transfer  his  stock  on  its 
books,  without  first  paying  the  debts  he  owed  to  it'  Whether, 
however,  a  by-law  of  a  corporation,  merely  as  such,  can 
create  a  general  lien  on  the  shares  of  a  stockholder  to  the 
amount  of  the  debts  due  from  him  to  the  bank,  so  as  to  affect 
the  rights  of  creditors,  or  of  a  special  assignee  for  value,  with- 
out notice  of  the  restriction,  has  been  considered  questionable.' 
An  early  case,  in  the  law  of  incorporated  trading  companies, 
bears  somewhat  upon  this  question. 

The  Hudson's  Bay  Company,  being  empowered  by  chartei 
to  make  by-laws  for  the  better  government  of  the  company, 
and  for  the  management  and  direction  of  their  trade  to 
Hudson's  Bay,  made  a  by-law,  that  if  any  of  their  members 
should  be  indebted  to  the  company,  his  company  stock  should 
in  the  first  place  be  liable  for  the  payment  of  such  debts  as  he 
might  owe  the  company,  who  might  seize  and  detain  the 
stock  for  the  same.  This  by-law,  in  a  caniesi  between  the 
assignees  in  bankruptcy  of  the  shareholder  and  the  company^ 
was  adjudged  good,  upon  the  ground  that  the  legal  interest  in 
all  the  stock  was  in  the  company,  who  were  trustees  for  the 
several  members,  and  might  order  that  the  dividends  to  be 
made  should  be  under  certain  restrictions  or  terms ;  and  that, 
upon  the  same  reason  that  this  by-law  was  objected  to,  the 
common  by-laws  of  companies,  to  deduct  the  calls  out  of  the 
stock  of  the  members  refusing  to  pay  them,  might  be  said  to 


'  Morgan  v.  Bank  of  North  America,  8  Serg.  &  Rawle  (Penn.)  R.  73. 

*  McDowell  V.  Bank  of  Wilmington,  1  Harrington  (Del.)  R.  S7. 

'  McDowell  V.  Bank  of  Wilmington,  1  Harrington  (Del.)  R.  27 ;  MoigSB 
V,  Bank  of  North  America,  8  Serg.  &  Rawle  (Penn.)  R.  73  ;  Nesmith  o. 
Bank  of  Washington,  6  Pick.  (Mass.)  R.  339  ;  Pljmoath  Bank  v.  Bank  of 
Norfolk,  10  Pick.  (Mass.)  R.  454. 
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beyoid.^  That  part  of  the  by-law,  which  empowered  the 
company  to  seize  and  detain  the  stock,  was  held  also  good ; 
though  it  was  said  that  there  ought  to  be  some  act  of  the  com- 
pany, to  order  or  declare  that  the  stock  of  such  member  is 
seized  for  the  debt  due  to  them.'  The  whole  by-law  being, 
however,  to  the  prejudice  of  other  creditors,  it  was  said,  must 
be  construed  strictly,  '^  and  not  extended  to  such  debts  as  the 
members  do  not  owe  in  law,  but  only  in  equity ; "  so  that 
under  it,  the  stock  of  a  member  was  not  held  liable  for  a  debt 
due  by  him  to  one  as  trustee  for  the  company.'  It  is  very 
clear  that  a  corporation  has  no  power  to  make  a  by-law,  im- 
posing upon  a  stockholder  a  forfeitttre  of  his  shares  for  non- 
payment of  instalments  due  thereon,  unless  the  power  to  make 
such  a  by-law  is  expressly  conferred  upon  it  by  statute,  or  act 
of  incorporation,^  as  it  sometimes  is/ 

$  6.  Whether  a  by-law  is  reasonable  or  not,  is  a  question 
for  the  court  solely ;  and  evidence  to  the  jury  on  the  subject, 
showing  the  effects  of  the  law,  was  held  inadmissible.*  To  set 
aside  a  by-law,  however,  for  unreasonableness,  there  should 
be  no  equipoise  of  opinion  upon  the  matter,  but  its  unreason- 
ableness should  be  demonstrably  shown/  Courts,  in  constru- 
ing by-laws,  will  interpret  them  reasonably  ;  not  scrutinizing 
their  terms  for  the  purpose  of  making  them  void,  nor  holding 
them  invalid,  if  every  particular  reason  for  them  does  not  ap- 
pear.'   Thus,  a  by-law  of  a  poulterers  company,  enabling  the 

■  f  I  —    ■  „  ■  ■   I.  . 

*  Child  r.  Hudson's  Bay  Company^  S  P.  Wms.  907 ;  and  see  Utica 
Bank  o.  Smalley,  2  Gowen  (N.  Y.)  R.  770 ;  Canningham  v.  The  Alabama 
life  Ins.  &  Trust  Co.  4  Alabama  R.  653. 

*  Child  V.  Hudson's  Bay  Company,  3  P.  Wms.  307. 

*  Ibid. 

^  Id  the  matter  of  the  Long  Island  Railroad  Co.  10  Wend.  (N.  Y.) 
R.a[7. 

*  Herkimer  Manufacturing  and  Hydraulic  Co.  v.  Small,  81  Wend.  (N.  Y.) 
R.  373 ;  Troy  Turnpike  and  Railroad  Co.  «.  McChesney,  Ibid.  396. 

*  Commonwealth  v,  Worcester,  3  Pick.  (Mass.)  R.  469. 
'  Paxson  V.  Sweet,  1  Green  (N.  J.)  R.  196. 

*  Vintners  v.  Passey,  1  Burr.  R.  335,  339,  Dennison,  J. ;  Workingham  v. 
Johnson,  C.  T.  H.  385 ;  Colchester  v.  Goodwin,  Carter,  119,  120. 
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master,  &c.j  to  call  and  admit  into  livery  all  sttch  freemen  at 
they  should  think  meet,  and  imposing  a  fine  upon  such  per-^ 
sons  called  who  should  refuse  to  be  of  the  same  livery,  with-* 
out  cause,  was  reasonably  construed  to  imply  that  the  fiee^ 
men  called  to  hvcry  must  be  such  only  as  were  eligible  by 
law/  Where  a  charter  or  statute  empowers  a  corporation  to 
pass  such  by-laws  as  are  necessary,  the  by-law,  to  be  vaUd, 
need  not  recite  that  it  was  necessary;  but  the  ^^  necessity ^^ 
will  be  implied  from  the  act  of  passing  it,  being,  in  fact,  synony- 
mous with  "  expediencyJ^  *  Where  a  by-law  merely  empoy}er9 
a  select  body  to  do  a  particular  act,  it  is  to  be  construed  as  a 
license,  not  as  a  command,  to  them ;  nor  does  it  C(»nmunicate  to 
those,  for  whose  benefit  the  power  might  be  exercised,  a  right  to 
compel  the  exercise  of  it  in  their  favor;  as,  if  the  by-law 
declares  that  it  "  shall  be  lawful "  for  the  select  body  to  admit 
certain  classes  of  persons,  members,  at  appointed  times.' 
And  where  the  statutes  of  the  founders  of  a  divinity  school 
authorizes  the  trustees  to  remove  a  professor  for  "gross 
neglect  of  duty,  scandalous  immorality,  mental  incapacity,  or 
any  other  just  and  sufficient  cause ; "  they  cannot  remove  a 
professor  upon  grounds  of  mere  expediency  and  convenience, 
nor  unless  he  has  forfeited  his  office  for  some  of  the  causes 
mentioned  in  the  statutes.^  In  such  case  a  charge  against 
him  of  jealousy  of  the  other  members  of  the  faculty,  of  want 
of  confidence  in  his  colleagues  and  in  the  trustees,  unaccom- 
panied with  an  allegation  of  actually  existing  mischief  caused 
thereby,  is  not  sufficient  ground  for  removal.*    Nor  is  a  charge, 

>  Poolterera  CompaDy  v.  PhillipB,  7  Biogh.  (N.  S.)  C.  P.  314 ;  Tobacco 
Pipe  Makers  Company  v,  Woodroffe,  7  B<  &  C.  738. 

*  StayreaaDt  v.  Mayor,  &c.  of  New  York,  7  Cowen  (N.  T.)  R.  606. 
Whether  a  by-law  requiring  all  meetings  to  be  notified  by  the  clerk  in  a 
particnlar  manner,  in  a  clause  relating  to  special  meetings,  relates  to  anoHal 
or  stated  meetings,  and  whether  a  failure  to  comply  with  the  formal  pan 
of  the  notice  renders  the  business  transacted  at  the  meeting  Toid,  see 
Warner  o.  Mower  et  al.  11  Vermont  R.  385. 

'  Rex  o.  Eye,  4  B.  &A.  872;  S.  C.  3D.  &R.  174 ;  1  B.  ft  C.  8ft. 
«  Murdoch  v,  Phillips  Academy,  12  Pick.  (Mass.)  R.  244. 

*  Murdoch's  Appeal,  7  Pick.  (Mass.)  R.  303. 
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that  there  is  a  settled  difference  of  opinion  between  a  professor 
and  the  trustees,  respecting  the  arrangement  of  his  department, 
in  such  case,  of  itself  a  sufScient  cause  for  removal ;  nor  that 
he  has  unfavorably  represented  to  another  professor  the  char* 
acter  of  a  third;  nor  that  he  has  disclosed  the  proceedings 
and  differences  of  the  faculty  in  their  official  meetings;  nor 
that  he  has  conversed  freely  with  the  students,  as  to  the  char- 
acter and  conduct  of  other  professors,  and  expressed  to  them 
his  opinion,  that  certain  laws  of  the  institution  were  unreason- 
able and  unjust ;  nor  that  he  has  discussed  with  the  students 
subjects  belonging  to  the  departments  of  his  colleagues,  im- 
pugning their  arguments.^ 

The  words  "shall  and  fnay^^  when  used  together,  are, 
however,  as  we  have  seen,  construed  to  mean  "  musiy^  whether 
employed  in  an  act  of  parliament  or  public  statute,  or  in  the 
statute  of  a  private  foundation.'  And  if  a  select  body  be  em- 
powered by  a  by-law  to  examine  and  approve  candidates  for 
admission,  their  examination  and  approval  does  not  confer  a 
right  to  be  admitted,  but  the  company  is  as  free  to  refuse  ad- 
mission as  before  examination.^  The  by-law  of  a  beneficial 
society  provided  for  the  relief  of  diseased  members  on  appli- 
cation to  the  stewards  of  the  society ;  and  under  it  a  member 
was  adjudged  entitled  to  relief  only  from  the  date  of  his  appli- 
cation, and  not  from  that  of  his  disability  or  sickness.^  If  a 
by-law  be  entire,  so  that  the  part  which  is  void  influences  the 
whole,  the  entire  by-law  is  void ;  as  if  in  its  terms  it  embraces 
strangers,  not  subject  to  the  legislative  power  of  the  corpora- 
tion, as  well  as  members.*  For  the  same  reason,  if  the  by- 
law empower  the  levy  of  the  penalty""  to  be  by  distress  and 


>  Ibid. 

*  AUorDey-Geneial  v.  Lock,  case  of  Morden  College,  3  Atk.  R.  166 ; 
bat  Bee  Rex  9.  Flockwood  Inclosure,  2  Chit.  251. 

'  Rex  V.  Askew,  4  Burr.  R.  2190. 

^  Breneman  «.  The  Franklin  Beneficial  Aesociation,  3  Walts  &  8erg. 
(PeoD.)  R.  918, 

*  Dodwell  V.  Oxford,  2  Vent.  34 ;  GaUdford  v.  Clarke,  9  Vent  248 ; 
Oxford  o.  Wildgooee,  2  Ler.  293. 
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sale,  where  there  is  a  custom  to  warrant  the  distress,  but  not 
the  sale,  it  is  void  in  toto,  for  the  distress  as  well  as  the  sale.* 
On  the  other  hand,  if  the  by-law  consist  of  several  distinct 
and  independent  parts,  although  one  or  more  of  them  may  be 
void,  the  rest  are  equally  valid  as  if  the  void  clauses  had  been 
omitted ;  for  where  it  consists  of  several  particulars,  it  is  to  all 
purposes  as  several  by-laws,  though  the  provisions  are  thrown 
together  under  the  form  of  one.' 

$  7.  Though  a  corporate  company  may,  by  prescription  or 
statute,  be  vested  with  a  local  jurisdiction,  so  that  its  by-laws 
will  bind  those  within  its  jurisdiction,  whether  strangers  or 
members  of  the  corporation ; '  yet,  unless  this  be  the  case,  a 
corporation  has  jurisdiction  over  its  own  internal  concerns 
only,  and  its  by-laws  are  binding  upon  none  but  its  members.^ 


>  Clarke  v.  Tacker,  3  Ler.  889 ;  Lee  o.  Walli8,n  Kenjon's  Ca.  895  ; 
and  see  Rex  v,  Fevereham,  8  T.  R.  356;  Player  v,  Veie,  T.  Ray.  388; 
Rex  0.  Spencer,  3  Burr.  R.  1839. 

'  Fazakerly  v.  Wiltshire,  1  Str.  469,  per  Pratt,  C.  J. ;  S.  C.  11  Mod. 
353 ;  Harris  o.  Wakeman,  Sayer,  256 ;  Lee  v.  Wallis,  1  Kenyon's  Ca.  395  ; 
Rex  V.  The  Coopers  Co.  7  T.  R.  549,  per  Lawrence,  J. ;  Rex  v.  Feversham, 
8  T.  R.  356;  Rogers  v,  Jones,  1  Wendell  (N.  Y.)  R.  837. 

*  Kirk  0.  Nowill  &  Batler,  1  T.  R.  118 ;  Rex  o.  College  of  Physicians, 
4  Barr.  R.  8186 ;  5  Burr.  R.  8740  ;  Vandine's  case,  6  Pick.  (Mass.) 
R.  187 ;  Marietta  v.  Fearing,  4  Ohio  R.  487.  In  Massachusetts,  a  sUtute 
of  that  State,  which  forbids  innkeepers,  &c.  to  give  credit  to  any  undei^ 
graduate  of  a  college,  without  consent  of  the  president  thereof,  or  of  such 
other  officer  as  may  be  authorized  by  the  government  of  the  college,  or  m 
violation  of  any  rules  and  regulations  of  the  college,  has  been  held  to  ba 
constitutional.  But  no  penalty  is  incurred  by  an  innkeeper,  &c.  under  this 
statute,  unless  some  rules  have  been  made  by  the  college  on  the  subject  of 
giving  credit,  nor  unless  some  officer  has  been  authorized  to  give  or  with- 
hold his  consent ;  and  in  an  action  for  the  penalty  imposed  by  the  statute, 
the  declaration  is  fatally  defective,  if  it  do  not  allege  that  rules  have  been 
established,  and  an  officer  authorized,  &c.  Soper  v.  Harvard  CoUege, 
1  Pick.  (Mass.)  R.  177. 

^  Butcher's  Company  of  London,  1  Bulstr.  11,  18;  Com.  Dig.  By-law, 
C.  8  ;  Dodwell  v.  University  of  Oxford,  2  Vent.  33,  34 ;  8  Jones,  145 ;  The 
Company  of  Homen  v.  Barlow,  3  Mod.  1^9.   See  1  Rol.  Abr.  366 ;  Carth. 
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These  the  by-laws  obligate  upon  the  ground  of  their  express 
or  implied  consent  to  them ;  *  nor  is  it  an  objection  to  a  corpo- 
rator's being  bound  by  a  by-law,  that  he  had  no  notice  of  it, 
or  that  he  was  not  a  member  of  the  corporation  at  the  time 
the  by-law  was  passed.* 

$  8.  1.  The  power  to  make  by-laws,  necessarily  supposes  the 
power  to  enforce  them  by  pecuniary  penalties,  competent  and 
proportionable  to  the  offence ;  •  and  a  penalty  incurred  may 
be  enforced,  after  the  expiration  of  the  period  it  was  intended 
to  regulate.**  It  is  impossible  to  lay  doihi  any  rule  as  to  what 
is  a  reasonable  penalty;  but  this  must  be  determined  by  the 
nature  of  the  offence.*  The  penalty  must  be  a  sum  certain, 
and  not  left  to  the  arbitrary  assessment  of  the  governing  part 
of  the  company  upon  the  circumstances  of  the  particular  case, 
even  though  the  utmost  limit  of  the  stun  be  fixed ;  for  this 
would  be  allowing  a  party  to  assess  his  own  damages.*  And 
where  the  amount  of  the  penalty  to  be  inflicted  by  a  corpo- 
ration on  the  breach  of  one  of  its  by-laws  is  expressly  or  im- 


179  ;  1  Salk.  193  ;  Mayor  of  Oxford  v.  Wildgoose,  3  Lev.  293 ;  Mechanics 
Bank  v.  Smith,  19  Johns.  (N.  Y.)  R.  115;  Susquehannah  Insurance  Com- 
panj  V.  Perrine,  7  Watts  &  Serg.  (Penn.)  R.  348. 

^  Jones,  145 ;  Adiey  v.  Reeves,  3  M.  &  S.  60 ;  Stetson  v.  Kempton  et  al. 
13  Mass.  R.  282  ;  Corporation  of  Columbia  v.  Harrison,  2  R.  Constitutional 
Ct.  (N.  C.)  213;  Susquehannah  Insurance  Co.  v.  Perrine,  7  Watts  &  Serg. 
(Penn.)  R.  348. 

'  Lutw.  405  ;  Cudden  v.  Estwick,  6  Mod.  124 ;  Prigge  v,  Adams,  Skin. 
350 ;  London  v.  Vanacre,  12  Mod.  273  ;  S.  C.  1  Ld.  Ray.  499 ;  Pierce  v. 
Bartrum,  Cowp.  270  ;  Susquehannah  Insurance  Co.  ti.  Perrine,  7  Watts  & 
Serg.  (Penn.)  R.  348. 

'  Chamberlain  of  London's  case,  5  Co.  R.  63,  b. ;  The  City  of  London's 
ease,  8  Co.  R.  253  ;  3  Leon.  265  ;  Mayor  &  Aldermen  of  Mobile  v.  Yuille, 
3  Alabama  R.  137 ;  2  Kyd  on  Corp.  156  ;  Willcock  on  Man.  Corporations, 
154, ^  368. 

^  Stevens  v.  Dimond,  6  New  Hamp.  330. 

'  2  Kyd  on  Corp.  156 ;  Willcock,  on  Man.  Corp.  154,  ^  368. 

*  Wood  V.  Searl,  Bridg.  141 ;  3  Leon.  8 ;  Rex  v.  Newdigate,  Comb.  10 ; 
Mayor  &  Aldermen  of  Mobile  v.  Tuille,  3  Alabama  R.  137  ;  2  Kyd  on 
Corp.  157 ;  WUlcock  on  Mun.  Corp.  154,  ^  368. 
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pliedly  fixed  by  the  charter,  a  by-law,  the  penalty  of  which 
exceeds  that  amount,  is  void ;  as  a  by-law  of  a  city  corpo- 
ration, inflicting  a  penalty  beyond  what  can  be  recovered 
in  its  court  of  wardens.^  When  a  corporation  is  empowered 
to  enforce  its  by-laws  by  fine  and  amerciament,  they  are  by 
implication  precluded  from  adopting  any  other  method  of  en- 
forcing them.*  Neither  can  obedience  to  a  by-law  be  enforced 
by  the  imprisonment  of  the  offender,'  or  the  forfeiture  of  his 
goods,  unless  power  be  expressly  given  by  statute  —  both 
tfiese  being  against  magna  charta/  If  either  of  these  modes 
are  adopted,  an  action  of  false  imprisonment  in  the  one  case, 
and  trespass  for  taking  the  goods  in  the  other,  may  be  main- 
tained by  the  injured  party  against  the  officer.*  Nor  can  obe- 
dience to  a  by-law  relating  to  the  payment  of  instalments  due 
on  shares  of  the  stock  of  an  incorporated  company  be  com- 
pelled, without  express  authority  given  by  statute  or  act  of 
incorporation,  by  forfeiture  of  such  shares.'  But  where,  as  is 
sometimes  the  case,  such  power  is  given,  the  remedy  by  for- 
feiture of  the  stock  is  cumulative ;  and  does  not  deprive  the 


1  McMallen  o.  City  Conncil  of  Charleston,  1  Bay  (S.  C.)  R.  389. 

■  Kirk  r.  Nowill,  1  T.  R.  125,  Buller,  J. 

'  Clark's  case,  5  Co.  R.  64  ;  Chamberlain  of  London's  case,  5  Co.  R.  63 ; 
City  of  London's  case,  8  Co.  R.  353 ;  Babb  v.  Clerk,  Moore,  411 ;  London  v. 
Wood,  12  Mod.  686 ;  3  Salk.  76 ;  Barter  v.  Commonwealth,  3  Penr.  & 
Watts  (Penn.)  R.  253  ;  Hart  o.  Mayor,  &c.  Albany,  9  Wend.  (N.  T.) 
R.  571. 

«  Player  «.  Archer,  2  Sid.  121 ;  Clark  r.  Tacker,  2  Vent.  183  ;  City  of 
London's  case,  8  Co.  R.  253  ;  1  Bulstr.  11,  12 ;  2  Inst.  47 ;  Kirk  o.  Nuwill, 
1  T.  R.  118;  Cotter*  r.  Doty,  5  Ohio  R.  395;  Mayox  &  Aldermen  of 
Mobile  o.  Toille,  3  Alabama  R.  144. 

*  Strode  v.  Deering,  Show.  168;  Lamb  v.  Mills,  Skin.  587;  Wood  v. 
Searle,  Bridg.  139 ;  Clark's  case,  5  Co.  R.  64  ;  Kirk  v.  Nowill,  1  T.  R. 
118. 

*  In  the  matter  of  the  Long  Island  Railroad  Co.  19  Wend.  (N.  T.)  R.  37. 
The  forfeiture  of  the  policy,  in  case  of  non-payment  of  assessments  on  Uie 
premium  note,  was  held  good  as  a  condition  of  the  policy  of  a  mutual  insur* 
ance  company,  on  the  ground  of  contract.  Beadle  v.  Chenango  County 
Mutual  Insurance  Company,  3  Hill  (N.  T.)  R.  161|  162. 
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company  of  the  right  to  proceed  by  action  for  the  recovery  of 
the  calls,  or  instalments  of  their  subscriptions.*  And  even 
after  such  suit  brought,  the  company  may  declare  a  forfeiture 
of  the  stock,  which  cannot  be  pleaded  in  bar  of  the  farther 
maintenance  of  the  suit,  where  the  value  of  the  stock  forfeited 
is  not  equal  to  the  money  due  to  the  company.'  In  such  case, 
however,  the  stockholder  is  entitled,  on  assessment  of  damar 
ges,  to  insist,  that  the  value  of  the  stock  forfeited  shall  be 
allowed  in  diminution  of  the  sum,  which  the  company  would 
otherwise  be  entitled  to  recover.*  But  where  the  stock  for- 
feited is  equal  in  value  to  the  amount  due  to  the  company,*  the 
forfeiture  may  be  pleaded  in  bar,  and  the  plea  will  be  good, 
provided  it  avers  that  the  value  of  the  stock  is  equal  to  the 
amount  due.^ 

In  an  action  against  a  mutual  fire  insurance  company  on 
a  policy,  which,  in  terms,  was  t^  become  void  if  assigned 
vnlhout  the  consent  of  the  compantf  in  writing,  it  appeared 
that  one  of  the  by-laws  of  the  company  was  as  follows: 
"  When  any  buildings  are  mortgaged  at  the  time  they  are  in- 
sured, the  mortgagee  may  have  the  policy  assigned  to  him  <xi 
his  signing  the  premimn  note,  or  giving  security  for  the  pay- 
ment of  the  same ; "  and  on  his  so  doing,  any  agent,  &c.,  '<  shall 
be  authorized  to  give  the  assent  of  the  company  to  said  assign- 
ment" It  appeared  that  the  buildings  covered  by  the  policy 
being  under  mortgage,  the  plaintiff  stated  the  fact  in  his  writ^ 
ten  application,  adding,  that  he  wished  an  assignment  to  the 
mortgagee.    The  court  held  that  the  act  of  issuing  the  policy 


*  Herkimer  Mannfactariog  &  Hydraulic  Co.  v.  Small,  91  Wend.  (N.  T.) 
R.  973  ;  Troy  Taropike  &  Railroad  Co.  v.  MeChesney,  21  Wend.  (N.  T.) 
R.  996 ;  Inatone  v.  The  Frankfort  Bridge  Co.  9  Bibb  (Ky.)  R.  676 ;  Grata  v. 
Redd,  4  B.  Monroe  (Ky.)  R.  193,  194 ;  Beene  v.  The  C.  &  M.  Railroad  Co. 
3  Alabama  R.  660 ;  Selma  &  Tenneaaee  R.  R.  Co.  v.  Tipton,  6  Alabama 
R.  787. 

•Ibid. 

*  Herkimer  Mannfaotaring  9c  Hydraalic  Co.  v.  Small,  91  Wend.  (N.  T.) 
R.  973. 

«Ibid. 
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could  not  be  deemed  a  consent  in  writing  to  the  assignment, 
though  the  poUcy  contained  an  express  reference  to  the  appli- 
cation, and  that  the  policy  was  therefore  void.  Neither  was 
the  policy  reirived  by  the  fact  that  the  company,  with  a  knowl- 
edge that  the  policy  had  been  forfeited  by  assignment,  had 
assessed  the  assured  on  account  of  losses  occurring  before  the 
assignment,  and  had  collected  the  assessments;  the  assured 
being  held  UaBle  to  contribute  to  aU  losses  which  happened 
while  the  policy  was  in  force,  though  the  assessment  was  not 
made  imtil  afterwards.^ 

A  by-law  cannot  be  enforced  by  avoiding  any  bond  or  cove- 
nant made  in  contravention  of  it;'  nor  by  disfranchising  the 
oflfender.*  But  it  has  been  held,  in  Pennsylvania,  that  a  by- 
law of  a  church  corporation,  enforcing  the  payment  of  pew- 
rent  by  suspending  on^  in  arrear  for  a  longer  time  than  two 
years  of  his  right  to  vote  ^r  officers,  was  valid.^ 

2.  The  general  mode  of  enforcing  the  penalty  of  a  by-law 
is,  by  bringing  an  action  of  debt  or  assumpsit  to  recover  it* 
In  England  it  is  held,  that  the  penalty  of  a  by-law  is  recover- 
able by  distress  and  detention  until  payment,  according  to  the 
forms  of  the  common  law.*  But  when  a  by-law  gives  power 
to  distrain  upon  due  proof  before  the  master  and  wardens, 
there  can  be  no  distress  before  verdict  for  the  penalty;  for 


1  Smith  V.  Saratoga  County  Mutual  Fire  Ids.  Co.  3  Hill  (N.  Y.)  R.  508. 
'  Harscot's  case,  Comb.  203  ;  Doggerill  v.  Pokes,  Moore,  411. 

*  Rex  V.  London,  2  Lev.  201 ;  Clark's  case,  i  Vent.  327;  Bab  v.  Clerk, 
Moore,  412,  contia. 

f  Commonwealth  v,  Cain  et  al.  6  Serg.  &  Rawle  (Penn.)  R.  510. 

*  Barber  Sargeona  v.  Pelaon,  2  Lev.  252 ;  Ciift.  001,  902,  cited  Com. 
Dig.  By-law,  D.  1 ;  Tidd.  Prac.  3*  4  ;  Lee  v.  Wallis,  1  Kenyon's  Cas. 
895 ;  Wooly  v.  Idle,  4  Barr.  R.  1052 ;  Feltmakers  «.  Davis,  1  Boe.  & 
Pal.  98  ;  Adley  o.  Reeves,  2  M.  &  S.  60 ;  Mayor  of  London  o.  Sory, 
Canh.  92  ;  Mayor  of  Exeter  v.  Tomlet,  2  Wils.  95  ;  2  ConsUble,  (S.  C.) 
R.  215. 

*  Clark  V.  Tncker,  3  Lev.  281 ;  S.  C.  2  Vent.  183  ;  Bodwio  v.  Feonell, 
1  Wils.  237 ;  Churk's  case,  6  Co.  R.  04,  a. ;  City  of  London's  case,  8  Co. 
R.  253 ;  Lee  o.  Wallis,  Sayer,  263 ;  S.  C.  1  Kenyon's  Cas.  295  ;  City  of 
London  «.  Wood,  12  Mod.  686. 
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there  is  no  legal  proof  other  than  the  finding  of  a  jury.*  And^ 
unless  there  he  a  special  custom  or  legislative  authority  for  it, 
the  penalty  of  a  by-law  cannot  be  enforced  by  distress  and 
scUe;  *  or  by  detaining  the  ofiender's  share  of  the  profits  of  the 
company,  until  the  amount  shall  be  sufficient  to  liquidate  the 
penalty.^  And  a  by-law  founded  on  a  custom  to  exclude 
foreigners,  and  authorizing  a  distress  for  the  penalty  in  case  of 
a  breach  of  the  by-law,  without  a  previous  demand  and  refur 
sal  of  such  penalty  J  is  bad ;  and  the  defendant,  justifying  the 
taking  of  goods  as  a  distress  for  a  penalty  incurred  by  breach 
of  a  by-law,  must  aver  a  previous  demand  and  refusal  of  pay- 
ment, and  must  prove  that  averment,  although  the  by-laws  do 
not  exact  any  such  preliminary.^  A  by-law  cannot  compel 
the  payment  of  a  penahy,  by  excluding  the  offender  from  all 
participation  in  the  profits  of  the  company  until  payment ;  * 
or  by  making  a  stop  of  his  gun  proof,  which  would  prevent 
him  from  carrying  on  his  trade  with  equal  advantage ;  *  or  by 
committing  him  to  prison  until  payment ;  though  he  has  ab- 
sented to  the  by-law; '  unless  there  be  a  special  custom,  or 


>  Wood  «.  Searl»  Bridg.  149. 

'  Clark  V.  Taoker,  3  Lot.  281 ;  S.  C.  2  Vent.  183 ;  Lee  v.  Wallis, 
1  Kenyon's  Cas.  295;  S.  C.  Sayer,  263;  Adley  v.  Reeves,  2  M.  &  S.  60. 
The  corporation  of  Albany  cannot  pass  a  by-law  subjecting  a  vessel,  lying 
in  any  basin,  dock,  &c.  to  seizure  and  sale,  in  case  of  refusal  by  the  owner, 
after  notice,  to  remove  her ;  the  remedy  for  enforcing  their  by-laws  being 
specified,  and  the  right  to  make  by-laws  creating  a  forfeiture,  not  being 
given.    Hart  v.  Mayor,  &c.  of  Albany,  9  Wend.  (N.  T.)  R.  571. 

'  Adley  v.  Reeves,  2  M.  &  S.  60 ;  S.  C.  called  Adley  v.  Whitstable  Co. 
17  Ves.  Jr.  304. 

*  Davis  V.  Morgan,  1  C.  &  J.  587 ;  1  Tyr.  457 ;  1  Price,  P.  C.  77. 

*  Adley  v.  Reeves,  2  M.  &  S.  60. 

*  Ounmakers  o.  Fell,  Willes,  390. 

'  1  Rol.  Abr.  363  to  365 ;  Wood  «.  Searl,  Bridg.  141 ;  Clark's  case, 
5  Co.  R.  64,  a. ;  City  of  London's  case,  8  Co.  R.  253 ;  Bab  v.  Clerke, 
Moore,  411 ;  Rex  o.  Gierke,  1  Salk.  349  ;  Rex  v.  Boston,  Jones,  162 ; 
Rex  «.  Merchant  Tailors,  and  Rex  v.  London,  2  Lev.  200 ;  London  o.  Wood, 
12  Mod.  686 ;  S.  C.  1  Salk.  397 ;  Barter  v.  Commonwealth,  3  Penr.  &  Watts, 
(Pean.)  R.  253. 

31* 
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power  granted  by  statute.    In  these  cases,  there  is  penalty 
upon  penalty.* 

3.  The  penalty  of  a  by-law  can  in  general  be  given  only  to 
the  corporation  injured  by  the  offence  against  its  regulations.* 
And  where  the  penalty  is  given  in  general  terms,  without 
specifying  to  whose  use  it  is  to  be  appUed,  it  is  to  be  understood 
to  the  use  of  the  corporation.'  The  form  of  reserving  the 
penalty,  however,  is  equally  good,  whether  it  be  to  the  com- 
pany, or  to  the  masters,  &c.  for  the  use  of  the  company.*  The 
penalty  cannot  be  given  to  a  mere  stranger,  as,  ^^to  any  one 
who  shall  sue  for  the  same;  "  for  this  would  be  like  assigning 
a  chose  in  action,  which  the  policy  of  the  law  will  not  endure.* 
Upon  this  principle,  it  has  been  held,  in  England,  that  if  the 
injury  be  to  a  particular  company,  as  where  a  custom  excludes 
foreigners  from  the  practice  of  a  particular  trade,  or  from  the 
practice  of  the  trade  of  a  particular  company  as  well  freemen 
as  foreigners,  unless  free  of  that  company,  the  penalty  of  the 
by-law  founded  upon  it  ought  not  to  be  given  to  the  municipal 
corporation,  or  their  officer,  but  to  the  company  injured,  or 
their  treasurer  in  trust  for  them.*  But  where  a  by-law  gave 
a  penalty  for  trading  against  a  custom  excluding  foreigners, 
to  be  recovered  by  the  chamberlain,  one  third  of  it  for  the 
benefit  of  the  prisoners  of  the  jail,  another  third  part  for  the 
informer,  and  the  other  third  part  remaining  undisposed  of, 
was  for  the  use  of  the  corporation ;  no  exception  was  tak^i 


I 

i  see. 


^  Adley  v.  Reeres,  2  M.  &  S.  53. 

*  HoUiogs  V.  Hangerford,  cited  in  Bodwie  v.  FeoDell,  1  Wils.  335 ; 
London  o.  Wood,  13  Mod.  686. 

"  3  Kyd  on  Corp.  167. 

*  Graves  v.  Colby,  1  Perr.  &  Dav.  (Q.  B.)  335. 

*  Bodwie  V.  Fennel],  1  Wils.  233,  336,  337 ;  Boilings  v.  Hungerford, 
and  Elliogton  «.  Cheney,  there  cited ;  Totterdell  v.  Glazby,  3  Wils.  966. 

*  Wilton  V,  Wilks,  3  Ld.  Ray.  1133;  S.  C.  6  Mod.  31 ;  Weaken  of 
London  v.  Brown,  Cro.  E.  803  ;  Bodwie  v.  Fennell,  1  Wils.  335 ;  Hesketh 
o.  Braddock,  3  Burr.  R.  1847  ;  Wooly  v.  Idle,  4  Burr.  R.  1951 ;  York  v. 
Wellbank,  4  B.  &  A.  440.    Bat  see  Tailors  of  Bath  v.  Glaxby,  8  Wils. 
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to  this  distribution  of  the  penalty ;  ^  and  it  appears,  says 
Mr.  Willcock,  to  be  unexceptionable,  for  the  division  is  subse- 
quent to  the  recovery,  and  no  injury  to  the  defendant' 

4.  If  the  by-law  does  not  specify  in  whose  name  the  action 
for  the  penalty  is  to  be  brought,  it  must  be  brought  in  the 
name  of  the  corporation.'  And  where  the  penalty  is  given  to 
the  master  and  wardens  of  a  company,  to  the  use  of  the  master, 
wardens,  and  company,  the  action  cannot  be  maintained  in 
the  name  of  the  master,  wardens,  and  company,  but  must  be 
brought  in  the  name  of  the  master  and  wardens  alone,  who 
would  probably  declare  both  in  their  natural  and  official 
capacities.^  But  where  the  action  for  the  penalty  was  brought 
by  the  master  and  wardens,  who  were  such  at  the  time  the 
fine  was  incurred,  but  had  ceased  to  be  so  at  the  time  the  action 
was  commenced,  a  plea,  that  the  plaintiffs  were  not  master 
and  wardens,  was  held  good.*  If  the  by-law,  as  it  may,  limits 
the  penalty  to  be  recovered  by  the  chamberlain  or  treasurer  of 
the  corporation,  for  the  use  of  the  corporation,  the  action  must 
be  brought  in  the  name  of  the  chamberlain  or  treasurer.* 

>  Hesketh  v,  Braddock,  3  Bair.  1848 ;  Player  v.  Archer,  3  Sid.  131  ; 
Harris  v.  Wakeman,  Sayer,  354.  When  the  penalty  of  a  town  by-law  is 
to  be  paid,  one  half  to  the  informer,  and  the  other  half  into  the  treasury  of 
the  town,  a  giu  tarn  action  therefor  may,  it  seems,  be  sustained  in  the  name 
of  the  informer  and  the  town  treasarer.    Bradley  v.  Baldwin,  6  Conn.  R. 

*  Willcock  on  Mun.  Corpor.  156,  ^  373. 

'  3  Kyd  on  Corp.  157 ;  Vintners  v.  Passey,  1  Burr.  R.  335. 

*  Feltmakers  o.  DaTis,  1  B.  &  P.  101.  But  see  Totterdeli  v.  Glazby, 
3  Wils.  366. 

*  Graves  v.  Colby,  1  Perr.  &  Dav.  (Q.  B.)  335.  And  ii  seems  that  the 
right  of  action  did  not  pass  to  the  succeeding  master  and  wardens.  But  Qa. 
Ibid. 

*  Chamberlain  of  London's  case,  5  Co.  R.  63  b. ;  Harris  v.  Wakeman, 
Sayer,  354  ;  Hollings  v,  Hungerford,  cited  1  Wils.  335 ;  Bodwic  v.  Pennell, 
1  Wils.  335,  336,  337  ;  Hesketh  v.  Braddock,  3  Burr.  R.  1847,  1854; 
Feltmakers  v.  Davis,  1  B.  &  P.  101,  103.  The  statute  of  1803,  regulating 
the  town  of  Hillsborough,  (N.  C.)  enables  the  treasurer  of  the  town  to  sue 
in  his  own  name  for  penalties  incurred  under  the  by-laws  authorized  thereby, 
as  well  as  for  those  incurred  under  the  statute  itself.  Watts  v,  Scott,  1  Dev. 
(N.  C.)  R.  391. 
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6.  If  the  chamberlain  or  treasurer  sue  for  the  penalty,  it  is 
sufficient  for  him  to  allege  that  he  is  chamberlain  or  treasurer ; 
and  it  is  not  necessary  for  him  to  set  forth  or  show  in  what  man- 
ner he  was  elected  or  appointed.'  He  must,  however,  set  forth 
and  show  that  the  penalty  was  made  payable  to  and  recover- 
able by  him.'  Where  the  by-law  is  made  by  virtue  of  the  in- 
cidental power  in  the  body  at  large,  it  is  not  necessary  to  set 
forth  the  authority  of  the  corporation  to  make  it  But  if  it  be 
made  by  virtue  of  a  special  power  of  making  by-laws,  the 
special  authority  must  be  set  out  in  the  pleadings,  lyid  proved, 
and  also  that  it  was  made  by  the  select  body  in  whom  such 
.  power  was  vested,  and  at  what  time  it  was  made."  In  an  ac- 
tion of  debt  for  the  penalty  of  a  by-law,  the  by-law  itself  must 
be  fully  set  out,  and  not  by  way  of  mere  recital ;  and  it  is  not 
sufficient  to  aver  that  the  defendant  incurred  the  penalty  by  the 
breach  of  a  certain  by-law.*  In  an  action  of  assumpsit  found- 
ed upon  a  by-law,  it  would  seem  that  this  averment  was  suffi- 
cient, the  same  strictness  of  pleading  not  being  required  in  this 
form  of  action ;  since,  after  all,  it  comes  to  a  question  on  the 
evidence,  what  legal  consideration  there  is  to  raise  and  sup- 


*  Harris  o.  Wakeman,  Sayer,  356 ;  Hollings  o.  Hoogerford,  there  cited  by 
Rider,  C.  J. 

*  Exon  o.  Starre,  9  Show,  159. 

*  Rex  V.  Lyme  Regis.  1  Doug.  157,  158,  159  ;  Feltmakeis  o.  Daris,  1  B. 
A  p.  100,  101 ;  Rex  v.  Decan  et  Capital,  Dublin,  1  Str.  539;  Dunham  v. 
Trustees  of  Rochester,  5  Cowen  (N.  Y.)  R.  463. 

«  Com.  Dig.  PI.  8,  W.  11  ;  3  Vent  343 ;  1  Bro.  Ent  170;  Gerrish  o. 
Rodman,  3  Wils.  155, 164  ;  Feltmakers  v.  Davis,  1  B.  &  P.  103.  For 
form  of  declaration  in  debt  on  by-law,  see  Stuyvesant  o.  Mayor,  &o.  of 
New  York,  7  Cowen  (N.  Y.)  R.  606.  A  statute  which  renders  it  unneoe*- 
sary ,  in  prosecutions  on  the  by-laws  of  the  city  of  Boston,  to  set  forth  the 
by-law  at  large,  does  not  conflict  with  the  constitution  of  Massachusetts. 
Commonwealth  v,  Worcester,  3  Pick.  (Mass.)  R.  463.  A  complaint  for 
the  breach  of  a  by-law  of  the  city  of  Boston,  concluding,  '*  against  the  form 
of  the  by-law,  in  such  case  made  and  provided,"  is  not  suflicient,  unless 
it  conclude  also, ''  against  the  form  of  the  statute,  &c."  Commonwealth 
V,  Gay,  5  Pick.  (Mass.)  R.  44 ;  see,  also,  Commonwealth  v.  Worcester,  3 
Pick.  (Mass.)  R.  475;  SteTcns  o.  Dimond,  6  New  Hampshire,  331. 
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port  the  promise.^  It  must  appear  by  proper  ayenneiits  in  the 
proceeding  that  the  defendant  was  subject  to  the  by-law; 
though,  if  this  be  once  shown,  it  is  not  necessary  to  aver  for- 
mally that  he  was  so  at  the  time  the  offence  was  committed ;  for 
it  having  been  stated  that  he  became  a  member  of  the  corpo- 
ration, it  will  be  presumed  that  he  continued  one  until  the 
contrary  appear.*  It  is,  however,  never  necessary  to  aver  that 
the  defendant  had  notice  of  the  by-law ;  for  every  one  subject 
to  the  action  of  a  law  is  presumed  to  know  its  import,  as  is  his 
duty.*  If  the  by-law  except  certain  classes  of  persons  from  its 
operation,  and  the  exception  be  material,  it  is  necessary  to  aver 
that  the  defendant  is  not  within  the  exception  in  a  return  to  a 
writ  of  habecLs  corpus  cum  causa  ;  *  and  it  is  necessary  to  state 
in  such  a  return  everything  necessary  to  be  stated  in  an  ac- 
tion of  debt  in  a  superior  court,  and  no  more/  But  when  in  a 
by-law,  making  certain  regulations,  for  breach  of  which  par- 
ties are  liable  to  be  sued  for  a  penalty,  there  is  a  separate  pro- 
viso, making  certain  exceptions,  a  party  suing  for  breach  of 
the  by-law  need  not  aver  in  the  declaration  that  the  case  was 
not  within  the  exception  in  the  proviso ;  but  such  fact,  if  it 
exist,  must  be  shown  by  the  defendant  by  way  of  excuse.'  If 
a  by-law,  imposing  a  duty  on  a  member,  contain  a  condition 
precedent  to  his  liability  thereto,  the  declaration  must  aver  a 
performance  of  the  condition,  or  it  will  be  badJ    Where  the 


*  Barber  Sargeons  v.  Pelson,  3  Lot.  252;  1  B.  &  P.  101,  n.  b. ;  Will- 
oock  on  Man.  Corp.  173,  ^  436.  But  see  Feltmakers  v.  DaTis,  1  B.  &  P. 
101, 102,  Ejnre,  C.  J.  For  Pleadings  in  RepleTin  on  dlBtreaa,  see  Gerriah 
9.  Rodman,  3  Wils.  171. 

« 

'Colchester  v,  Goodwin,  Carter,  119;  Ganmakers  o.  FeU,  Willes,  390; 
£z  parte  Eden,  2  M.  &  S.  229. 

'  London  v,  Bemardiston,  1  Lev.  16  ;  James  v»  Tutney,  Cro.  Car.  496. 

^  Rex  o.  Abington,  Sulk.  432  ;  Rex  v.  Coopers  of  Newcastle,  7  T.  R. 
547. 

*  Watson  o.  Clerke,  Carth.  76  ;  2  Kyd.  on  Corp.  170  ;  Willcock  on  Mnn. 
Corpor.  174,  role  laid  down  generally. 

*  Carmarthen  Mayor,  &c.  v.  Lewis,  6  C.  &  P.  608. 
'  Carter  v.  Sanderson,  5  Bing.  R.  79. 
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by-law,  after  imposing  the  penalty,  declares  that  if  the  oflfender 
"  deny,  refuse,  or  neglect,"  to  pay  the  penalty,  it  shall  he  re- 
coverable in  an  action  of  debt,  it  is  not  necessary  to  aver  a  de- 
mand; though,  had  the  word ''neglect"  been  omitted,  per- 
haps it  might  have  been  presumed  that  an  indulgence  was  in- 
tended, and  a  demand  necessary  before  an  action  could  be 
maintained.* 

In  an  action  by  a  society  of  innholders  for  the  penalty  of  a 
by-law  imposed  upon  those  who,  being  elected,  refused  to  ac- 
cept the  livery  and  clothing  of  the  company,  it  was  held  that 
it  was  necessary  to  state  in  the  declaration  that  the  company 
of  innholders  has  a  Uvery,  since  the  court  will  not  notice 
what  companies  have,  and  what  have  not,  a  livery.'  And  in 
an  action  to  recover  a  penalty  for  refusing  an  office,  it  is  not 
necessary  to  aver  that  the  defendant  had  notice  of  his  election, 
nor  when  or  where  the  meeting  at  which  he  was  elected  was 
held ;  for  these  he  is  presumed  to  know.*  To  such  an  action 
the  defendant  may  either  plead  specially  a  reasonable  excuse, 
or  give  it  in  evidence  under  the  general  issue.* 

$  9.  Although,  as  we  have  seen,  the  adoption  of  a  code  of 
by-laws  may  sometimes  be  proved  by  implication,*  yet  in  gen- 
eral, in  order  to  prove  what  they  are,  it  is  necessary  that  they 
should  be  produced;  and  parol  proof  of  their  contents,  as  in 
case  of  the  by-laws  of  a  bank,  by  the  cashier,  is  insufficient* 
In  England,  it  is  held  that  where  a  by-law  is  pleaded  to  have 
been  made  and  lost,  the  jury  may,  from  ancient  and  unvaried 
usage,  though  within  time  of  memory,  in  conformity  to  it, 
find  the  facts  of  its  having  been  made  in  the  terms  set  forth, 


>  Batohen  v,  Ballook,  3  E  &  P.  434, 437. 

*  Innholders  o.  Oledhill,  Ssyer,  275  ;  Rex  v.  Gierke,  I  Salk.  340. 

*  London  v,  Vanaore,  5  Mod.  442  ;  S.  C.  1  Ld.  Raym.  500 ;  Vintners  «• 
Paaaey,  1  Borr.  R.  230. 

« Ibid. ;  Rex  v.  Leyland,  3  M.  &  S.  188. 

*  Union  Bank  v.  Ridgeley,  I  Har.  &  GUI,  (Md.)  R.  324  ;  sapra,  ^  1. 

*  Lambard  v.  Aldricb,  8  New  Hamp.  R.  35. 
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and  since  lost ;  particularly  if  the  usage  be  traced  to  a  period 
when  an  alteration,  like  that  contained  in  the  by-law,  was 
suddenly  introduced ;  and  this,  too,  whether  the  corporation  be 
by  prescription  or  charter.^  Sixty  years'  usage  has  been  con- 
sidered evidence  of  a  by-Iawi  If  the  jury  only  find,  however, 
that  such  an  usage  has  prevailed  from  a  time  within  memory, 
without  finding  a  by-law,  the  alteration  supposed  to  have 
been  made  by  the  by-law  cannot  be  sustained,  whether  the 
corporation  be  ancient  or  modem ;  it  cannot  as  a  by-law,  since 
no  by-law  is  found ;  nor  as  a  custom ;  for  though,  in  an  an- 
cient corporation,  usage  within  time  of  memory  may  be  evi- 
dence of  a  custom,  yet  if  a  period  be  shown  at  which  the  con- 
trary prevailed,  that  evidence  is  rebutted.*  Corporators  are 
not  competent  witnesses  to  prove  a  custom  of  excluding  stran- 
gers from  exercising  trades  within  a  town,  where  a  moiety  of 
the  penalty,  imposed  by  a  by-law,  for  the  breach  of  that  cus- 
tom, goes  to  the  corporati(»i ;  nor  even,  it  seems,  though  that 
moiety  be  granted  away  by  them,  by  the  by-law,  to  a  compa- 
ny.* It  has  been  decided  in  Massachusetts,  that  the  legisla^ 
ture  of  that  State  may  constitutionally  enact,  that  the  interest 
which  an  inhabitant  of  a  city  may  have  in  a  penalty  for  the 
breach  of  a  by-law  thereof,  shall  not  disqualify  him  to  act  as 
judge,  juror,  or  witness,  in  a  prosecution  to  recover  the  pen- 
alty ;  and  that  such  prosecution  may  be  in  the  name  of  the 
commonwealth.* 


*  Caae  of  Corporations,  4  Co.  R.  78 ;  Rex  v.  Tomlyn,  C.  T.  H.  316  ;  Rex 
9.  Miller  0  T.  R.  280  ;  Rex  v,  Westwood,  4  B.  &  C.  786.  And  Bee  Tay- 
lor o.  Griawold,  3  Green  (N.  J.)  R.  983  ;  Rex  ti.  Atwood,  1  Not.  &  M, 
S86  ;  S.  C.  4  B.  &  Adolph.  699. 

*  Perkins  v.  Catlers  Company,  I  Selw.  N.  P.  1144,  Mansfield. 
'  Rex  17.  Westwood,  4  B.  &  C.  786. 

*  DaTis  V.  Morgan,  1  C.  &  J.  687 ;  I  Tyr.  457 ;  1  Price,  P.  C.  77. 

*  Commonwealth  o.  Worcester,  3  Pick.  (Mass.)  R.  469. 
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CHAPTER  XI. 

OF  THE  POWER  TO  SUB,  AND  THE  LIABaiTT  TO  BE  SUED. 

$  1.  A  CORPORATION,  it  is  vcry  obvious,  would  be  entirely 
incapacitated  to  manage  its  concerns,  and  to  carry  into  effect 
the  objects  for  which  it  was  constituted,  if  it  had  not  the  ca- 
pacity of  guarding  against  the  infringement  of  the  rights  with 
which  it  is  invested,  and  of  enforcing  the  just  claims  in  its  fii^ 
vor  by  ordinary  judicial  process.  The  power  therefore  of  a 
corporation  to  sue,  is,  as  has  already  been  stated,  one  of  its  in- 
cidental powers.  It  was  moved  in  one  case  by  the  defendant's 
counsel,  to  quash  a  writ  of  foreign  attachment,  on  the  ground 
of  the  insufficiency  of  the  affidavit,  which  was  made  by  the 
aUomey  of  a  banking  corporation ;  and  it  was  held,  that  the 
construction  of  the  act  respecting  attachments  would  be  im- 
sound  and  indefensible,  and  entirely  inconsistent  with  the  in* 
tention  of  the  legislature,  which  should  preclude  a  corporation 
from  suing  out  a  writ  of  attachment,  inasmuch  as,  if  the  act 
were  so  construed  as  to  require  the  affidavit  from  the  corpora- 
tion itself,  or  to  deny  the  use  of  the  writ  without  such  affida- 
vit, the  result  would  be,  that  the  law  which  gives  existence  to 
the  corporation,  and  which  necessarily  confers  upon  it  an  au* 
thority  to  perform  by  its  agents,  by  whom  it  alone  can  act,  in- 
cidental services  like  the  one  in  question,  would  be  defeated.' 
It  is  indeed  now  perfectly  well  settled  that  corporations  may 
commence  and  prosecute  actions  upon  all  promises  made  to 
them  which  fall  within  the  scope  of  their  design  and  authority. 
Where,  for  example,  the  question  was,  whether  an  aggregate 
corporation  could  sue  in  an  action  for  use  and  occupatioUi 
where  the  tenant  had  occupied  land  belonging  to  the  corpora- 

*  Trenton  Bank  v.  Haventick,  6  Halat.  (N.  J.)  R.  171. 
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tion  without  deed,  it  was  held,  that  it  could,  as  otherwise,  or 
if  a  promise  could  not  be  implied,  an  action  for  use  and  occu- 
pation could  never  be  brought  by  a  corporation.'  It  is  equaUy 
well  settled,  that  corporations  may  sustain  actions  for  all  in- 
juries done  to  the  body  corporate,  as  if  an  injury  is  done  to  one 
of  the  members,  by  which  the  body  at  large  is  put  to  any 
damage,  it  may  sue  on  that  account.*  A  corporation  may 
also  have  a  writ  of  right  as  any  tenant  in  fee  simple  may ; ' 
and  may  prosecute  all  such  real  and  possessory  actions  as  are 
applicable  to  the  case.^ 

Two  incorporated  companies  may  unite  in  an  action  of  as- 
sumpsit to  recover  a  sum  of  money  deposited  in  a  bank  in 
their  joint  names.  Not  being  partners,  they  are  tenants  in 
common,  and  in  that  character,  there  is  no  objection  to  their 
joining  in  a  suit*  It  cannot  be  necessary  for  this  purpose,  to 
decide  whether  it  be  in  the  power  of  the  two  corporations,  who 
are  plaintiffs,  to  consolidate  their  stock,  or  to  form  a  partner- 
ship. General  principles  are  against  the  power  of  corporations 
to  do  such  acts.' 

But,  as  is  laid  down  by  Kyd,  where  an  action  is  given 
to  a  common  informer  to  sueTor  a  penalty  by  the  words,  "  any 
person  or  persons,"  a  corporation  aggregate  cannot  sue  as  a 
common  informer.^ 

§2,  A  company  claiming  to  be  incorporated  has  only  to 
show  that  it  has  been  regularly  and  effectually  made  a  corpo- 
rate body,  to  enable  it  to  sustain  a  suit  beyond  the  jurisdic- 


*  Mayor  of  Stafford  v.  Till,  4  Bing.  R.  54.  And  see  ante,  Chap.  VHI.  IX. 

*  1  Kyd,  190,  who  cites  Brian,  C.  J.  21  Ed.  4  ;  Bro.  Corp.  63. 

*  1  Kyd.  185.     • 

*  1  Chitty  PL  102  ;  Com.  Dig.  Tit.  Franchise ;  Gospel  Society  v.  Wheeler, 
3  Gallis.  (Cir.  Co.)  R.  105. 

*  New  York  and  Sharon  Canal  Co.  v.  Falton  Bank,  7  Wend.  (N.  Y.)  R. 
412. 

*  Ibid. 

'  1  Kyd,  218.    Mr.  Kyd  says  it  was  so  held,  on  7  Geo.  2,  c.  7,  in  C.  B. 
and  refers  to  Strange,  1241. 
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tion  within  which  it  is  constituted.  Thus,  in  Ae  ease  of 
the  Dutch  West  India  Company,  it  was  long  since  decided  in 
England,  both  in  the  King's  Bench  and  Common  Pleas,  that 
a  Dutch  corporation  might  sue  in  England,  though  the  objeo-* 
tion  was  made,  that  it  could  not  maintain  a  suit  on  account 
of  its  foreign  character.^  And  it  has  been  more  recently  held, 
that  a  foreign  corporation  may  maintain  an  action  of  assomp* 
sit  in  England  by  their  corporate  name.*  In  the  case  of  the 
National  Bank  of  St  Charles,  in  the  kingdom  of  Spain,  which 
sued  in  England  in  its  corporate  capacity,  letters  of  the  de- 
jbndant  were  put  in  and  read,  in  which  he  admitted  that  he 
held  in  his  hands  a  very  large  sum  of  money,  the  property  of 
the  bank.  A  witness  produced  a  copy  of  the  charter  of  dio 
king  of  Spain,  incorporating  this  bank.  He  at  the  same  time 
stated  that  he  procured  this  copy  from  the  office  of  the  coua* 
eil  of  Castile,  which  is  the  proper  place  for  charters  of  this 
kind  to  be  kept,  and  that  he  examined  this  copy  with  the 
original  charter.  The  jury,  on  being  adced  by  the  court 
whether  this  bank  in  question  was  the  one  incorporated  bjr 
die  king  of  Spain,  having  answered  in  the  affirmative,  the 
verdict  was  for  the  plaintiff."  Indeed,  it  may  in  England  be 
deemed  well  settled,  that  after  it  has  been  proved,  like  any 
other  matter  of  fact,  that  an  association  of  persons,  who  bring 
a  suit  in  any  foreign  court  by  a  corporate  name,  have  been  in- 
corporated, there  is  no  more  reason  why  their  suit  should  not 
be  sustained,  than  there  is  why  the  suit  of  a  natural  individ* 
ual,  who  is  a  foreigner,  should  not  be. 

Every  argument  in  favor  of  entertaining,  in  American 
courts,  suits  by  corporations  created  by  the  laws  of  a  country, 
not  forming  part  of  the  American  confederacy,  applies  wijh 
still  greater  force  to  corporations  of  the  States  composing  the 


*  Dutch  West  India  Company  o.  Henrique*  Van  Mojsee,  9  Ld.  Raymd. 
1535;  1  Str.  619. 

'  Chitty  on  Contracts,  86,  who  cites  1  Ryan  &  Moody,  190. 

*  National  Bank  St.  Charles  v.  De  Bernales,  1  C.  dit  Payne,  569 ;  and  see 
Beverly  t^.  Lincoln  Gas  Light  Co.  6  Adolph.  &  Ellis,  899. 
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confederacy.  It  was  truly  said  by  Judge  Cabell,  of  Virginia^ 
IB  a  case  before  him  respecting  the  power  of  a  foreign  corpora* 
tion  to  sue  abroad,  ''It  is  rendered  doubly  necessary  by  the 
intimacy  of  our  political  union,  and  by  the  freedom  and  fro* 
qiiency  of  our  commercial  intercourse."  *  In  an  action  whers 
tfie  defendants  pleaded  in  abatement,  that  the  ''  Portsmouth 
liyery  Company"  was  not  a  body  incorporated  by  the  legisla* 
ture  of  Massachusetts ;  and  where  it  was  said  that  the  damages 
should  hare  been  demanded,  in  the  name  of  all  the  persona 
eensiiiuimg  the  said  campantfj  suing  in  their  private  and  tii- 
dimdual  capacities ;  the  court  said  that  the  principle  suggest* 
ed  by  the  pka  had  no  foundation  in  any  maxim,  or  in  any 
argument  of  public  policy.  That  the  legislature  of  the  State 
recognized  in  many  instances,  and  to  many  purposes,  corpora- 
tions existing  by  foreign  laws ;  and  that  the  power  of  a  cor- 
poration to  sue  a  personal  action,  within  the  State  of  Massa- 
chusetts, was  not  restricted  to  corporations  created  by  the  laws 
of  that  State,  as  was  supposed  by  the  plea  in  abatement.  The 
plea  accordingly  was  held  to  be  insufficient'  Nothing  is,  indeed, 
better  settled,  than  that  corporations  may  institute  suits  in  the 
courts  of  other  States  as  well  as  of  other  coimtries  than  those 
under  whose  laws  they  have  been  established.*  Trustees  of  a 
foreign  corporation,  appointed  by  a  court  of  equity,  may  main- 
tain an  action  in  their  own  names  upon  a  negotiable  note, 
came  to  their  hands  with  other  assets  of  the  institution.* 


^  Bank  of  Msrietta  o.  Pindslf,  fte.  9  Rand.  R.  465. 

'  PortMaooih  Liv«ry  Campaay  v.  Wataoo,  10  lfa».  R.  91. 

'  fiokoiab  V.  ilbaaia*  &o.  Canal  Co.  S  Seanoion  (Bl.)  R.  937.  Sss 
likowtee  Bank  of  Washteoaw  v.  Montgomory,  9  lb.  498;  Britiah  Amoriea* 
Land  Co.  o.  Amea,  6  Met.  (Maaa.)  R.  391 ;  Fraxier  v.  Wilcox,  4  Rob.  (La.) 
R.  518 ;  Bank  of  Edwardaville  o.  Simpaon,  1  Miaao.  R.  5 ;  Lewia  v.  Bank 
of  Kentncky»  19  Ohio  R.  139 ;  New  York  Fire  Inavrance  Co.  v.  Ely,  9 
Conn.  R.  605.  Corporationa  of  other  Statea  may  aae  in  Loniuana.  Chriaty'a 
Digeat,  91,  who  cites  WiUiamaon  v.  Smooi,  7  Martin  (La.)  R.  31 ;  and 
also  aee  Pieaidvnt,  dec.  of  Lombard  Bank  «•  Thorp.  6  Cowen  (N.  Y.)  R.  46 ; 
Hsrtfixrd  Bank  s.  Bairy,  17  Maao.  R.  97. 

«  Stewart  «.  loawanoe  Co.  9  Wmta  CPeon.)  R.  196. 
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The  legislature,  however,  has  power  to  prohibit  foreign  cor» 
porations  from  contracting  in  the  State ;  but  until  it  does  so, 
contracts  so  made  will  be  enforced.'  In  Bank  of  Marietta  v. 
Pindalf,'  the  court,  (though  as  a  general  rule  they  aUowed 
that  a  corporation  created  by  the  laws  of  one  State  might  sue 
in  another,)  yet  they  said  that  it  would  not  be  permitted  to  a 
bank  in  Ohio  to  establish  an  agency  in  Virginia  for  discount- 
ing notes,  or  for  carrying  on  any  other  banking  operations ; 
nor  could  they  sustain  an  action  oa  any  note  thus  acquired  by 
them.  But  they  said  there  was  nothing  in  the  policy  of  the 
laws  of  Virginia,  which  restrained  its  citizens  from  promoting 
their  accommodation  and  interests  by  borrowing  money  from 
a  bank  in  Ohio ;  nor  was  it  the  policy  of  its  laws  to  restrain 
one  citizen  in  Virginia  from  executing  to  another  citizen  or  to 
a  foreigner  a  note  payable  at  a  banking  house  legally  consti- 
tuted in  Ohio ;  nor  to  prevent  such  bank  from  taking  an  as- 
signment of  such  note  by  discounting  it  in  Ohio ;  and  a  debt 
thus  contracted,  the  court  said,  might  be  recovered  by  the 
bank  by  suit  in  Virginia.  It  was  held  by  the  Supreme  Court 
of  the  State  of  New  York,  that  a  foreign  corporation,  keeping 
an  office  in  that  State  for  receiving  deposits  and  discounting 
notes  without  being  expressly  authorized  by  the  laws  of  that 
State  to  do  so,  cannot  maintain  an  action  for  the  money  loaned 
either  on  a  note  or  other  security  taken  on  such  loan,  or  on 
tiie  count  for  money  lent  This  decision  was  made  in  refer- 
ence to  a  provision  in  the  revised  laws  of  that  State,  that 
where,  by  the  laws  of  the  State,  any  act  is  forbidden  to  be  done 
by  a  corporation,  without  express  authority  of  law,  and  such 
act  be  done  by  a  foreign  corporation,  it  shall  not  be  authorized 
to  maintain  any  action  founded  upon  such  act,  or  upon  any  liar 
bility  or  obligation,  express  or  implied,  arising  out  of,  or 
made,  or  entered  into,  in  consideration  of  such  act* 


>  Frazier  v.  Wilcox,  4  Rob.  (La.)  R.  618. 

'  B&nk  of  Marietta  v.  Piodalf,  9  Rand.  (Va.)  R.  465. 

*  New  Hope,  Ac.  Co.  «.  Pough.  SUk  Co.  85  Wend.  (N.  T.)  648.  The 
eases  in  the  same  court  avoiding  the  note,  but  allowing  a  leoorery  on  the 
oount  for  mofi«y  knif  were  questioned.    Those  cases  were  Utica  Ins.  Co.  •• 
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And  a  cOifNiitttion  itiai^  sii6  in  a  foreign  court  of  equity  a# 
vdU  as  in  a:  fbreign  ooort  of  iaw.  In  the  case  of  SilTerlake 
Bank  «;  North,  kk  iht  Conirt  of  Chancery  of  New  York,*  (m» 
ground  of  diBfenee  "waa,  that  ibe  plaintiiTs,  being  a  corporatioB 
cnated  in  Fenosylvama,  had  no  capacity  to  sue  in  Nev  York, 
as  a  banking  covporation.  But  Chancellor  Keat  said  that  ho 
could  see  nothing  in  the  objection  which  was  even  plausible ; 
and:  he  considered  it  wdl  settied,  duut  foreign  corporations 
might  SUB  in  New  York  in  Aeir  corporate  name,  and  might 
jMDTB,  as  a  mutter  of  fact,  if  the  same  were  denied,  that  the;^ 
were  lawfully  incorporsrted.  The  Court  of  Chancery,  said  tho^ 
chancellor,  diouldbeasfipeely  opento  such  suitors  asacourt  of 
lerw;  and  it  would  be  most  unreasonable  and  unjust  to  deny 
them  th»t  privilege.    They  might  well,  he  said,  exclaim, 

Qnod  gwdiift  hoe  hominum  1 
■  hoBpitio  prohibemur  arens. 

$  3.  As  to  the  question  raised  in  the  case  of  the  Bank  of 
Gnited  States  v.  Devaux,*  whether  the  old  United  States 
Bank,  by  virtue  of  its  act  of  incorporation,  was  empowered  to 
sue  in  the  federal  courts  of  the  Union,  the  opinion,  as  given  by^ 
Marshall,  C.  J.,  was  as  follows  : 

''  The  judicial  power  of  the  United  States,  as  defined  in  the 
constitution,  is  dependent, —  1st.  On  the  nature  of  the  case; 
and,  2d  On  the  characters^  the  parties.  By  the  judicial  act^ 
the  jurisdiction  of  the  circuit  courts  is  extended  to  cases  where 


K^  8  Cow.  (N.  Y.)  R.  90 ;  lb.  o.  CaldweU,  3  Wend.  (N.  T.)  R.  390.  ▲ 
fomgn  eorpoiation-  may  sue,  in  PennsylTania,  in  its  own  name,  or  in  that  of 
its  tmstees.  Bat  qtuwe,  whether  an  agreement  between  a  foreign  banking* 
institation  and  a  citizen  of  PennsylTania,  by  which  the  bank  notes  of  the  in- 
■titation  were  to  be  kept  in  eircnlation,  by  means  of  lending  or  dlseonnting* 
negotiable  paper  with  them,  m  such  an  establishment  of  an  office  of  discoanl^ 
ia  that  aiaiB  as  to  be  a  violatioD  of  the  act  of  the  88th  Maroh,  1806.  Stew- 
«l  «s  las.  Company,  9  Watts  (Peno.)  R.  198. 

>  SiWerlake  Bank  v.  North,  4  John.  (N.  Y.)  Ch.  R.  370. 

'Bank  of  Uniled  States  v.  Dofanz,  5  Cranoh  (U.  S.)  R.  84. 

32* 
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the  constitutional  right  to  plead  and  be  impleaded,  in  the 
courts  of  the  Union,  depends  on  the  character  of  the  parties ; 
but  the  circuit  courts  derive  no  jurisdiction  from  that  act,  ex- 
cept in  the  single  case  of  a  controversy  between  citizens  of  the 
same  State,  claiming  land  under  grant  from  different  States. 
Unless,  th^i,  jurisdiction  over  this  cause  has  been  given  to  the 
circuit  court  by  some  other  than  the  judicial  act,  the  Bank  of 
the  United  States  had  not  a  right  to  sue  in  that  court,  upon 
the  principle,  that  the  case  arises  under  the  law  of  the  United 
States.  The  plaintiffs  contend  that  the  incorporating  act  con- 
fers this  jurisdiction.  That  act  creates  the  corporation,  gives 
it  a  capacity  to  make  contracts  and  to  acquire  property,  and 
enables  it  <  to  sue  and  be  sued,  plead  and  be  impleaded,  an- 
swer and  be  answered,  defend  and  be  defended,  in  courts  of 
record,  or  any  other  place  whatsoever.'  This  power,  if  not 
incident  to  a  corporation,  is  conferred  by  every  incorporating 
act,  and  is  not  understood  to  enlarge  the  jurisdiction  of  any 
particular  court,  but  to  give  a  capacity  to  the  corporation  to 
appear,  as  a  corporation,  in  any  court  which  would,  by  law» 
have  cognizance  of  the  cause,  if  brought  by  individuals.  If 
jurisdiction  is  given  by  this  clause  to  the  federal  courts,  it  is 
equally  given  to  all  courts  having  original  jurisdiction,  and 
for  all  sums,  however  small  they  may  be.  But  the  9th  article 
of  the  7th  section  of  the  act  furnishes  a  conclusive  argmnent 
against  the  construction  for  which  the  plaintiffs  contend. 
That  section  subjects  the  president  and  directors,  in  their  in- 
dividual capacity,  to  the  suit  of  any  person  aggrieved,  by 
their  putting  into  circulation  more  notes  than  is  pennitted  by 
law,  and  expressly  authorizes  the  bringing  of  that  action  in 
the  federal  or  State  courts.  This  evinces  the  opinion  of  con- 
gress, that  the  right  to  sue  does  not  imply  a  right  to  sue  in  the 
courts  of  the  Union,  imless  it  be  expressed.  This  idea  is 
strengthened  also  by  the  law  respecting  patent  rights.  That 
law  expressly  recognizes  the  right  of  the  patentee  to  sue  in  the 
circuit  courts  of  the  United  States.  The  court,  then,  is  of 
opinion,  that  no  right  is  conferred  on  the  bank,  by  the  act  of 
incorporation,  to  sue  in  the  federal  courts." 
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$  4  It  was  held,  in  the  above  case  of  Bank  of  United  States  • 
V.  Devaux,  that  a  foreign  corporation  in  the  character  of  its 
members,  as  aliens^  may  sue  in  the  federal  courts  of  the  United 
States ;  but  these  courts  will  not  now  (as  will  be  shown  in  a 
subsequent  section)  go  behind  the  corporate  name,  and  see 
who  the  parties  really  interested  are.  Mr.  J.  Story,  in  the 
year*1814,  in  a  suit  instituted  in  the  circuit  court  for  the  dis- 
trict of  New  Hampshire,  during  the  war  with  England,  by  a 
religious  corporation,  constituted  in  England,  by  the  name  of 
the  Society  for  the  Propagaium  of  the  Gospel  in  Foreign 
Parts^*  considered  that  there  were  two  objections  to  the  ren- 
dition of  judgment  for  the  demandants.  First,  the  corporation 
itself,  being  estabUshed  in  the  enemy's  country,  acquired  the 
enemy's  character  from  its  domicil ;  secondly,  that  the  mem- 
bers of  the  corporation  were  subjects  of  the  enemy,  and  there- 
fore personally  affected  with  the  disabihty  of  hostile  alienage. 
As  to  the  first  objection,  the  judge  observed,  ''  In  general,  an 
aggregate  corporation  in  law  is  not  deemed  to  have  any  com- 
morancy, although  the  corporators  have ;  *  yet  there  are  ex- 
ceptions to  this  principle;  and  where  a  corporation  is  estab- 
lished in  a  foreign  country,  by  a  foreign  government,  it  is  un- 
doubtedly an  alien  corporation,  be  its  members  who  they  may ; 
and  if  the  country  become  hostile,  it  may,  for  some  purposes 
at  least,  be  clothed  with  the  same  character.  Even  in  respect 
to  mere  municipal  rights  and  duties,  an  aggregate  corporation 
has  been  deemed  to  have  a  local  residence.  It  has  been  held 
to  be  an  '  inhabitant '  under  the  statute  for  the  reparation  of 
bridges ; '  and  an  '  inhabitant  and  occupier,'  liable  to  pay 
poor  rates,  under  the  statute,  43  EL  ch.  2.^    It  may  therefore 


*  Society  for  the  Propagation  of  the  Groepel,  &o.  o.  Wheeler,  S  GalUson 
R.  105.  In  cases  where  justice  requires  it,  the  court  will  look  into  the  resi- 
dence of  the  individual  members  of  a  corporation,  and  if  snch  members  can 
sae  in  any  court,  by  right  of  citizenship,  the  corporation  may  also  sue.  Lex- 
ington Man.  Co.  v.  Dorr,  S  Lit.  (Ey.)  R.  856. 

'  Inhabitants  of  Lincoln  Connty  v.  Prince,  9  Mass.  R.  M4. 
'  99  H.  8,  ch.  5 ;  3  Inst  697,  703. 

*  Rex  V.  Gardner,  Cowp,  83. 
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aequixe  rights^  and  be  subject  to  disabilities^  anain^  front  the 
country^  if  I  may  so  express  myself,  of  ito  demicil.  And,  in^ 
deed,  upon  prmeipla  ov  authority,  it  seems  to  me  diffieult  to 
maintain  diat  an  aggregate  ooisporatioDy  as,  far  instance^  an 
insuiance  company,  a  bank,  or  a  privateering  oooipaay,  eslah^ 
lished  in  the  enemy's  country,  could  merdy,  from  its  being  as 
inyisibte,  intangible  thing,  a  mere  incorporeal  and  l^al  enlityy. 
be  entitled  to  maintain  actions,  to  enfofce  rights^  acquire  piop* 
erty,  or  redress  wrongs,  when  its  own  pr<^erty  on  the  ooeaa 
would  be  good  prize  of  war.  If  the  reason  of  the  rule  of  dM. 
disability  of  an  alien  enemy  be,  as  is  sometimes  supposed,  thai 
the  party  may  not  recover  effects,  which,  by  being  carried 
hence,  may  enrich  his  coimtry^  that  reason  applies  as  well  tm 
the  cbse  of  a  corpooation,  as  of  an  individual,  in  the  hostila 
ceuatry.  If  the  reason  be,  as  Lord  Chiei  Justiee  E3rre^  in 
Sparenburg  v.  Barnatine,^  asserts  it  to  be,  that  a  man  profess^ 
ing  himself  hostile  to  our  country,  and  in  a  state  of  war  with? 
it,  cannot  be  heard,  if  he  sue  for  the  b^iefit  and  protection  of 
our  laws  in  the  courts  of  our  country,  that  reason  is  not  less 
significant  in  the  case  of  a  fordgn  corpon^on  than  of  a  for* 
eign  individual,  taking  advantage  of  the  protection,  vesouices, 
and  benefits  of  the  enemy's  country.  In  point  of  law,  they 
stand  upon  the  same  finiting.  It  has  been  argued  that  the 
Qourt  will  look  to  the  purposes  for  which  the  coiperation  was; 
instituted,  and  to*  th&  conduct  which  it  observes ;  if  these  be* 
itmocmt  or  meritoriaiiiSy  they  affi)rd  an  exception  front  dis. 
general  rule.  Bui  it  is  not  the  private  charactOT  or  conduct  of 
an  individual  which  gives  him  the  hostile  or  neutral  cfaarac* 
tar.  It  is  the  character  of  the  nation  to  which  he  belongs  and 
where  he  resides.  He  may  be  retired  from  all  business,  de- 
voted to  mere  spiritual  affairs,  or  engaged  in  works  of  charity, 
religion,  and  humanity,  and  yet  his  domicil  will  prevail  over 
the  innocence  and  purity  of  his  life.  Nay  more,  he  may  disap- 
prove of  the  war,  and  endeavor  by  all  lawful  means  to  assuage 
or  extinguish  it,  and  yet,  while  he  continues  in  the  country,  he 


>  1  Bos.  &  Pull  lea. 
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is  known  but  as  an  enemy.  The  same  principle  must  apply, 
in  the  same  manner,  to  a  corporation.  The  objects,  indeed,  of 
the  present  corporation  are  highly  meritorious  and  worthy  of 
public  favor ;  but,  upon  the  doctrines  of  law,  it  must  be  deem- 
ed a  British  alien  corporation,  and  as  such  liable  to  the  imputa- 
tion of  being  an  enemy's  corporation,  unless  it  can  be  protect- 
ed upon  other  principles." 

But  although  the  opinion  of  the  court  was,  that  the  corpora- 
tion itself  and  the  members  also  were  alien  enemies,  yet,  for 
aught  that  appeared  on  the  face  of  the  record,  every  member 
of  the  corporation  might  then  be  domiciled  in  the  United 
States  under  the  license  of  government.  And  in  respect  to  the 
corporation  itself,  although  established  in  Great  Britain,  it 
might  have  had  the  safe  conduct  or  license  of  the  United  States 
government  for  its  property  and  corporate  rights.  This  was 
one  reason  why  the  court  sustained  the  power  to  sue,  notwith- 
standing their  opinion  upon  the  abstract  question  of  right 
And  another  consideration,  which  the  court  thought  would 
weigh  in  the  case,  was,  that  the  suit  was  commenced  during 
peace,  and  on  the  declaration  of  war,  it  was  competent  for  the 
tenants  to  plead  the  hostile  ali^iage  of  the  demandants,  if  it 
existed,  in  bar  to  the  further  prosecution  of  the  suit,  in  the  na- 
ture of  a  puis  darrein  continuance.  And  as  they  did  not  so 
plead,  they  thereby  affirmed  the  ability  of  the  demandants  to 
prosecute  to  judgment.^ 


^  Le  Bret.  «.  Papillon,  4  East,  503;  and  also  West  v.  Satton,  S  Lord 
Raym.  853,  were  cited  by  the  court.  Another  consideration  which  the  conrt 
mentiooed,  as  one  which  was  in  favor  of  their  overruling  the  motion  in  ai^ 
rest  of  judgment,  was  thus  stated  by  Judge  Story  :  ''  Another  consideration, 
derived  from  the  express  provision  of  the  9th  article  of  the  British  Treaty  of 
1794,  ought  not  to  be  omitted.  That  article  stipulates  that  British  subjects, 
who  then  held  land  in  the  territories  of  the  United  States^  and  American  cit* 
nens,  who  then  held  land  in  the  dominions  of  his  majesty,  shall  continue  to 
hold  them,  according  to  the  nature  and  tenure  of  their  respective  estates  and 
titles  therein,  and  may  grant,  sell,  and  devise  the  same,  to  whom  they  pleasei 
in  like  manner  as  if  they  were  natives ;  and  that  neither  they,  nor  their  heirs 
or  asngns,  shall,  so  &r  as  respects  the  said  lands  and  the  legal  remedies 
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^  S.  Having  thus  considerered  the  subject  of  the  corporate 
figfal  to  sue,  we  are  next  to  treat  of  the  Uability  of  a  corpora- 
lion  to  be  sued.  The  ancient  doctrine  was  that  the  action  of 
aanimpsit  could  not  be  supported  against  a  corporation,  unless 
in  the  case  of  promissory  notes,  and  other  contracts  sanctioned 
by  particular  legislative  provisions.*    And  as  late  as  1799,  hi 


iaddeiit  thereto,  be  regarded  as  diem.  This  trtide  has  nerer  been  aeDiilM, 
and  therefore  remaina  in  iuU  foree.  It  deaenrea,  and  ought  to  lecehey  a 
liberal  and  enlarged  conatractioo.  There  can  be  no  doubt  that  eorporationa^ 
aa  well  aa  individaala,  are  within  ita  parriew ;  and  the  preaeni  claim  not 
only  may  be,  bat  in  fact  ia,  one  which  it  completely  embracea.  The  title 
of  the  demandanta,  aa  haa  been  already  atated,  accrued  before  the  revolu- 
tionary war.  It  waa  obylooaly  the  deaign  of  the  contracting  partiea  to  re- 
moTO  the  diaability  of  alienage,  aa  to  persona  within  the  pnrriew  of  the  ait^ 
ole,  aad  to  procure  to  them  a  perlbol  enjoyment  and  dipoaal  of  their  eatalea 
and  titlea.  If  during  war  their  right  to  grant,  aell,  or  deviae  audi  ealatas 
and  titlea  were  aaapended,  it  would  materially  impair  their  Talue.  If  the 
remediea  incident  to  aoch  eatatea  for  treapasaea,  diaaeiain,  and  other  tortious 
acta,  were  during  war  auapended,  not  only  would  the  aecurity  of  the  prop- 
erty be  endangered,  but  if  war  ahould  laat  for  many  years,  the  atatute  of 
Hmitationa  of  the  Tarioua  States  would,  by  lapee  of  time,  bar  the  party  of  his 
lemedy,  and  in  aome  eaaee  of  hla  eatate.  Thia  aeema  againoc  the  apirit  aad 
intent  of  the  artide,  and  puta  the  party  npon  the  footing  of  an  alien  eneay, 
while  the  language  oonoedea  to  him  all  the  benefita  of  a  natiYo.  Looking 
to  the  general  moderation  with  which  the  rights  of  war  are  exercised  in 
modern  timea,  under  the  policy,  if  not  the  law,  of  nationa,  perhaps  it  would 
not  aeem  (for  I  mean  not  to  give  any  absolute  opinion)  an  undue  indulgence 
to  hold  that,  aa  to  all  titlea  and  eatatea  within  the  article,  an  alien  enemy 
may  well  maintain  all  the  legal  remediea,  aa  in  a  time  of  peace.  At  least,  it 
cannot  be  presumed  that,  in  this  favored  claaa  of  caaea,  the  party  haa  not  r»> 
eeived  the  licenae  or  aafe  conduct  of  the  government,  to  pursue  his  rights 
and  remediea  during  the  war.  And  unleaa  anch  preaumption  can  be  madsy 
when  there  are  no  facta  on  the  record  to  warrant  it»  the  plaintiflb  must  be  en* 
titled  to  judgment." 

>  I  Chit,  on  Pleading,  102 ;  6  Yin.  317,  pi.  49 ;  16  East,  611.  Whem 
the  power  of  a  trading  or  other  corporation  to  draw  and  accept  bilk  ia  n- 
oognized  by  atatute,  aaanmpait  lies  againat  it ;  although,  in  England,  says 
Mr.  Chitty»  an  action  of  debt  ia  generally  the  only  remedy  againat  a  oorpo* 
ration.  Chitty  on  ContractSi  86  ;  and  see  Mnrray  t».  East  India  Co.  $  K 
ft  Aid.  904 ;  6  Eaat,  d39. 
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a  eaae  m  Ae  Supreme  Court  of  Pennsylvania,  the  queetion 
aiose  upon  a  special  verdict,  whether  an  action  of  inddniatHB 
•»sum/m#,  upon  an  implied  promise,  eould  be  maintained 
against  an  ineorporated  turnpike  company,  as  a  ccwporation 
eould  only  contract  by  deed  under  the  corporate  seal ;  and  the 
eourt  held,  that,  on  the  ground  stated,  the  company  was  not 
liable  to  be  sued  in  that  form  of  action.^  But  it  having  since 
become  well  settled,  by  the  more  recent  decisions  of  the  courts 
•f  the  United  States,  that  corporations  may  act  by  parol,'  il 
has  resulted,  as  a  matter  of  course,  that  assumpsit  will  he 
against  a  oirporation;  and  such  is  now  the  established  doc 
trine  in  this  country.  The  Supreme  Court  of  MassachusettSi 
a  number  of  years  since,  decided  tliat  assumpsit  would  lid 
gainst  a  corporation,  where  there  is  an  express  promise  by  an 
agent  of  the  corporation,  or  a  duty  arising  from  some  act  or 
request  of  such  agent,  within  the  authority  of  the  ccNrporation.' 
And  in  a  very  late  case  in  the  same  State,  it  was  held,  that 
aicher  an  action  of  debt  or  of  assumpsit  may  be  maintained  upon 
aa  implied  promise,  for  labor  done  and  materials  found,  under 
a  special  contract,  which  has  not  been  performed  on  the  part 
of  a  corporation/  In  a  case  in  the  Supreme  Court  of  the 
United  States,  an  attempt  was  made  to  distinguish  between 
express  and  implied  promises,  as  to  the  liability  of  corpora- 
tions to  be  sued  in  assumpsit.*  But  the  distinction  was  disre- 
garded, and  the  court  went  the  whole  length,  of  giving  the 
same  remedies  against  incorporated  companies,  in  matters  of 
contract,  as  against  individuals.  The  old  cases  are  there  re- 
viewed, showing  that  the  law  has  been  progressively  altering, 
with  respect  to  the  validity  of  acts  done  by  corporations  not 
under  their  seal.  The  court  observe,  upon  the  English  author^ 
ities  referred  to,  that,  as  soon  as  it  was  settled  that  a  regularly 

*  Breckbill  v.  Tornpike  Co.  3  Dallas  (Pena.)  R.  496 ;  and  see  Marias 
In.  Co.  «.  Yoong,  1  Crancb,  332. 

*  See  ante,  Chap.  VII.  and  YllL  as  to  power  and  mode  of  contracting. 

*  Haydeo  t>.  Middlesex  Tarn.  Co.  10  Mass.  R.  30 ;  and  see  ante,  Ch.  IX. 

*  Smitli  V.  Congregational  Meeting-house,  S  Pick.  (Mass.)  R.  178. 

*  Bank  of  Columbia  v.  Patterson,  7  Cranch  (U.  S.)  R.  290. 
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appointed  agent  of  a  corporation  could  contract  in  its  namey 
without  a  seal,  it  was  impossible  to  maintain  any  longer  that 
a  corporation  was  not  liable  upon  promises ;  otherwise  there 
would  be  no  remedy  against  the  corporation ;  and  the  court 
concluded  by  saying,  that  it  is  a  sound  rule  of  law,  that 
whenever  a  corporation  is  acting  within  the  scope  of  the  legit- 
imate purposes  of  the  corporation,  all  parol  contracts  made  by 
its  authorized  agents  are  express  promises  of  the  corporation, 
and  all  duties  imposed  upon  them  by  law,  and  all  benefits 
conferred  at  their  request,  raise  implied  promises,  for  the  en- 
forcement of  which  an  action  will  lie.  In  the  Supreme  Court 
of  New  York,  also,  Mr.  Chieif  Justice  Thompson  held  express- 
ly that  assumpsit  will  lie  against  a  corporation  on  an  implied 
promise.  In  this  case,  a  turnpike  company  covenanted  to  pay 
money,  and  a  part  had  been  paid ;  assumpsit,  the  court  held, 
would  lie  on  the  implied  promise  to  pay  the  balance.*  And 
in  another  case  in  New  York  it  was  held,  that  assumpsit 
would  lie  against  the  corporation  on  the  implied  promise  to 
pay  the  amount  of  damages,  assessed  by  a  jury,  for  the  land 
of  the  plaintiff  taken  by  the  corporation.'  The  same  is  the  gen- 
eral rule  in  Pennsylvania,'  and  in  New  Jersey,*  and,  we  be- 
lieve, throughout  the  country.'  And  in  an  action  of  assumpsit 


*  Danforth  t;.  Presideat,  &c.  of  S.  &  D.  Tarnpike  Road,  13  Johas. 
(N.  Y.)  R.  287. 

*  SiafTurd  v.  Corporation  of  Albany,  6  Johns.  (N.  T.)  R.  1 ;  S.  C.  7 
Johns.  (N.  Y.)  R.  541. 

*  Chestnat  Hill  Turnpike  Co.  v.  Rotter  4  S.  &  Rawle  (Penn.)  R.  16 ; 
OTerseers  of  N.  Whitehall  v.  Oferaeers  of  S.  Whitehall,  3  S.  &  Rawle 
(Penn.)  R.  117. 

^  Baptist  Charch  t;.  Miilford,  3  Halstead,  (N.  J.)  R.  182. 

*  See  also  Worcester  Tump.  Corporation  v.  Willard,  5  Mass.  R.  80 ;  Gil- 
more  V.  Pope,  5  Mass.  R.  491 ;  Andover  and  Medfurd  Turnp.  Co.  v.  Gould, 
6  Mass.  R.  40  ;  Don  v.  Rector,  £rc.  of  St.  Andrew^s  Church,  14  Johns. 
(N.  Y.)  R.  118 ;  Randal  v.  Van  Vechten,  19  Johns.  (N.  Y.)  R.  60  ;  Quia 
V.  Harford,  1  Hill  (N.  Y.)  R.  82.  In  Vermont,  Essex  Bridge  Co.  v.  Tattle, 
Vt.  R.  293 ;  Procton  v.  Webber,  1  D.  Chip.  (Vt.)  R.  371 ;  Stone  ».  Con- 
gregational Soc.  14  Vt.  R.  86;  Mutual  Ins.  Co.  r.  Cummings,  11  Vt.  R. 
603. 
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against  a  corporation,  it  makes  no  difference  whether  the  agent 
who  makes  the  contract  in  behalf  of  the  corporation  was  ap- 
pointed mider  seal  or  by  vote.* 

§  6.  It  has  been  held,  even  in  England,  that  a  special 
action  on  the  case  will  lie  against  a  corporation,  to  compel  a 
transfer  of  stock;  and  a  special  action  of  assumpsit  was 
afterwards  brought  against  the  bank.'  In  a  case  in  New 
York,  where  a  motion  was  made  for  a  mandamtis^  to  be 
directed  to  the  president,  directors,  and  company  of  the 
Mechanics  Bank,  commanding  them  to  permit  M.  S.  to 
transfer  eight  shares  of  the  capital  stock  of  the  bank  standing 
on  the  books  of  the  bank;  the  court  refused  to  allow  that 
remedy,  and  said  there  was  an  adequate  remedy  by  a  special 
action  on  the  case,  to  recover  the  value  of  the  stock,  if  the 
bank  unduly  refused  to  transfer  it'  So,  in  Gray  v.  The 
Portland  Bank,^  it  was  held  by  the  Supreme  Court  of  Massa- 
chusetts, that  a  special  action  on  the  case  lies  against  an 
incorporated  bank,  for  refusing  to  permit  an  original  stock- 
holder to  subscribe  and  hold  the  new  stock  created  by  the 
corporation.  So,  too,  in  an  action  of  assumpsit  against  the 
PrankUn  Insurance  Company,  it  was  held  that  the  company 
was  liable  in  damages,  to  persons  to  whom  shares  had  been 
conveyed  by  a  stockholder,  for  refusing  to  enter  upon  the 
books  the  transfer  which  the  stockholder  had  made.'       , 

$  7.  Though  it  has  been  supposed,  that  a  corporation  cannot 
be  sued  in  that  character  for  torts,  and  that  the  action  must  be 


>  Bank  of  the  Metropolis  o.  Guttschlieck,  14  Peters  (U.  S.)  Co.  R.  19; 
and  see  ante,  Chapters  VIII.  and  IX. 

'  Rex  V.  Bank  of  England,  Doug.  R.  434,  cited  in  Danforth  v.  President, 
dtc.  of  S.  &  D.  Turnp.  Co.  (sapra.) 

*  Shipley,  &c.  v.  Mechanics  Bank,  10  Johns.  (N.  Y.)  R.  484. 
«  3  Mass.  R.  364. 

*  Sargent  et  al.  v,  Franklin  Ins.  Co.  8  Pick.  (Mass.)  R.  ;  and  see,  also, 
Bates  V.  New  York  Ins.  Co.  3  Johns.  Cases,  238,  and  the  authorities  cited  in 
Chapter  XVL  relating  to  the  transfer  of  shares. 
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loroaght  against  each  porson  who  oonmitted  the  tort  by 
narne;^  yet  it  is  clear  that  incarpcnrated  ccMnpaniea  may  uX 
least  be  sued  in  their  corporate  character  for  damages  arifiiog 
from  neglect  of  duty,  and  for  trover.'  The  Supreme  Court  of 
P^nnsylrania  considered  that  if  any  injury  was  done  by  the 
agents  of  corporations  in  the  course  of  their  employment^  the 
corporation  should  be  responsible,  in  the  same  manner  that  an 
individual  is  responsible  for  the  actions  of  his  senrantBi 
touching  his  business ;  that  the  act  of  the  agent  was  the  act  of 
the  principal;  and  that  there  was  no  solid  ground  for  a 
distinction  between  contracts  and  Uxta*  Indeed,  say  the 
court,  with  respect  to  torts,  the  opinion  of  the  courts  seema  to 
have  been  more  uniform  than  with  respect  to  contracts ;  for  it 
might  be  shown,  Umt,  from  the  earliest  times  to  the  preseat 
day,  corporations  have  been  liable  for  torts.*  And  it  seems 
dearly  that  Lord  Ellenborough  entertained  the  same  opinion.^ 
And  it  has  been  held,  in  England,  that  a  corporation  is  liable 
in  tort  for  the  tortious  act  of  its  agent,  though  the  appointment 
of  the  agent  be  not  under  seal,  if  the  act  be  dene  in  the 
ordinary  service ;  and  that  a  jury  may  infer  the  agency  fiona 
an  adoption  of  the  act  by  the  corporation.* 

An  action  on  the  case  will  lie  against  a  corpocaiion  fior  & 
neglect  of  a  corporate  duty,  as  for  not  repaiimg  a  creek  whidi 
they  were  bound  to  do.*  So,  in  an  action  against  die  Susque- 
hannah  Turnpike  Company,  for  the  value  of  a  horse  killed  by 
the  fall  of  a  bridge  on  the  road,  it  was  held,  that  the  defend- 
ants were  liable  in  an  action  on  the  case,  as  they  had  not  used 
ordinary  care  and  diligence  in   the   construction   of 


>  1  Kyd,  325 ;  Bac.  Abr.  Corpor.  £.  S,  5. 

*  1  Chitty  on  Plead.  68. 

'  Chestnut  Hill,  &c.  Tarnp.  Co.  in  error,  v.  Rutter,  4  S.  A  Rawle  (Penn.) 
R.  6.  Id  this  case  much  learning  will  be  found  on  the  subject,  and  many 
references  to  the  Year  Books,  and  other  ancient  as  well  as  modem  authori- 
ties. 

^  Tarborough  o.  Bank  of  England,  16  East,  6. 

*  Smith  V,  Birmingham  Gas  Light  Co.  1  Adol.  it  Ell.  R.  GS6. 

*  Mayor  of  Lynn  v.  Turner,  Cowp.  86. 
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iMidges.^  So  also  an  action  was  maintained  in  Maasachoaettt 
against  a  canal  company  for  damage  suffeted  by  the  plaintiff^ 
in  consequence  of  the  locks  not  being  kept  in  repair.*  So  also 
in  Pemisylvama,  in  an  action  of  trespass  on  the  case  foe 
stopping  a  watercourse,  where  the  defendants  were  incorpo- 
rated as  a  turnpike  company,  and  who  caused  the  water  of  a 
rivulet  to  overflow  the  plaintiff's  tanyard;  it  was  held  that 
the  action  .would  lie,  and  that  the  defendants  were  guilty  of  a 
wrong.*  In  this  action  it  was  strongly  objected,  that  a  corpo* 
ration  could  not  be  guilty  of  a  tort ;  but  Tilghman,  G.  J.^ 
said  that  this  doctrine  was  fallacious  in  principle  and  mis- 
chievous in  its  consequences,  as  it  tends  to  introduce  actual 
wrongs  and  ideal  remedies ;  for  a  turnpike  company  might  do 
great  injury,  by  means  of  laborers  having  no  property  to 
answer  the  damages  recovered  against  them.^ 
It  was  fully  estabUshed,  in  the  case  wh^e  the  Bank  of 


*  Townsend  v,  Sosqoehannah  Tump.  Co.  6  Johns.  (N.  T.)  R.  90.  Bat 
it  ttiwt  be  a  clear  ease  of  negligence  ;  and  if  it  is  only  for  a  breach  of  pubUo 
dotj,  an  ndietment  is  the  proper  remedy.  Harris  v.  Baker,  4  Maal  &  S. 
97.  And  an  action  on  the  case  will  not  lie  against  the  inspedors  of  an  eko- 
iUmf  for  refosing  the  vote  of  a  person  legally  qualified  to  Yote,  without 
proving  malice  express  or  implied.  Jenkins  v.  Waldron,  11  Johns.  (N.  T.) 
B.  114 

*  Riddle  o.  the  Proprietors  of  Locks,  &C.  7  Mass.  R.  169. 

'  Chestnat  Hill,  &o.  Tump.  Co.  t;.  Rntter,  in  error,  4  S.  &  Rawle  (Penik) 
R.6. 

^  A  corporation  having  the  return  of  writs,  or  to  which  any  writ,  on  a 
mandamus,  for  instance,  is  directed,  is  liable  eventually  to  an  action  for  a 
false  return.  The  case  of  Argent  v.  The  Dean  and  Chapter  of  St.  Paul's, 
(the  case  was  referred  to  by  Buller,  J.,  in  S  T.  R.  16,)  was  an  action  for  a 
hhe  return  to  a  mandamus  respecting  an  election  to  a  verger's  place  in  that 
cathedral ;  and  no  objection  was  made  that  the  action  would  not  lie.  See 
also  the  oases  cited  in  Tarborough  «.  Bank  of  England,  16  East,  6 ;  and 
that  aetioBs  on  the  case  lie  against  corporations  for  nonfeasance  and  misfear 
sance,  sea  Burdick  v.  Champkdn  Glass  Co.  11  Vermont  R.  19 ;  Hamilton 
County  V.  Cincinnati,  ke.  Tump.  Co.  6  Wright  (Ohx>)  R.  603 ;  Fletcher  v. 
Asbunt  Railroad  Co.  86  Wend.  (N.  Y.)  R.  489 ;  Savage  Man.  Co.  tr.  Arm- 
•tnmg,  17  Maine  R.  34 ;  Rector  of,  &c  v.  Bnekhart,  3  Hill  (N.  T.)  R.  193 ; 
Rhodes  v.  Cleveland,  10  Ohio  R.  159. 
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England  was  the  defendant,  that  trover  will  lie  against  a 
corporation.  In  this  case  the  bank  was  declared  against  in  an 
action  of  trover,  for  three  promissory  notes  of  the  bank,  payable 
on  demand  for  £100  each,  describing  them  by  their  dates  and 
numbers.  After  a  verdict  for  the  plaintiff  before  Lord  Ellen- 
borough,  C.  J.,  at  Guildhall,  it  was  moved  to  arrest  the  judg- 
ment, on  the  ground  that  the  action,  being  founded  in  tort,  did 
not  lie  against  a  corporation.  But  his  lordship  was  of  opinion, 
that,  wherever  a  corporate  body  can  competently  do  or  order 
any  act  to  be  done  on  their  behalf,  they  are  liable  to  the  con- 
sequences of  such  act,  if  it  be  of  a  tortious  nature,  and  to  die 
prejudice  of  others,  and  the  action  was  sustained  in  this  case.' 
Consequently,  if  A.  puts  a  note  into  the  bank  and  wishes  to 
get  it  out,  and  the  bank  refuse  to  deliver  it,  the  bank  may  be 
sued  in  an  action  of  trover. 

It  has  been  laid  down  as  a  general  rule,  that  an  action  of 
trespass  cannot  be  maintained  against  a  corporation  aggregate, 
and  the  technical  reason  given  is,  that  a  capias  and  exigent 
do  not  lie  against  a  body  corporate,  which  is  the  proper  process 
in  an  action  of  trespass.  But  that  if  any  of  the  members  or 
servants  of  the  corporation  commit  a  trespass  in  asserting  the 
right  of  the  corporation,  the  action  must  be  brought  against 
them  individually,  and  they  may  justify  in  right  of  the  corpo- 
ration.' It  would  seem,  however,  to  be  now  the  better  opinioUi 
both  in  England  and  in  this  coimtry,  that  a  corporation  may 
be  sued  in  an  action  of  trespass,  for  a  trespass  committed  by  its 
authorized  agents.'  Both  by  the  civil  and  canon  law,  corpo- 
rations might  be  proceeded  against  and  punished  for  offences, 
as  well  as  natural  individuals,  if  the  offence  was  committed 
communicato  cansilio.    That  is  to  say,  a  corporation  might  be 


^  Tarborough  v.  Bank  of  England,  16  East,  6.    And  the  tame  point  ia 
eonfirmed  by  the  caae  or  Duncan  v.  Surrey  Canal,  3  Starkie,  R.  60. 

'  Bro.  Corpor.  43  ;  1  Kyd,  233. 

*  Yarborongh,  &c.  aupra ;  Chestnut  Hill,  &e.  Tump.  Co.  o.  Rotter, 
in  error,  4  S.  &  Rawle  (Penn.)  R.  le  ;  Gray  o.  Portland  Bank,  6  Mt 
R.  364. 
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ptmished  for  any  wrong  done  by  toy  xnembmr,  if  the  wrong 
was  suffered  or  ratified  by  the  corporate  body ;  and  the  instance 
given  is,  if  a  m^aiber  of  a  corporation  ousts  a  man  of  his 
castle,  and  the  corporation  retain  the  possession  of  such  castle 
to  its  own  use.^  For  that  which  is  done  by  the  member,  is 
deemed  to  be  the  act  of  the  whole,  when  the  whole  body  is 
apprised  of  it  and  permits  it ;  provided  it  is  not  a  high  public 
misdemeanor.'  The  subject  seems  to  have  been  viewed  very 
much  in  the  same  light  in  ancient  times  in  England;  and 
there  are  several  cases  in  the  Year  Books,  of  actions  of  tres- 
pass iMTOught  against  a  mayor  and  commonalty,  in  which) 
though  many  objections  were  taken  on  other  points,  none  ap^ 
pears  to  have  been  taken  to  the  action  itself.  Thus,  in  an 
action  of  trespass  against  a  mayor  and  commonalty,  and  a 
private  person  (a  member  of  the  corporation)  j<Mntly ;  in  which 
the  plaintiff  declared  on  a  right  of  exemption  from  toll,  and 
alleged  that  the  mayor  and  baU£b  and  the  individual  had  dis* 
trained  certain  beasts  from  the  toll ;  much  was  said  on  the  im» 
propriety  of  joining  the  individual  in  an  action  against  the 
corporation;  but  no  question  was  made  whether  such  an 
action  could  be  maintained  or  not  against  the  corporation 
simply.*  So  also  in  an  action  of  trespass  against  the  mayor 
and  commonalty  of  York;  and  it  was  pleaded  that  all  the 
inhabitants  had  a  right  of  common  in  the  land,  where  the 
trespass  was  suj^xxsed  to  have  been  committed.  The  plea 
was  held  not  good  because  the  action  was  against  the  eorpo^ 
ratieUy  and  the  plea  was  a  justification  as  toindividuab.  In  a 
subsequent  part  of  this  case,  it  is  said  that  a  corporation 
cannot  give  a  warrant  to  commit  a  trespass  vrithout  wriimg^ 
which  shows  that  it  was  considered  that  a  warrant  might  be 
given  in  writing,  which  would  have  been  sufficient  for  the 
plaintiff's 'purpose.  So  also,  where  the  archbishop  of  York 
brought  an  action  of  trespass  against  the  mayor,  &x^.,  of 


Mm 


»  Code  b.  4,  t.  98,  ^  7 ;  Dig.  b.  17,  t  U 
'  Ayliffe,  Chil  Law,  200. 
*  9  Hen.  6,  1 ;  9  Hen.  6,  36. 
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Kingston  upon  Hull  and  a  private  person,  in  which  he 
alleged  that  he  and  all  his  predecessors,  from  time  immemorial, 
had  enjoyed  the  franchise  of  having  all  deodands  and  other 
profits  in  the  water  of  Hull,  and  that  the  defendants  had 
disturbed  him  in  taking  the  said  profits ;  the  private  person 
pleaded  in  abatement  of  the  writ,  that  he  was  named  with  the 
mayor  and  commonalty ;  in  support  of  which  it  was  contended 
that  there  ought  to  have  been  several  actions,  because  the  process 
was  several,  being  capitis  and  exigent  against  the  individual, 
and  distringas  against  the  mayor  and  commonalty.  The  mayor 
and  commonalty  alleged  that  they  held  the  town  at  farm  of  the 
king  by  a  charter  which  they  produced,  and  said  that  the  water 
was  parcel  of  the  town,  and  that  they  had  so  held  it  inmiemori- 
ally,  &c. ;  but  it  was  not  objected,  that  such  an  action  would  not 
lie  against  the  corpoi^ation/  But  trespass,  it  has  been  held,  will 
not  lie  against  a  railroad  corporation,  for  an  injury  done  to  the 
plaintiff  by  the  locomotive  steam  engine,  whether  such  injury 
be  wilful  or  accidental  on  the  part  of  the  servants  of  the  com- 
pany, where  it  does  not  appear  that  the  injury  complained  of 
was  done  by  the  conmiand  or  with  the  assent  of  the  corpo- 
ration; ceise,  under  such  circumstances,  being  the  proper 
remedy.* 

Lord  Ellenborough  thought  that  the  statute  9  HexL  4,  c.  5, 
reciting  the  practice,  in  assizes  of  novel  disseisin  and  other 
pleas  of  land,  of  naming  the  mayor  and  commonalty,  as  dis- 
seisors, plainly  proves  that  corporations  may  be  considered  as 
disseisors.'  In  Massachusetts,  a  writ  of  entry  sur  disseisin 
was  brought  against  an  incorporated  company,  and  no  excep- 
ticHi  was  taken  that  the  defendants  were  incorporated.^    It  is 


'  45  Ed.  3,  S3.  It  is  now  well  settled,  in  England,  that  an  aetion  of 
trespass  will  lie  against  a  corporation  for  an  act  done  by  their  agent  within 
the  scope  of  his  authoritj,  and  that  in  sach  action  it  is  not  necessary  to  show 
the  appointment,  under  the  seal  of  the  corporation.  Mand  v.  Monmonth- 
shire  Canal  Co.  1  Carr.  &  Marsh.  (C.  B.)  R.  606. 

*  PhUadelphia,  &c.  R.  R.  Co.  o.  Wilts,  4  Whart.  (Penn.)  R.  143. 

*  Yarboroogh  v.  Bank  of  England,  16  East,  8. 

^  Doane  v.  Broad  St.  Association,  6  Mass.  R.  339. 
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clear  enough  that,  in  this  country,  an  action  of  trespass  and 
ejectment  will  lie  against  a  corporation.* 

When  we  consider  the  above  authorities,  ancient  and 
modern,  as  to  the  liability  of  corporations  to  be  sued;  and 
when  we  also  consider  that  it  is  the  policy  of  the  present  day, 
especially  in  the  United  States,  to  attach  to  them  the  same 
liabilities  to  which  natural  persons  are  subject,  there  can  be 
no  doubt  that  they  are  subject,  generally  speaking,  to  the  same 
liability  to  be  sued,  as  any  common  individual.'  Thus,  in  a 
very  late  case,  it  is  said  by  Marshall,  C.  J.,  ''  that  money  cor- 
porations, or  those  carrying  on  business  for  themselves,  are 
liable  for  torts,  is  well  settled ;  and  he  makes  no  distinction.* 
And  also  in  the  case  of  Sutton  v.  Bank  of  England,^  Abbott, 
C.  J.,  said  that  the  bank  of  England,  although  one  of  the 
greatest  mercantile  communities  in  the  world,  was  in  no  differ- 
ent situation  from  private  individuals  or  private  bankers,  but 
was  equally  responsible  for  its  acts. 

§  8.  The  corporation  may  be  sued  by  one  of  their  own 
members.  This  point  came  directly  before  the  court  in  the 
State  of  South  Carolina,  in  an  action  of  assumpsit  against  the 
Catawba  Company.  The  plea  in  abatement  was,  that  the 
plaintiff  was  himself  a  member  of  that  company,  and  therefore 
could  maintain  no  action  against  it  in  his  individual  capacity. 
The  court,  after  hearing  the  argument,  overruled  the  plea,  as 
containing  principles  subversive  of  justice;  and  they  moreover 


*  Dexter  v.  Troy  T.  &  R.  R.  Co.  8  HUl  (N.  Y.)  R.  639 ;  Bloodgood  v. 
M.  &  H.  R.  R.  Co.  18  Wend.  (N.  Y.)  R.  0.  la  this  last  ease,  the  action 
weot  through  the  Sapreme  Court  and  Coart  of  Errors  of  the  State,  without 
the  objection  being  thought  of.  And  see,  also,  Carmichael,  &c.  v.  Trustees, 
&c.  3  How.  (Miss.)  R.  84. 

'  See  Bushel  o.  Commonwealth  Ins.  Co.  15  Serg.  &  Rawle  (Penn.)  R. 
173. 

'  Fowle  V.  Common  Council  of  Alexandria,  3  Peters  R.  409.  Trespass 
may  be  brought  against  a  corporation  in  Vermont.  Lyman  v.  Bridge  Co. 
3  Aik.  (Vt.)  R.  855. 

«  Ryan  &  Moody  R.  59. 
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said  that  the  point  had  been  settled  by  two  former  cases, 
wherein  certain  officers  were  allowed  to  maintain  actkNis  for 
their  salaries  due  from  the  company.^  A  member  of  a  corpo- 
ration, who  is  a  creditor,  has  the  same  right  as  any  other 
creditor  to  secure  the  payment  of  his  demands,  by  attachment 
or  levy  on  the  property  of  the  corporation,  although  he  may 
be  personally  hable  by  statute  to  satisfy  other  judgments 
against  the  corporation.* 

^  9.  As  to  the  liability  of  a  corporatbn  to  indidmenij  it  is 
said  by  Kjrd,  that  it  seems  that,  where  a  corporation  has  been 
used  from  time  immemorial  to  repair  a  creek,  highway,  or 
bridge,  an  indictment  will  lie  against  it  f<»r  not  repairii^.  It 
is,  indeed,  he  says,  reported  to  have  been  said  by  Lord  Chief 
Justice  Holt,*  that  '^  a  corporation  is  not  indictable,  but  the 
particular  members  are."  This,  in  the  apprehension  of  Kyd| 
can  apply  only  to  the  case  of  a  crime  or  misdemeanor,  and 
that  an  indictment  may  lie  against  a  corporation  in  the  cases 
mentioned,  as  well  as  against  a  county  or  a  parish.^  A  case 
decided  in  the  Supreme  Court  of  the  State  of  Maine  seems  to 
have  settled  this  matter  upon  the  true  ground.  There  was  an 
indictment  charging  a  mill  and  manufacturing  corporation 
with  a  nuisance  in  the  erection  of  a  dam  across  the  river  P^ 
nobscot  The  counsel  for  the  defendant  contended,  that  an 
indictment  could  not  be  sustained  against  a  corporation,  in 
cases  like  this,  though  he  admitted  that  towns  and  parishes 
mig^t  be  indicted  for  not  removing  nuisanc<^ ;  but  even  those 
quasi  corporations,  he  maintained,  could  not  be  indicted  for 
die  erection  of  nuisances,  but  only  the  individuals  erecting 
them.  In  this  view  he  was  sustained  by  the  court  The 
court  considered  that  a  corporation  was  incapable  of  commit- 
ting any  crime  or  misdemeanor  by  any  positive  or  affirmative 


*  Waring  v.  Catawba  Co.  S  Bay  (S.  C.)  R.  100. 

*  Pierce  v.  Partridge,  3  Met.  (Masa.)  R.  44. 

*  1  Mod.  R.  550. 

«  Kyd  on  Corp.  235,  996. 
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act,  Of  of  inciting  others  to  do  so,  as  a  corporation ;  and  sug- 
gested that,  were  it  otherwise,  the  innocent  dissenting  minority 
would  become  equally  amenable  to  punishment  with  the 
guilty  majority,  and  that  such  only  as  take  part  in  the  meas- 
ure should  be  prosecuted  as  individuals,  either  as  principals, 
or  as  aiders  and  abettors.  They  therefore  decided  that,  when 
a  crime  or  misdemeanor  is  committed  under  color  of  corporate 
authority,  the  individuals  acting  in  the  business,  and  not  the 
corporation,  should  be  indicted.  The  court,  in  the  course  of 
their  opinion,  by  the  way  of  showing  the  absurdity  of  the  con- 
trary, remarked,  that  at  a  corporate  meeting  a  majority  might 
vote,  and  enter  the  requisition  upon  the  record,  that  an  agent 
may  commit  a  battery,  and  the  defendant  then  plead  the  corpo- 
rate authority  in  his  defence.*  Assault  and  battery  does  not  lie 
against  a  corporation,  nor  can  a  corporation  be  joined  in  such 
action  with,  other  defendants.*  But  if  a  corporation  owes  a 
duty  to  the  public,  and  neglects  to  perform  it,  the  remedy  is 
by  presentment.*  Thus  an  indictment  was  sustained,  in  a 
case  at  the  Worcester  Assizes  in  England,  against  a  railway 
company,  for  disobeying  an  order  of  justices,  for  constructing 
a  bridge  over  a  road,  which  was  regarded  by  the  court  as 
coming  within  the  general  rule  of  the  liability  of  corporations 
to  indictment  for  neglect  of  duty.*  The  Manchester  and 
Leeds  Railway  Company  were  empowered  by  statute  to  make 
obstructions  in  public  or  private  roads,  for  the  purposes  of 
their  undertaking,  doing  as  little  damage  as  might  be ;  and  a 
subsequent  section  enacted,  that  wherever  it  was  foimd 
necessary  to  use  that  power,  they  should,  before  any  such 
road  should  be  cut  through,  &c.,  make  a  good  and  sufficient 
road  thereof,  as  conv^ent  for  passengers  as  the  road  to  be 
cut  through,  or  as  near  thereto  as  may  be.  The  company, 
having  obstructed  a  public  road,  vnihotU  making  a  new  one 


>  State  V.  Great  Mill  &  Man.  Co,  20  Maine  R.  41. 

*  Orr  V.  Bank  of  U.  States,  1  Ohio  R.  36. 

*  Freeholders,  &c.  v,  Strader,  3  Harr.  (N.  J.)  R.  108. 

^  Regioa  v.  Birmiogham  &  G.  Railway  Co.  9  C,  d(  Pay.  R.  469. 
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equally  convenieot,  or  as  nearly  so  as  might  be,  it  was  hdl 
tfaey  were  indictable  for  a  nuisance  on  the  old  highway.^  A 
twmpike  road  company  is  liable  to  an  indictment  at  com- 
mon law  f<Mr  suffering  their  road  to  be  out  of  repair,  notwidn 
standing  that,  by  the  terms  of  the  charter,  a  specific  penahy  is 
provided ;  if  the  charter  contain  no  negative  words,  nor  any- 
thing from  which  it  can  be  inferred  that  the  legislature  intend- 
ed to  take  away  the  common  law  remedy.*  Where,  by  an 
act  of  incorporation  of  a  turnpike  road  company,  it  was  made 
the  duty  of  the  president  and  directors  to  keep  the  road  in  le* 
pair,  and  the  neglect  to  do  so  was  declared  to  be  a  imsdb- 
meanor  in  the  president  and  individual  directors,  for  the  time 
being,  it  was  held,  that  an  individual  director  might  be  in- 
dicted for  such  neglect,  either  separately  or  jointly  with  his 
co-directors,  and  on  conviction  might  be  punidied  separately. 
It  was  thus  held,  although  the  board  of  directors  consisted  of 
seven  m^nbers,  and  the  concurrence  of  a  majority  was  neces- 
sary to  the  dmng  of  a  corporate  act* 

^  10.  It  was  expressly  decided,  in  the  year  1806,  in  Massa- 
chusetts, that  an  aggregate  corporation  cannot  be  summoned 
as  trustee  under  the  statute  of  February  28, 1796/  The  action 
was  assumpntj  in  which  the  plaintiffs  set  forth  Aeir  charter 
of  incorporation  from  the  State  of  New  York,  sundry  assess* 
ments,  made  in  pursuance  of  the  charter  upon  the  stockholders, 
of  which  the  defendant  was  one,  and  his  undertaking  and 
promise  to  pay  the  amount  of  those  assessments.  The  New 
England  Marine  Insurance  Company  were  summoned  as 
trustees  of  the  defendant,  by  a  service  on  their  their  president 
Tie  question  made  was,  whethOT  the  property  attached  in  tfas 
hands  of  the  New  England  Insurance  Company  can  be  held 


^  Reginao.  Soott,  3  A4ol.&  EIL  R.  643. 

*  Susquehaonah  &  Bath  Tarn.  Co.  t;.  People,  15  Wend.  (N.  T.)  R.  S67. 

*  Kane  v.  The  People,  in  error,  8  Wend.  (N.  Y.)  R.  303,  and  lb.  363. 
And  see  Fergoson  v.  Earl  of  Eannoal,  (H.  of  horda,)  9  C.  &  Finn.  R. 
861. 

^  Union  Tompike  Road  v.  New  England  Marine  Ins.  Co.  S  Mass.  R.  37. 
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to  respond  the  judgment  which  the  plaintiffs  may  obtain,  or,  in 
other  words^  whether  a  corporation  aggregate  may  be  smn* 
mooed  as  trustee  under  the  statute  of  thia  commonwealth, 
passed  February  26, 1796^  entided,  ^'  An  Act  to  enable  creditors 
to  DsceiTe  their  just  demands  out  of  the  goods,  effects,  and 
oredits  of  dieir  debtors,  when  the  same  cannot  be  attached  by 
the  ordinary  process  of  law."    For  the  plaintiffs  it  was  argued, 
that  the  great  and  leading  object  of  this  statute  was  to  prevent 
debtors  from  concealing  their  effects,  or  putting  them  out  of 
Ifae  reach  of  legal  process.    That  this  object,  so  desirable, 
would  be  in  a  groat  measure  defeated,  if  it  was  once  settled 
that  credits  in  tfie  hands  of  corporate  bodies  were  safe  from 
attachment    That,  as  the  officers  of  every  corporation  of  this 
kind  have  the  sole  management  of  their  affairs,  keep  all  their 
accounts,  and  are  perfectly  acquainted  with  all  the  facts  re- 
specting the  debts  and  credits  of  those  with  whom  the  company 
transact  business,  the  useful  and  salutary  purposes  of  the 
statute  would  be  fulfilled  by  permitting  those  officers  to  come 
in  and  make  answer  upon  their  oaths,  in  behalf  of  the  com- 
pany, to  the  interrogatories.    That  this  has,  in  fact,  been  fre* 
quently  practised  without  opposition ;  and  two  or  three  cases 
ware  named  wherein  it  had  been  done.    The  court,  without 
hearing  the  defendant's  counsel,  were  unanimoudy  of  opinion 
that  an  aggregate  corporation  cannot  be  summoned  as  trustee, 
and  that  effects  and  credits^  in  the  hands  of  such  a  corporation, 
cannot  be  attached  under  the  statute.    Stock  held  by  an  in^ 
dividiKfcl  in  a  corporation  being  a  mere  chose  in  action,  it  has 
been  held,  m  Alabama,  cannot  be  subjected  to  the  pa3rm^it  (tf 
his  debts  by  process  of  garnishment^ 

$  11.  It  has  been  thought  that,  as  a  corporation  can  sue 
within  a  foreign  jurisdiction,  there  is  no  reason  why  it  should 
not  be  liable  to  be  sued  without  its  jurisdiction  in  the  same 
manner,  and  under  the  same  regulations,  as  domestic  corpora^ 


*  PlanterB  &  Merchants  Bank  of  Mobile  v.  Le«?eot,  4  Alabima  R.  753. 
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tions.^  The  technical  difficulty  which  is  said  to  stand  in  the 
way  is,  that  the  process  against  a  corporation  must  by  the 
common  law  be  served  on  its  head  or  principal  officer,  within 
the  jurisdiction  of  the  sovereignty  where  this  artificial  body 
exists.  But  if  a  foreign  corporation  (for  instance,  an  insurance 
company  in  Boston)  should  establish  its  president  in  New 
York,  for  the  express  purpose  of  making  contracts  there,  and 
should  also  have  property  there,  it  might  seem  strange,  if 
the  president  could  not  be  summoned  there  to  answer  to  a  debt 
contracted  by  him  in  the  corporate  name ;  and  that  a  distringas 
could  not  be  allowed  to  issue  against  the  corporate  property. 
And  Rogers,  J.,  who  gave  the  opinion  of  the  court  in  the  case 
just  referred  to  in  the  Supreme  Court  of  Pennsylvania,  very 
strongly  intimates  that,  under  such  circumstances,  a  corpora- 
tion, created  by  the  laws  of  one  State,  might  be  sued  in  the 
maimer  just  mentioned  in  another.'  Perhaps,  there  is  no  sub- 
stantial ahd  satisfactory  reason  why  the  technical  rules  of  the 
common  law  respecting  suits  against  corporations  should  not, 
like  many  other  rules  respecting  them,  be  so  far  made  to  yield, 
as  to  correspond  with  the  present  state  of  things,  and  to  ac- 
complish the  ends  of  justice,  by  making  the  property  of  an 
absent  corporation  liable  to  be  attached  in  the  same  manner 
as  the  property  of  any  other  absent  debtor.  This  view  of  the 
subject  is  supported  by  the  case  in  question,  in  the  Supreme 
Court  of  Pennsylvania,  wherein  it  was  held  expressly  by  a 
majority  of  the  court,  that  the  property  of  a  Massachusetts 
corporation  might  be  attached  under  the  foreign  attachment 
law  of  Pennsylvania,  as  the  property  of  an  absent  person.* 


^  Bashel  v.  Commoowealth  Ins.  Co.  15  S.  &  R.  (PenD.)  R.  176. 

*  Ibid.  Mi.  Tidd  Bays,  "  In  proceeding  against  a  corporation,  the  process 
shonld  be  served  on  the  rouyor  or  other  head  officer  ;  and  if  the  defendants 
do  not  appear  before  or  on  the  quarto  die  post  of  the  return  of  the  original, 
the  next  process  is  a  distringas^  which  should  go  against  them  in  their 
public  capacity;  and  under  this  process  may  be  distrained  the  lands  and 
goods,  which  constitute  the  common  stock  of  the  corporation."  1  Tidd's 
Practice,  116. 

'  Bushel  V.  Commonwealth  Ins.  Co.  supra. 
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This  case  turned  upon  the  eonstruction  of  that  section  of  the 
act  of  Pennsyiyania  respecting  foreign  attachment,  which 
grants  the  writ  of  attachment  against  the  effects  of  any  person 
tn  persons^  who  are  not  residing  within  the  State,  &c. 

From  this  opinion  Duncan,  J.,  dissented,^  and  in  giving  his 
feasons  for  so  doing,  he  placed  much  stress  upon  the  case  of 
M'Quin  9.  The  Middletown  Manufacturing  Company  in  the 
State  oi  New  York ; '  a  case  in  which  it  was  held,  that  the 
attachment  law  of  New  York  only  contemj^ted  the  case  of  a 
liability  to  arrest.  There  is  an  intimation  to  the  same  effect 
by  C.  J.  Tilghman,  in  Pittsburg  Turnpike  Co.  v.  Cullen;* 
and  in  subsequent  cases,  in  Pennsylvania,  it  has  been  expressly 
held,  that  a  foreign  corporation  cannot  be  summoned  by  a  ser* 
Tke  on  its  head  or  chief  officer,  who,  at  the  time  of  service, 
may  be  within  the  territorial  jurisdiction  of  the  State ;  and  that 


^  He  did  not  view  the  qoestion  as  one  of  so  much  msgnitade  as  had  heea 
lepreaeoted,  or  consider  that  each  serious  mischiefs  would  arise  fronv  decid- 
ing that  the  effects  of  a  corporation  created  by  a  sister  State  cannot  be 
attached.  As  to  the  argument  ab  inconvenientif  he  remarked,  '*  Inconye- 
ttient  it  may  be  to  the  party  entering  into  a  contract  with  a  foreign  eorporfr- 
tion,  to  be  obfiged  to  apply  to  the  forum  of  another  State  for  justice  ;  bat  the 
mao  who  contracts  with  a  foreign  corporation  takes  his  risk  of  that,  an^ 
jadges  for  himself  whether  that  incooTenienee  is,  or  is  not,  counterbalanced 
by  the  lesser  premium,  and  contracts  accordingly,  as  in  his  judgment  the 
scales  of  advantage  or  inconvenience  preponderate."  But  he  mentioned 
this,  '*not  because  he  thought  courts  ought  to  be  governed  by  considerations 
of  this  kind,  where  a  law  is  plain,  and  the  uniform  construction  has  prevailed 
for  more  than  a  century."  As  to  whether  a  corporation  was  a  "  person,^ 
within  the  meaning  of  the  act  relative  to  foreign  attachment,  he  obserred 
tkat,  in  his  humble  judgment,  there  was  a  demonstration  in  the  act  itself, 
that  natural  persons  were  alone  intended  and  alone  comprehended ;  that  the 
legislature,  he  said,  intended  to  give  to  all  debtors,  whom  they  subjected 
to  foreign  attachment,  the  right  to  dissolve  it  on  entering  special  baUy  which 
corporations  could  not  give,  because  it  would  not  be  taken ;  that  the  debtor 
corporation  was  not  such  an  entity  as  could  enter  special  bail ;  that  it  could 
not  be  arrested,  because  invisible ;  that  it  could  not  be  delivered  in  bail, 
because  it  could  not  be  in  custody,  or  surrendered. 

*  M'Qoin  V.  Middletown  Manuf.  Company,  16  Johns.  (N.  T.)  R.  6. 

'  Pittsbarg  Turn.  Co.  v.  Culleu,  8  8.  &  Rawle  R.  617. 
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such  service  is  bad  at  common  law,  as  well  as  mider  the  act 
of  PemisylTania  of  1817.*    In  the  aboye-mentioned  case  of  the 
Ifiddletown  Mannfactming  Company,  it  appears  that  an  at- 
tachment had  issued  against  the  estate  of  a  corporation  estab- 
lished in  Connecticut ;  and  the  attachment,  it  was  contended, 
might  issue  in  such  a  case,  under  the  23d  section  of  the  act  of 
the  State,  which  section  enacts  that  the  real  and  personal  estate 
of  every  debtor  who  resides  out  of  the  State,  and  is  indebted 
within  it,  shall  be  liable  to  be  attached,  and  sold  for  the  pay- 
ment of  his  debts,  in  like  manner,  in  all  respects,  as  the  estates 
of  debtors  residing  within  the  State.    The  construction  the 
court  gave  to  this  clause,  from  a  view  of  the  whole  act,  was, 
that  the  legislature  intended  to  authorize  proceedings  under  it 
against  natural  persons  only.    Spencer,  J.,  who  gave  the 
opinion  of  the  court,  observed :  "  We  think,  a  foreign  corpora- 
tion never  could  be  sued  here.    The  process  against  a  corpora- 
tion must  be  served  on  its  head,  or  principal  officer,  within  the 
jurisdiction  of  the  sovereignty  where  this  artificial  body  exists. 
If  the  president  of  a  bank  of  another  State  were  to  come  within 
this  Stete,  he  would  not  represent  the  corporation  here;  his 
functions  and  his  character  would  not  accompany  him,  when 
he  moved  beyond  the  jurisdiction  of  the  government  under 
whose  laws  he  derived  this  character ;  and  though,  possibly, 
it  would  be  competent  for  a  foreign  corporation  to  constitute 
an  attorney  to  appear,  and  plead  to  an  action  instituted  under 
another  jurisdiction,  we  are  clearly  of  the  opinion  that  the 
legislature  contemplated  the  case  of  liability  to  arrest,  but  for 
the  circumstence,  that  the  debtor  was  without  the  jurisdiction 
of  the  process  of  the  courte  of  this  Stete ;  and  that  the  act,  in 
all  its  provisions,  meant,  that  attechments  should  go  against 
natural,  not  artificial,  or  mere  legal  entities.    The  first  secticxi 
speaks  of  persons,  and  throughout  the  act,  natural  persons  only 
were  intended  to  be  subjected  to  its  provisions.    It  is  true,  that 
there  are  cases  in  which  corporate  property  has  been  held  hable 


>  Nash  V.  Rector,  ito.  I  Miles  (Peon.)  R.  78 ;  Dawson  9.  Ctmpbcll^ 
9  lb.  171. 
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to  be  taxed,  under  acts  which  subject  the  property  of  inhabii- 
ants  to  taxation,  but  in  all  such  cases,  the  tax  operated  in  rem, 
on  the  estate ;  and  it  has  been  held,  that  whoever  resided  on 
the  property,  represented,  in  that  respect,  the  corporation,  and 
in  the  view  of  the  act  were  inhabitants ;  but  it  would  not  be 
correct  to  say,  abstractly,  that  a  corporation,  or  mere  legal 
entity,  was  an  inhabitant."  ^  In  this  opinion  of  Mr.  J.  Spencer, 
Che  Supreme  Court  of  Massachusetts  fully  concurred  in  a  case, 
by  which,  it  seems,  that  in  an  action  upon  a  joint  contract, 
made  by  the  defendant,  and  a  corporation  not  within  the  State, 
and  not  liable  to  be  sued,  it  is  not  necessary  that  such  corpora- 
tion  should  be  named  in  the  writ  as  a  co-defendant'  After 
the  property  of  a  foreign  corporation  has  been  transferred  to  a 
receiver,  for  the  benefit  of  the  creditors  of  the  corporation,  and 
the  title  thereto  has  become  vested  in  the  receiver,  under  an 
order  of  the  Court  of  Chancery  of  the  State  where  the  corpora- 
tion is  situated,  such  property  cannot  be  reached  by  an  attach- 
ment in  another  State,  as  the  property  of  the  corporation.* 

$  12.  The  principal  point  in  controversy  in  Clark  v.  New 
Jersey  Steam  Navigation  Company  was  whether  the  respond- 
ents, being  a  corporation  created  by,  and  having  its  corporate 
existence  and  organization  in,  the  State  of  New  Jersey,  is,  as  a 
foreign  corporation,  liable  to  a  suit  in  personam  in  the  admi" 
raUy  in  the  district  of  Rhode  Island,  not  directly,  but  indirectly, 
through  its  attachable  property  in  that  district,  so  as  to  compel 
the  appearance  of  the  corporation  to  answer  the  suit,  or  at  all 
events  to  subject  the  property  attached  to  the  final  judgment 
and  decree  of  the  District  Court  It  was  held  by  Mr.  J.  Story, 
that,  though  by  the  common  law  foreign  corporations  and  non- 


'  A  foreign  corporation  is  liable  lo  be  saed  in  New  Hampshire,  wheneTer, 
by  the  laws  of  that  State,  effectiye  sendee  can  be  made  npon  it  or  its  pro- 
perty. Libbey  v,  Hodgden,  9  N.  Hamp.  394 ;  and  may  also  be  held  as 
Imstee  under  the  foreign  attachment  law  of  that  State.    Ibid. 

'  Peekham  v.  North  Par.  of  Haverhill,  16  Pick.  (Mass.)  R.  386. 

*  Thomas  v.  Merehants  Bank,  9  Paige  (N.  Y.)  Ch.  R.  215. 
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resident  foreigners  cannot  be  served  with  procasB  by  any  of  the 
courts  of  common  law,  nor  their  property  be  attached  to  coia- 
pel  their  appearance,  the  District  Courts  of  the  United  Stales 
(as  courts  of  admiralty)  may  award  attachments  against  the 
property  of  foreign  corporations,  found  within  their  local  jurie- 
diction.  In  all  proceedings  in  rem^  the  court  having  jurisdic- 
tion over  the  property  itself,  it  was  wholly  unimportant,  the 
learned  judge  asserted,  whether  the  property  bdongs  to  a 
private  person  or  to  a  corporati(m.  But  if  this  case  had  been 
one  exclusively  dependent  on  the  local  law  of  Rhode  Island, 
the  jurisdiction  of  the  District  Court  would  have  been  equally 
clear,  as,  by  an  act  of  the  legislature  of  the  State,  the  persooai 
and  real  estate  of  an  incorporated  company  established  without 
the  State  is  made  liable  to  attadmient  upon  any  just  demand.^ 

$  13.  A  late  decision  of  the  Supreme  Court  of  the  United 
States,  in  Louisville  Railroad  Company  v.  Letson,'  on  the  eeo^ 
struction  of  that  clause  of  the  constitution  which  extends  the 
judicial  power  to  controversies  between  ''  citizens  of  different 
States,"  which  by  former  decisions  was  viewed  in  reference  to 
the  citizenship  of  the  members  of  a  corporation,  and  required 
them  to  be  citizens  of  a  different  State  from  the  opposite  party, 
has  overruled  those  decisicms,  and  declared  that  a  '^  coqx>ratioii 
created  by  and  doing  business  in  a  particular  State  is  to  be 
deemed,  to  all  intents  and  purposes,  as  a  person,  and  an  in- 
habitant of  the  same  State,  for  the  purposes  of  its  incorpora- 
tion, capable  of  being  treated  as  a  citizen  of  tlyat  State,  as 
much  as  a  natural  person." '  The  effect  of  the  decisions  in 
both  Strawbridge  r.  Curtis,^  and  Bank  of  the  United  States  9. 
Deveaux,*  have  had  the  effect  to  limit  the  jurisdiction  of  die 


*  Clark  V.  N.  Jersey  Steam  Nar.  Co.  1  Story  (Cir.  Co.)  R.  631. 
'  LouiavUle  Railroad  Co.  v,  Letson,  8  How.  (U.  S.)  R.  558. 

'  See  4  Am.  Law  Mag.  256. 

^  Strawbridge  v.  Cuilis,  3  Cranch  (U.  S.)  R.  S67. 

*  Bank  of  United  States  v.  Deyeaux,  6  lb.  84.    See,  also,  Hope  Insnr* 
anoe  Co.  f^.  Boardman,  5  Cranch  (U.  S.)  R.  57 ;  Kirkpatrick  v.  Lehigh 
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Circuit  Courts,  so  that  the  practice  has  been,  since  those  cases 
urere  decided,  that  if  there  be  two  or  more  plain  tifis,  and  two 
or  more  joint^efendants,  each  of  the  plaintiffs  must  be  capa- 
ble of  suing  each  of  the  defendents  in  the  courts  of  the  United 
States,  in  order  to  support  the  jurisdiction,  and  in  cases  of 
corporations  to  limit  jurisdiction  to  cases  in  which  all  the 
members  of  the  corporation  were  citizens  of  the  State  in 
which  the  suit  is  brought.  But  at  the  January  term  of  the 
Supreme  Court  of  the  United  States,  in  1844,  in  the  above  case 
of  the  Louisville  railroad,  the  court  declared,  that,  after  ma- 
ture dehberation,  they  felt  free  to  say,  that  those  cases  were 
carried  too  far,  and  that  consequences  and  inferences  have 
been  argumentatively  drawn  from  the  reasoning  employed  in 
the  latter  of  those  cases,  which  ought  not  to  be  followed.  And  it 
was  moreover  stated  by  the  court,  that  by  no  one  w^s  the  cor- 
rectness of  the  decisions  in  those  two  cases  more  questioned,  than 
by  C.  J.  Marshall,  who  gave  the  opinions ;  and  that  it  was  within 
the  knowledge  of  several  of  the  court,  that  that  late  learned 
judge  had  repeatedly  expressed  regret,  that  these  decisions  had 
been  made,  and  who  added,  whenever  the  subject  was  men- 
tioned, that  if  the  point  of  jurisdiction  was  an  original  one,  the 
conclusion  would  be  different  ''We  may  safely  assert,"  said 
the  court,  ''  that  a  majority  of  the  members  of  this  court  have 
at  all  times  partaken  of  the  same  regret,  and  that,  whenever  a 
case  has  occurred  on  the  circuit,  involving  the  application  of 
the  case  of  the  Bank  and  Deveaux,  it  was  yielded  to,  because 
the  decision  had  been  made,  and  not  because  it  was  thought 
to  be  right"  Mr.  J.  Wayne,  who  gave  the  opinion  of  the 
court,  then  proceeded  to  consider  the  act  of  February,  1839, 
enlarging  the  jurisdiction  of  the  courts,  as  follows :  ''  The  first 
section  of  that  act  provides, '  that  wherein  any  suit  at  law  or  in 
equity,  commenced  in  any  court  of  the  United  States,  there 
shall  be  several  defendants,  any  one  or  more  of  whom  shall 
not  be  inhabitants  of  or  found  within  the  district,  where  the 


Coal  U  NaT.  Co.  4  Wash.  (Cir.  Co.)  695 ;  FlaDden  v.  Etna  Ids.  Co. 
3  llasoo  (Cir.  Co.)  R.  158. 
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suit  is  brought,  or  shall  not  roluntarily  appear  thereto,  it  diall 
be  lawful  for  the  court  to  entertain  jurisdiction,  and  proceed  to 
the  trial  and  adjudication  of  such  suit  between  the  parties  who 
may  be  properly  before  it;  but  the  judgment  or  decree  ren- 
dered therein  shall  not  conclude  or  prejudice  other  parties,  not 
regularly  served  with  process,  or  not  voluntarily  appearing  to 
answer.'  We  think,  as  was  said  in  the  case  of  Commercial 
Bank  of  Yicksburg  v.  Slocomb,^  that  this  act  was  intended  to 
remove  the  difficulties  which  occurred  in  practice,  in  cases  botfi 
in  law'and  equity,  under  that  clause  in  the  11th  section  of  the 
judiciary  act,  which  declares,  '^that  no  civil  suit  shall  be 
brought  before  either  of  said  courts  against  an  inhabitant  of 
the  United  States,  by  any  original  process,  in  any  other  dis^ 
trict  than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall 
be  found  ^t  the  time  of  serving  the  writ,  but  a  re-examination 
of  the  entire  section  will  not  permit  us  to  re-affirm  what  was 
said  in  that  case,  that  the  act  did  not  contemplate  a  change  in 
the  jurisdiction  of  the  courts  as  it  regards  the  character  of  the 
parties.  If  the  act,  in  fact,  did  no  more  than  to  make  a  change, 
by  empowering  the  courts  to  take  cognisance  of  cases  other 
than  such  as  were  permitted  in  that  clause  of  the  11th  section, 
which  we  have  just  cited,  it  would  be  an  enlargement  of  juris- 
diction as  to  the  character  of  parties.  The  clause,  that  the 
judgment  or  decree  rendered  shall  not  conclude  or  prejudice 
other  parties,  who  have  not  been  regularly  served  with  process, 
or  who  have  not  voluntarily  appeared  to  answer,  is  an  excep- 
tion, exempting  parties  so  situated  from  the  enactment,  and 
must  be  so  strictly  applied.  It  is  definite  as  to  the  persons  of 
whom  it  speaks,  and  contains  no  particular  words,  as  a  subse- 
quent clause,  by  which  the  general  words  of  the  statute  can 
be  restrained.  The  general  words  embrace  every  suit  at  law 
or  in  equity,  in  which  there  shall  be  several  defendants,  "  any 
one  or  more  of  whom  shall  not  be  inhabitants  of  or  found 
within  the  district  where  the  suit  is  brought,  or  who  shall  not 
voluntarily  appear  thereto."     The  words,  "shall  not  be  in- 


^  Commercial  Bank  of  Yiokabarg  e.  Slocomb,  14  Peters  (U.  S.)  R. 
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habitants  of,"  applies  as  well  to  corporators  as  to  persons  who 
are  not  so ;  and  if,  as  corporators,  they  are  not  suable  individ- 
ually and  cannot  be  served  with  process,  or  voluntarily  appear 
in  an  action  against  the  corporation  of  which  they  are  mem- 
bers, the  conclusion  should  be  that  they  are  not  included  in 
the  exception,  but  are  within  the  general  terms  of  the  statute. 
Or,  if  they  are  viewed  as  defendants  in  the  suit,  then,  as  cor- 
porators, they  are  regularly  served  with  process  in  the  only 
way  the  law  permits  them  to  be,  when  the  corporation  is  sued 
by  its  name. 

The  case  before  us  might  be  safely  put  upon  the  foregoing 
reasoning  and  upon  the  statute,  but  hitherto  we  have  reasoned 
upon  this  case  upon  the  supposition  that,  in  order  to  found  the 
jurisdiction  in  cases  of  corporations,  it  is  necessary  there  should 
be  an  aveiment,  which,  if  contested,  was  to  be  supported  by 
proof,  that  some  of  the  corporators  are  citizens  of  the  State  by 
which  the  corporation  was  created,  where  it  does  its  business, 
or  where  it  may  be  sued.  But  this  has  been  done  in  deference 
to  the  doctrines  of  former  cases  in  this  court,  upon  which  we 
have  been  commenting.  But  there  is  a  broader  ground  upon 
which  we  desire  to  be  understood,  upon  which  we  altogether 
rest  our  present  judgment,  although  it  might  be  maintained 
upon  the  narrower  ground  already  suggested.  It  is,  that  a 
corporation  created  by  and  doing  business  in  a  particular  Stale, 
is  to  be  deemed  to  all  intents  and  purposes  as  a  person, 
although  an  artificial  person,  an  inhabitant  of  the  same  State, 
for  the  purposes  of  its  incorporation,  capable  of  being  treated 
as  a  citizen  of  that  State,  as  much  as  a  natural  perscm.  Like 
a  citizen  it  makes  contracts,  and  though  in  regard  to  what  it 
may  do  in  some  particulars  it  differs  from  a  natural  person, 
and  in  this  esp^ially,  the  manner  in  which  it  can  sue  and  be 
sued,  it  is  substantially,  within  the  meaning  of  the  law,  a  citi- 
zen of  the  State  which  created  it,  and  where  its  business  is 
done,  for  all  the  purposes  of  suing  and  being  sued." 
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CHAPTER    XII. 

OF    DISFRANCHISEMENT    AND    AMOTION    OF    MEMBERS   AND    OFFICERS. 

^  1.  A  DISTINCTION  is  made  (and  one  which  has  not  at  all 
times  been  sufficiently  regarded)  by  Mr.  Willcock,  in  his  trea- 
tise on  Municipal  Corporations,  between  disfranchisement  and 
amotion.^  Disfranchisement  is  applicable  only  to  the  rights  of 
a  member  of  a  corporation,  as  such ;  for  every  member  of  a 
corporation,  as  it  has  been  said  by  Blackstone,  is  understood  to 
have  a  '^ franchise,  or  freedom;'"  and,  therefore,  when  the 
member  is  deprived  of  this  franchise  or  freedom  by  being 
expelled,  it  may  very  properly  be  said,  that  he  is  disfranchised. 
Disfranchisement  applies  to  members^  but  amotion  only  to 
officers;  and  consequently,  if  an  officer  be  removed  for  good 
cause,  he  may  still  continue  to  be  a  member  of  the  corporation. 
Misconduct  in  a  corporate  office  warrants  only  an  amotion 
from  that  particular  office,  in  which  the  person  has  miscon- 
ducted himself,  and,  as  is  obvious,  may  not  always  justify  an 
exclusion  from  the  freedom,  or  the  incidental  rights  of  mem- 
beiship. 

$  2.  It  was  resolved  in  Ba^s  case,  that  no  freeman  of  any 
corporation  could  be  disfranchised  by  the  corporation,  unless 
they  had  authority,  either  by  the  express  words  of  the  char- 
ter, or  by  prescription.'  The  arguments  in  this  case,  though 
they  were  in  general  more  applicable  to  disfranchisement,  yet 
the  particular  case  was  of  amotion  from  office.-  The  position 
just  mentioned,  however,  as  to  the  power  of  a  corporation  to 
disfranchise  a  member  has  never  been  (though  by  many  sup- 


*  Willcoek  on  Man.  Corpor.  970. 

*  See  ante,  Introduction,  p.  3. 

*  Bagg's  case,  11  Ck>.  99. 
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posed  to  hove  been)  expregsly  overruled  in  England ;  and  in 
the  cases  of  Lord  Bruce/  Rex  v,  Richardson,'  and  others, 
the  questions  were  questions  of  amotion.  Mr.  Willcock  con- 
siders that  some  of  the  remarks  of  Sir  E.  Coke  on  this  sub- 
ject, in  Bagg's  case,  are  worthy  of  considerable  attention.* 

With  regard  to  what  are  called  joint  stock  incorporated 
companies,  or  indeed  any  corporations  owning  property,  it 
cannot  be  pretended,  that  a  member  can  be  expelled,  and  thus 
deprived  of  his  interest  in  the  stock  or  general  fund,  in  any 
case,  by  a  majority  of  the  corporators,  unless  such  power  has 
been  expressly  conferred  by  the  charter.  And  if  an  owner  of 
stock  could  be  excluded,  without  any  provision  in  the  charter, 
fiom  participating  in  the  election  of  oj£cers,  and  other  affairs 


*  Lord  Brace's  ease,  8  Sir.  8S0. 

'  Rex  V.  Richardson,  1  Bnrr.  585. 

'  Willeock  on  Man.  Corpor.  871.  At  the  time  when  James  Bagg's  case 
was  before  the  court,  their  attention  had  been  rarely  attracted  to  the  coor 
sideration  of  corporate  causes,  and  the  distinction  between  the  right  to  the 
offices  and  the  right  to  the  freedom  of  a  municipality  had  been  little  con- 
sidered.  The  particular  case  was  of  amotion  from  office ;  the  arguments 
were  in  general  more  applicable  to  disfranchisement.  But  there  is  a  mate- 
lial  difference  in  principle.  The  enjoyment  of  office  is  not  for  the  private 
benefit  of  the  corporator,  but  an  honorable  distinctioo,  which  he  holds  for 
the  welfare  of  the  corporation,  and  therefore,  although  it  be  an  office  of  a 
freehold  nature,  it  is  entirely  conditional ;  in  the  first  place,  depending  on 
the  particular  regulations  of  the  constitution,  such  as  residence,  &c.  ; 
secondly,  upon  his  discharge  of  those  duties  which  belong  to  the  offiee, 
neglect  of  which  is  cause  of  amotion  ;  thirdly,  on  his  being  such  a  persoa  as 
ought  to  be  permitted  to  hold  office,  and  therefore  defeated  by  commisakm 
of  any  infamous  ofience,  although  not  relating  to  the  corporation.  But  the 
franchise  of  a  freeman  is  wholly  for  his  own  benefit,  and  a  private  right ;  a 
light  in  the  municipality  biroilar  to  that  of  a  natural  subject  in  the  state,  of 
which  he  ought  not  to  be  deprived  for  any  minor  offence  against  his  corpo> 
rate  fealty,  than  that  for  whidi,  as  a  subject,  he  ought  to  be  deprived  of  his 
franchise  as  a  liegeman.  For  this  reason  all  minor  corporate  offences,  snch 
as  improper  behavior  to  his  fellow-corporators,  where  not  punishable  by  the 
general  law  of  the  land,  as  well  as  violations  of  his  corporate  duties,  ought 
to  be  punished  by  penalties  imposed  by  the  ordinances  of  the  mmueipafity, 
and  not  by  diBfranchisement.    Ibid.  871,  878. 
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of  the  company,  he  would  still  be  entitled  to  the  amount  of 
his  stock,  and  could  recover  it  in  an  action  against  the  corpo- 
ration. It  will  be  shown,  in  a  subsequent  chapter,  that  trans- 
ferable shares  in  the  stock  of  any  company  cannot  be  divested 
out  of  the  proprietor  by  any*act  of  the  company,  without  the 
authority  of  the  stockholder.^ 

In  the  case  of  the  Bank  of  England,  the  court  say,  "  The 
legislature,  so  far  from  allowing  an  act  of  the  bank  to  deprive 
the  stockholder  of  his  interest,  has  taken  care  to  direct  in 
what  manner  the  interest  he  has  shall  be  conveyed  away."  ' 

« 

As  in  banks,  insurance,  canal,  turnpike  companies,  &c.,  a  per- 
son is  made  a  member  by  the  purchase  of  stock,*  so  he  of 
course  ceases  to  be  a  member  by  making  a  transfer  of  his 
stock;  for  by  such  transfer  he  disqualifies  himself  to  be  a 
member.  It  would  certainly  seem  to  be  a  reasonable  rule, 
with  regard  to  the  expulsion  or  removal  of  members  of  corpo- 
rations generally,  that  when  a  member  disqualifies  himself  to 
assist  in  promoting  the  object  and  purposes  of  the  corporatioUi 
he  forfeits  his  corporate  franchise,  and  may  thus  justify  a  vote 
of  expulsion.  For  example,  if  a  member  of  a  corporation, 
created  for  the  advancement  of  religion,  should  conduct  him- 
self in  such  a  manner  as  to  counteract  the  efibrts  of  the  other 
members  in  efiecting  that  object,  the  corporation  might  be 
authorized  to  disfranchise  or  expel  him.  It  is,  no  doubt,  a 
tacit  condition  annexed  to  the  franchise  of  a  member,  that  he 
will  not  oppose  or  injure  the  interest  of  the  corporate  body ; 
and  consequently,  if  he  breaks  this  condition,  he  may  be  dis- 
franchised.^ In  Bagg's  case  it  was  resolved,  that  the  cause  of 
disfranchisement  should  be  grounded  upon  an  act,  which  ia 
against  the  duty  of  a  citizen  or  burgess,  and  to  the  prejudice 


>  See  post,  Chapter  XVL  relating  to  Transfer  of  Stoek. 

'  Da?iB  V.  Bank  of  England,  2  Bing.  393 ;  State  v.  Todor,  5  Day*  (Conn.) 
R.  399 ;  Delacy  v.  Neuae  River  Na?.  Co.  1  Hawks,  (N.  C.)  R.  580 ; 
Ebaugh  V.  Herdel,  6  Watts  (Peon.)  R.  43. 

'  See  ante,  pp.  88,  89. 

4  Commoawealth  v.  St.  Patrick  Society,  2  Binn.  (Penn.)  R.  448. 
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of  the  public  good,  of  the  city  or  borough,  and  against  his 
oath  which  he  took  when  he  was  sworn  a  freeman,  for  it  is  a 
condition  of  law  tacitly  annexed  to  his  freedom  or  liberty.  A 
mere  attempt,  however,  to  do  such  an  act,  unattended  with 
an  eventual  injury,  is  not  a  sufficient  cause,  for  a  freeman  has 
a  freehold  in  the  franchise  for  his  life.  The  law,  as  it  has 
been  laid  down  by  the  Supreme  Court  of  Pennsylvania,  is, 
that  a  corporation  possesses  inherently  the  power  of  expelling 
members  in  certain  cases^  as  such  power  is  necessary  to  the 
good  order  and  government  of  corporate  bodies ;  and  that  the 
cases  in  which  this  inherent  power  may  be  exercised  are  of 
three  kinds :  1.  When  an  offence  is  committed  which  has  no 
immediate  relation  to  a  member's  corporate  duty,  but  is  of  so 
in&mous  a  nature,  as  renders  him  unfit  for  the  society  of  honest 
men ;  such  are  the  offences  of  perjury,  fo^ry,  &c.  But 
before  an  expulsion  is  made  for  a  cause  of  this  kind,  it  is 
necessary  that  there  should  be  a  previous  conviction  by  a  jury, 
according  to  the  law  of  the  land.  2.  When  the  offence  is 
against  his  duty  as  a  corporator  ;  in  which  case  he  may  be 
expelled  on  trial  and  conviction  by  the  corporation.  3.  The 
third  is  an  offance  of  a  mixed  nature,  against  the  member's 
duty  as  a  corporator,  and  also  indictable  by  the  law  of  the 
land.'  But  these  principles,  as  before  suggested,  of  course 
cannot  be  considered  applicable  to  corporations  the  members 
of  which  are  stockholders.  And  where  the  visitatorial  power 
is  vested  in  trustees,  in  virtue  of  their  incorporation,  there  can 
be  no  removal  of  them ;  though  they  are  subject|  as  managers 
of  the  revenues  of  the  corporation,  to  the  superintending  power 
of  chancery,  which  (without  comprehending  a  visitatorial 
authority,  or  a  right  to  control  the  charity)  includes  a  general 
jurisdiction  in  all  cases  of  an  abuse  of  trusts,  to  redress  griev- 
ances and  suppress  frauds.  Indeed,  where  a  corporation  is  a 
mere  trustee  of  a  charity,  a  court  of  equity  will  go  yet  further; 
and  though  it  cannot  appoint  or  amove  a  corporator,  it  will, 


>  CommoQwealih  v.  St.  Patrick  Society,  3  Binney  (Penn.)  R.  448  ;  and 
the  opinion  of  Lord  Mansfield,  in  Rex  v.  Richardaon,  S  Burr.  636. 
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in  a  case  of  gross  fraud  or  abuse  of  ^ust,  take  the  trust  firom 
the  corporation,  and  vest  it  in  other  hands/  In  the  Ameri- 
can  books  there  are  very  few  cases  to  be  found  on  this  subject 
of  disfranchisement ;  and  the  cases  in  the  English  books  which 
we  have  met  with,  relating  to  the  causes  that  are  sufficient  to 
justify  a  vote  of  disfranchisement,  are  confined  to  municipal 
corporations.  ~ 

We  will  proceed,  however,  in  endeavoring  to  show,  by  such 
cases  directly  in  point  as  we  are  able  to  find,  the  limits  of  the 
power  o[  disfranchisement,  when  the  charter  is  silent 

$  3  As  Mr.  Willcock  observes,  few  cases  have  ascertained 
what  is  sufficient  cause  of  disfranchisement;  those  which 
have  been  decided  on  this  point  are  almost  all  of  the  negative 
kind,  which  only  show  what  causes,  being  relied  upon,  were 
considered  insufficient  to  warrant  a  disfiranchisem^it*  A 
corporate  assembly,  being  apprehensive  of  a  riot  fiom  the 
violence  of  the  different  parties,  was  dissolved,  and  some  of 
the  members  remained,  saying  that  the  assembly  was  not  dis- 
solved, and  thereupon  made  divers  orders,  and  caused  them 
to  be  entered  in  the  books.  This  conduct  was  held  to  be 
sufficient  cause  for  disfranchising  those  who  remained  and 
concurred  in  such  acts  ;  for  the  irregular  entry  of  such  orders 
was  very  prejudicial  to  the  corporation,  &c.*  Being  so  po<Kr 
as  to  be  incapable  of  paying  his  scot  and  lot,  was  held  insuffi* 
cient  to  disfranchise  a  member  of  a  municipal  corporation  in 
England  ;  and  so  was  the  conviction  of  an  assault,  or  saying 
of  an  alderman  that  he  was  a  knave.  The  first  is  a  misfoi^- 
tune,  and  not  an  injury  to  the  corporation,  as  such ;  and  the 
others  are  offences  punishable  at  common  law  upon  conviction 
by  a  jury,  and  not  fit  subjects  for  the  investigatiim  <^  a 


>  Dartmoath  College  v.  Woodward,  6  Wheat.  R.  676,  688  ;  Society  for 
the  Pxopagatioa  of  the  Gospel  v.  Nevr  Haven,  8  Wheat.  R.  464  ;  Fuller  «. 
Plainfield  Academic  School,  6  Conn.  R.  633. 

'  Willcock  on  Mun.  Corpor.  373. 

'  The  Protector  v.  Kingston,  Sty.  478,  480. 
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corporate  body.'  Eveu  a  usage  in  a  prescriptive  corporation 
to  disfranchise  or  suspend  a  freeman,  for  insulting  words  to  a 
principal  officer  of  the  corporation,  was,  in  England,  held  voidi 
though  the  customs  were  in  g^[ieral  terms  conferred  by  statute.* 
In  the  case  of  the  Plainfield  Academy,  where  the  return,  by 
the  members  of  the  corporation,  to  a  writ  of  mandamus, 
complaining  of  the  ranoval  of  a  member,  and  seeking  his 
vestoration,  alleged,  as  the  grounds  of  removal,  first,  dis- 
respectful language  towards  his  associates ;  secondly,  neglect 
of  official  duty  in  not  acting  on  committees ;  it  was  held,  that 
these  charges  were  insufficient  to  justify  a  removal.  The 
piace  of  a  trustee  in  an  eleemosjrnary  corporati<Mi,  though  no 
emoluments  are  attached  to  it,  it  was  also  hdd,  is  a  franchise 
ei  such  a  natiyre,  that  a  person  improperly  dispossessed  of  it  is 
entitled  to  redress  by  writ  of  mandamus.'  The  mere  misem- 
ployment  of  corporate  funds  is  no  cause  for  amotion,  but 
diarging  the  corporation  with  money,  which  the  member  never 
paid,  is  sufficient  cause  for  amotion.^ 

A  case  was  decided  in  Pennsylvania,  in  the  year  1810, 
which  arose  on  return  to  a  mandamus  directed  to  the 
St  Patrick  Benevolent  Society,  an  incorporated  body,  ccnn* 
manding  them  to  restore  John  Binns  to  the  rights  of  a  member 
of  said  society.  The  question  was,  whether  the  by-law  under 
which  the  expulsion  was  made  was  valid,  the  by-law  providing 
for  the  dismissal  of  members  for  vilifying  a  corporator.  In 
determining  the  question,  the  court  considered  it  necessary 


'  Res  V.  Andover,  3  Salk.  329 ;  Jay's  ease,  1  Vent.  303  ;  £arle*s  case, 
Canh.  174  b. ;  Rex  v.  Oxford,  Palm.  455  ;  Rex  t7.  Londoo,  3  Lev.  301 ; 
Rex  «.  Lane,  8  Mod.  370.  It  was  said  by  Twisden,  C.  J.,  that  a  freeman 
may  be  disfranchised  for  saying  of  the  mayor,  that  he  had  burnt  the  charters 
of  the  corporation  ;  bat  the  observation  was  immaterial  to  the  decision. 
Jay's  case,  1  Vent.  303. 

'  Rex  V.  London,  8  Lev.  801 ;  Rex  v.  Rogers,  3  Lord  Ray.  777 ;  Rex  v. 
GaUdford,  1  Lev.  162. 

'  Fuller  v.  Plainfield  Academic  School,  6  Conn.  R.  533. 

*  Commonwealth  o.  Gaardlans  of  the  Poor,  6  S.  &  Rawle  (Penn.)  R. 
460. 
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to  regard  the  nature  of  the  corporation,  which  was  an  associa- 
tion having  for  its  object  the  raising  of  a  fund  to  be  appUed 
to  the  relief  of  its  members,  in  case  of  sickness  and  misfortune, 
and  to  the  assistance  of  distressed  Irishmen,  emigrating  to  the 
United  States.     Each  member  paid  a  certain  sum,  on  admit- 
tance to  the  society,  and  likewise  an  annual  contribution ;  and 
each  member  was  entitled,  in  case  of  sickness,  or  distress  oc- 
casioned by  unavoidable  accident,   to  pecuniary  assistance 
from  the  funds  of  the  society.     The  corporation  had  power  to 
make  by-laws  for  the  good  order  and  support  of  the  affairs  of 
the  corporation,  provided  the  said  by-laws  were  not  repug- 
nant to  the  instrument  of  incorporation ;  and  by  the  charter, 
any  member  who  was  guilty  of  insulting  or  disrespectful 
behavior  to  any  of  the  society  should  be  fined,  for  the  first 
offence,  in  the  sum  of  one  dollar,  double  that  sum  for  the 
second  offence,   and  for  the  third  be  expelled  the  society. 
Tilghman,  C.  J.,  in  giving  the  opinion  of  the  court,  after 
stating  that  the  case  provided  for  in  the  charter  was,  from  its 
nature,  confined  to  disrespectful  behavior  in  tlie  presence  of 
the  party  offended,  observed  as  follows :  ''  My  opinion  will  be 
founded  on  the  great  and  single  point  on  which  the  cause 
turns :  Is  this  by-law  necessary  for  the  good  government  and 
support  of  the  affairs  of  the  corporation?    I  cannot  think  that 
it  is.    I  have  considered  the  case,  with  a  mind  strongly  dis- 
posed to  give  a  liberal  construction  to  the  power  of  making 
by-laws.    It  is  my  wish  to  give  all  necessary  powers  for 
carrying  into  effect  the  benevolent  purposes  of  this  society, 
and  many  others  which  have  lately  been  incorporated  on  simi- 
lar principles.     But  these  powers  must  not  be  constrained,  or 
the  societies,  instead  of  being  protected,  will  be  dissolved. 
The  right  of  membership  is  valuable,  and  not  to  be  taken 
away  without  an  authority  fairly  derived  from  the  charter,  or 
the  ncUure  of  corporate  bodies.     Every  man  who  becomes  a 
member  looks  to  the  charter ;  in  that  he  puts  his  faith,  and 
not  in  the  uncertain  will  of  a  majority  of  the  members.    The 
offence  of  vilifying  a  member,  or  a  private  quarrel,  is  totally 
unconnected  with  the  affairs  of  the  society,  and  therefore  its 
punishment  cannot  be  necessary  for  the  good  government  of 
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the  corporation.  So  far  from  it,  that  it  appears  to  me  that 
taking  cognizance  of  such  offences  will  have  the  pernicious 
eflfect  of  introducing  private  feuds  into  the  bosom  of  the  soci- 
ety, and  intemipting  the  transaction  of  business."  The  chief 
justice  concluded  by  saying :  "  On  mature  reflection  it  appears 
to  me  that,  without  an  express  power  in  the  charter,  no  man 
can  be  disfranchised,  unless  he  has  been  guilty  of  some  offence, 
which  either  affects  the  interests  or  good  government  of  the 
corporation,  or  is  indictable  by  the  law  of  the  land.  I  am 
therefore  of  opinion  that  the  cause  returned  by  the  president 
of  the  St  Patrick  Benevolent  Society,  for  not  restoring  John 
Binns  to  the  rights  of  a  member,  is  insufficient."  * 

When  the  charter  expressly  authorizes  the  expulsion  of 
members  in  certain  specific  cases,  it  does  not  follow  that  the 
power  of  expulsion  may  not  be  exercised  in  other  cases,  when 
the  good  government  of  the  corporation  requires  it,  unless  it  is 
positively  confined  to  particular  offences.'  In  a  case  where 
the  articles  of  a  corporation  authorized  the  expulsion  of  a 
member  for  being  concerned  in  scandalous  or  improper  pro- 
ceedings, which  might  injure  the  reputation  of  the  society,  it 
was  held  to  be  sufficient  cause  of  expulsion,  that  a  member 
claiming  reUef  from  the  society  had  altered  the  amount  of  a 
physician's  bill  from  four  dollars  to  forty,  and  had  presented 
the  bill  to  the  president  as  the  basis  of  his  claim.' 

Where  the  rules  of  a  religious  society  infficted  the  penalty 
of  expulsion  on  any  member,  who  should  commence  a  suit  at 
law  against  another  member,  "  except  the  case  were  of  such  a 
nature  as  to  require  and  justify  a  process  at  law,"  a  return  to 
a  mandamus  to  restore  a  member  to  his  standing,  which  set 
forth  the  rule,  and  also  that  the  expelled  member  had  com- 
menced a  suit  against  another,  (without  averring  that  the  case 
was  not  of  such  a  nature  as  to  require  and  justify  a  process  at 
law,)  was  held  to  be  insufficient^ 


1  Commonwealth  o.  St.  Patrick  Society,  S  Binney  (Penn.)  R.  441. 
'  Ibid.  4  Binney  (Penn.)  R.  448. 

*  CommoQ wealth  v.  Philanthropic  Society,  5  Binney  (Penn.)  R.  486. 
«  Green  v.  African  Methodist  Episcopal  Society,  1  S.  &  Rawle  (Penn.) 
E.864. 
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The  charter  of  a  private  corporation  provided,  that  if  any 
member  should  be  found  breaking  the  rules  of  the  society,  he 
should  be  serred  with  a  notice  to  attend  to  answer  at  the  next 
stated  meeting;  after  which  a  decision  shoukl  be  made  by 
ballot,  and  if  two  thirds  considered  him  guilty,  should  be  dealt 
with  conformably  to  the  by-laws.  The  by-laws  provided 
that  no  member  should  be  entitled  to  receive  any  benefit  from 
the  society  whose  complaints  are  the  results  of  habitual 
intoxication,  &c.  A  member  was  expelled,  by  the  required 
majority,  after  due  notice,  and  brought  an  action  to  recover 
the  allowance  granted  to  disabled  members.  It  was  held, 
that  the  regularity  of  the  proceedings  to  expel  him  could  not 
be  investigated  in  such  action,  and  that  the  court  had  no 
jurisdiction,  by  action,  to  compel  payment  of  the  allowanoe.* 

$  4.  In  none  of  the  above  cases,  wherein  it  is  considered 
that  there  is  just  and  sufficient  cause  for  amotion,  can  the 
party  be  expelled,  unless  he  has  been  dufy  notified  to  appear.* 
And  where  a  corporation  strikes  off  one  of  its  members,  with- 
out giving  previous  notice,  and  affording  an  opportunity  to  be 
heard,  a  mandamus  to  restore  him  will  be  granted.*  J.  H.,  a 
member  of  the  Pennsylvania  Beneficial  Institution,  having 
been  expelled  from  the  society,  and  having  applied  to  the 
Supreme  Court  for  a  mandamus  to  restore  him,  the  officers  of 
the  corporation  made  a  return,  showing  cause  why  the  said 
J.  H.  should  not  be  restored  to  the  rights  of  a  member.  It 
appeared  by  the  return,  that,  by  the  articles  of  incorporation, 
each  member  was  to  pay  fifty  cents  in  specie,  a  monthly  con- 
tribution, and  that  should  any  member  neglect  to  pay  his  con- 
tribution for  three  months,  he  was  to  be  expelled.  J.  H.,  it 
was  stated,  was  three  months  in  arrear,  as  was  reported  by  a 
committee  appointed  for  the  purpose  of  making  inquiry  on 


>  Black  &  White  Smitlw  Sodety  «.  Vandyke,  9  Whait.  (Penn.)  R.  809. 

*  Willcock  oa  Man.  Corp.  964  ;  Fuller  ».  PlaiDfield  Aeedemie  SekooJ, 
•  Conn.  R.  5^. 

*  Delaey  v*  Kenae  NaTigAtion  Co.  1  Hawks  (N.  0.)  R.  974. 
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that  subject,  whereupon  he,  together  with  others  who  were 
found  to  be  in  the  like  situation,  were  struck  off  the  roll,  as 
having  forfeited  their  rights  of  membership  in  the  society. 
There  was  no  vote  of  expulsion,  because,  in  the  opinion  of  the 
officers  who  made  the  return  to  the  mandamus,  the  non-pay- 
ment of  contributions  for  three  months  was,  ipso  facio^  a  for- 
feiture of  membership.  But  the  court  were  clear  that  there 
must  be  some  act  of  the  society,  declaring  the  expulsion ;  and 
that  this  could  not  be  done  without  a  vote  of  expulsion,  after 
notice  to  the  member  supposed  to  be  in  default.  For  it  was 
possible  that  the  member  might  either  prove  that  he  was  not 
in  arrears,  or  give  such  reason  for  his  default  as  the  society 
might  think  sufficient^  And  the  notice  must  be  served  upon 
the  accused  a  reasonable  time  before  the  amotion ;  and  where 
an  amotion  is  shown,  the  notice  must  be  particularly  and  posi- 
tively averred ;  if  it  be  under  a  recital,  as  licet  summonUua 
ffdt^  it  is  insufficient' 

This  notice  may  of  course  be  dispensed  with,  when  the 
party  has  appeared  at  the  meeting,  and  either  defended  him- 
self, or  answered  or  confessed  the  charge  against  him ;  for  this 
is  a  waiver  of  his  right  to  notice.'    If  the  accused  member  is 

>  Commonwealth  o.  PenasyWania  Beneficial  Institution,  3  S.  &  Rawle 
(Penn.)  R.  141. 

'  Rex  V.  Richardson,  1  Burr.  540 ;  Rex  o.  Liverpool,  S  Bun.  731 ; 
Bagg's  case,  11  Co.  99.  Any  society  may  make  any  rales  by  which 
the  admission  and  expulsion  of  its  members  are  to  be  regulated,  and  the 
members  must  conform  to  these  rules  ;  but  where  there  is  not  any  property 
in  which  all  the  members  of  the  society  have  a  joint  interest,  and  where 
there  is  no  rule  as  to  expulsion,  the  majority  may  by  resolution  remove  any 
member ;  but,  before  that  is  done,  notice  must  be  given  to  him  to  answer 
the  charge  made  against  him,  and  an  opportunity  given  to  him  for  making 
his  defence ;  where  therefore  a  member  of  such  a  society  has  used  menacing 
language  towards  another  member  of  the  society,  and  for  this  a  majority  of 
a  general  meeting  of  the  society  voted  that  he  should  no  longer  be  consid- 
ered a  member  of  the  society,  but  did  not  give  him  notice  of  the  intention  to 
take  his  conduct  into  consideration,  or  any  opportunity  of  making  his  defence, 
it  was  held  that  the  expulsion  was  void,  and  that  he  was  still  a  member. 
Innes  v.  Wylie,  1  Carr.  &  Kirw.  R.  d57. 

*  Willcock  on  Man,  Corpor.  366. 
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present,  say  the  Supreme  Court  of  Pennsylvania,  when  the 
subject  is  taken  up,  and  is  willing  to  enter  into  the  inquiry 
immediately,  there  is  no  occasion  for  further  notice.^ 

It  does  not  appear  necessary  that  the  summons  or  notice 
should  particularize  the  charges;  though  some  intimation 
should  be  given  of  them,  that  the  accused  may  have  an  oppcv'- 
tmiity  of  vindicating  himself.'  In  one  case  it  was  said  that 
there  should  be  a  notice  of  the  charge,  and  that  a  general  sum- 
mons was  not  sufficient,  when  particular  offences  were  alleged, 
which  the  accused  might  not  be  prepared  to  answer."  And 
although,  if  a  notice  set  forth  one  charge,  and  a  different  one 
is  preferred,  the  accused  may  decline  answering  fte  new  mat* 
ter,  yet  in  the  allegation  of  the  charge  technical  precision  is 
not  required.^  That  the  member  must  have  an  oppc^tunity 
of  answering  the  charges  preferred  against  him,  and  making 
a  full  defence,  fully  appears  by  the  case,  before  cited,  of  Hie 
Commonwealth  v,  Pennsylvania  Beneficial  Institution  and  the 
authorities  therein  cited.  If  the  member  remain  silent  and  do 
not  deny  the  charge,  it  must  be  examined  and  proved,  and  all 
proceedings  must  be  conducted  as  though  he  had  denied  it ; 
for  an  amotion,  on  pretence  that  silence  amounts  to  a  confer 
sion,  is  void ;  though  it  does  not  afford  sufficient  ground  for  an 
action  against  those  who  disfrandiise  him,  unless  malice  be 
shown.*  We  have  mentioned,  as  one  of  the  causes  of  disfran- 
chisement, the  conviction  of  a  member  by  a  jury  of  his  coun- 
try of  an  infamous  crime.  In  such  case  it  is  apprehended  a 
vote  of  expulsion  would  be  legal,  without  any  notice  or  pre- 
ferment of  charges ;  however  proper  and  necessary  those  cere- 
monies may  be,  when  the  offence  has  a  particular  reference  to 
the  corporate  interests. 


'  CommoDwealth  v,  Penn.  Beneficial  loetitutioD,  2  S.  &  Rawle  (Pean.) 
R.  141. 
'  Rex  V.  LiTerpool,  2  Barr.  734. 

*  Exeter  v.  Glyde,  4  Mod.  37. 

*  Rex  V,  Lyme  Regis,  Doag.  174. 

*  Rex  V,  Fe^eraham,  8  T.  R.  356  ;  Hannaa  o.  Tappenden,  1  East,  MS ; 
and  see  Fuller  «.  Plaiofield  Academic  School,  6  Coon.  R.  632* 
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§  6.  If  private  corporations  have  an  incidental  power  of 
disfranchising  a  member  in  certain  cases,  they  would  seem  a 
fortiori  to  have  the  power  of  amoving,  when  the  interests  and 
good    government    of  the  corporate  body  require  it,   their 
official  agents  from  the  stations  assigned  to  them,  and  before 
the  expiration  of  the  term  for  which  they  were  appointed. 
Suppose,  says  Lord  Mansfield,  in  the  case  of  a  municipal 
corporation,  a  by-law  made  "to  give  power  of  amotion  for  just 
cause,  such  a  by-law  would  be  good,'^  and  if  so,  he  adds,  "  a 
corporation,  by  virtue  of  an  incidenteU  power,  may  raise  to 
themselves  authority  to  amove  for  just  cause,  though  not 
expressly  given  by  diarter.'^  ^    So,  the  court  in  Lord  Bruce's 
case  say,   "The  modem  opinion  has  been,  that  a  power  of 
amotion  is  incident  to  the  corporation.'"    Lord  Mansfield,  in 
Rex  V.  Richardson,  specified  three  sorts  of  offences  for  which 
an  officer  might  be    discharged.     First,  such  as  have  no 
immediate  relation  to  the  office,  but  are  in  themselves  of  so 
infamous  a  nature  as  to  render  the  offender  unfit  to  execute 
any  public  franchise.    Secondly,  such  as  are  only  against  his 
oath,  and  the  duty  of  his  office  as  a  corporator,  and  amoimt 
to  breaches  of  the  tacit  condition  annexed  to  his  office.  Thirdly, 
the  third  ofience  is  of  a  mixed  nature,  as  being  an  offence  not 
only  against  the  duty  of  his  office,  but  also  a  matter  indictable 
at  common  law.    And  Lord  Mansfield  considered  the  law  as 
settled,  that  though  a  corporation  has  express  power  of  amo- 
tion, yet  for  the  first  sort  of  offences  there  must  be  a  previous 
indictment  and  conviction ;  and  that  there  was  no  authority 
since  Bagg's  case,'  which  says,  that  the  power  of  trial,  as 
well  as  amotion,  for  the  second  sort  of  offences,  is  not  incident 
to  every  corporation.    He  also  observed,  "We  think  that  from 
the  reason  of  the  thing,  from  the  nature  of  the  corporation,  and 
for  the  sake  of  order  and' government,  this  power  is  incident, 
as  much  as  the  power  of  making  by-laws."  * 


^  Rex  o.  RiehardBon,  1  Burr.  639. 

'  Lord  Brace's  case,  2  Strange,  819. 

*  11  Co.  99. 

^  And  eee  Rex  v.  Lyme  Regis,  Doug.  149. 
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The  English  books,  however,  afford  a  very  considerable 
number  of  adjudged  cases,  relating  to  the  causes  that  are  suffi- 
cient for  the  removal  of  officers  in  municipal  corporations. 
A  summary  of  these  cases  it  is  our  duty  to  lay  before  the 
reader,  as  they  have  at  least  a  strong,  if  not  a  direct,  bearing 
upon  the  kind  of  corporations  to  which  our  treatise  is  more 
particularly  confined. 

^  6.  It  is  to  be  observed,  in  the  first  place,  that  distinction 
is  made  between  such  persons  as  hold  a  ministerial  office,  and 
such  as  hold  an  office  of  the  essence  of  the  corporation.  A 
mere  ministerial  officer,  appointed  durante  bene  placito^  may 
be  removed  without  any  other  cause  than  that  the  pleasure  of 
those  who  appointed  him  is  determined ;  and  a  formal  amotion 
for  the  appointment  of  another  to  the  office  is  sufficient,  with- 
out resorting  to  notice.  In  these  cases,  says  Mr.  Willcock, 
the  right  to  amove  is,  of  course,  incidental  to  the  right  of  ap- 
pointment^ And  a  ministerial  officer  may  be  so  amoved, 
when  appointed  durante  bene  placito,  where  the  power  of 
appointment  is  "for  life,"  or  "during  pleastlre."*  Of  this 
class  is  a  town  clerk  or  recorder ;  that  is,  it  seems,  where  the 
recorder  is  a  mere  counsel  to  advise,  and  not  one  who  has  a 
corporate  office  and  voice  in  the  common  coimcil.'  But  there 
cannot  be  a  custom  to  amove  at  pleasure  from  an  office  of  the 
essence  of  the  corporation ;  such,  for  example,  as  an  alderman; 
for  he  has  a  franchise  in  his  office.^    In  the  case  of  a  private 

>  WiUeock  on  Man.  Corpor.  953. 
'  Ibid.  954. 

*  Dighton's  case,  T.  Ray.  188;  S.  C.  1  Vent.  77,  83 ;  Rex  v.  Cambridge, 
2  Show.  70  ;  Rex  o.  Canterbury,  11  Mod.  403 ;  S.  C.  1  Strange,  674. 

*  Dighton's  case,  1  Vent  77,  83  ;  S.  C.  1  Sid.  461 ;  Warren's  case, 
Dyer,  333,  b.  n.  And  it  is  wholly  nnimportant  that  there  be  a  custom 
to  elect  such  officers  *'  daring  pleasnre,"  or  to  elect  them  *'  daring  life, 
if  it  appear  to  them  expedient,"  and  that  it  is  alleged  that  they  deemed 
it  expedient  to  amoTe  them.  If  snch  a  claase  be  contained  in  a  charter, 
it  ia  absolately  Toid.  Willcock  on  Man.  Corpor.  354,  355.  But  a  castom 
was  alleged  for  the  mayor  and  major  part  of  the  corporation  to  tarn  oat 
whom  they  pleased ;  on  whioh  Holt,  C.  J.,  obsenred,  that  there  was 
no  remedy  for  it,  the  constitution  being  so :  Rex  v.  Andover,  13  Mod.  665. 
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cotporatfon  (a  religious  society)  it  has  been  held,  in  New  York, 
that  its  being  the  established  usage  of  the  society  that  no 
question  whatever  arising  at  any  of  its  meetings,  for  consider^* 
ation,  is  decided  by  a  majority  of  voices,  but  is  determined  by 
the  presiding  officer  for  the  time  being,  fi  majority  have  iK>t 
the  power  to  displace  their  presiding  officer  whose  term  has 
not  expired,  and  appoint  another  in  his  stead.  In  case  of  the 
absence  of  such  presiding  officer,  or  of  his  incompetency  to 
perform  the  duties  of  his  office,  sudi  new  appointment  may  be 
made,  but  not  otherwise.* 

The  following  is  a  summary  of  the  cases  it  was  proposed 
to  offer,  in  which  it  was  held,  that  there  were  sufficient  causes 
for  discharging  such  officers  of  a  municipal  corporation  as  are 
not  amovable  at  pleasure,  on  accoimt  of  a  dereliction  of  their 
corporate  duty. 

Non-residence,  having  deserted  the  borough  and  resided  at 
a  considerable  distance  for  the  last  four  yescrs  continually,  by 
reason  of  which  he  has  neglected  to  attend  the  business  of  the 
corporation,  although  it  does  not  appear  that  any  special  dam^ 
age  has  arisen  to  the  body  from  his  absence,  or  that  the  char- 
ter required  residence.'  Having  deserted  his  habitation  in  the 
city  for  the  space  of  three  years,  and  been  forty  times  absent 
from  the  corporate  meetings  after  general  notice,  although  his 
presence  was  not  absolutely  necessary,  is  sufficient  cause  for 
,  amoving  au  alderman ;  for  it  is  incident  to  his  duty  and  place 
to  be  resident  where  he  is  chosen,  and  such  absence  renders 
him  incapable  of  doing  his  duty  where  he  ought.*  Non-resi- 
dence which  has  caused  a  neglect  of  duty,  by  which  some 
person  is  injured  in  his  corporate  franchise,  is  cause  for  amoving 
an  alderman ;  but  unless  residence  be  required  by  the  charter, 
it  is  sufficient  that  the  corporator  at  reasonable  times  attend  to 


/  Field  V.  Field,  9  Wend.  (N.  Y.)  R.  304. 

*  Rex  V.  Doneaster,  Say.  39  ;  Rex  v.  Tnieboy,  11  Mod.  76  ;  6.  C.  3  Ld. 
Raym.  1975 ;  Rex  o.  Lyme  Regis,  Doug.  153. 

*  Exeter  v,  Glyde,  4  Mod.  36;  S.  C.  Comb.  197;  Yangha  «.  Lewis, 
Carth.  999. 
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the  corporate  business,  although  he  reside  at  some  distance 
from  the  town.  Non-attendance  at  several  corporate  meetings, 
after  having  received  proper  notice,  if,  by  reason  of  his  neglect, 
the  business  of  the  corporation  has  been  impeded,  was  held 
sufficient  cause  for  amoving  a  recorder ;  *  and  so  is  the  tempo- 
rary and  less  frequent  nourattendance  of  an  officer,  whose 
duty  calls  upon  him  to  be  constantly  present,  such  as  mayor.* 
So  is  non-attendance  at  one  corporate  meeting  appointed  by 
himself,  where  his  presence  is  proper,  though  not  absolutely 
necessary,  he  being  in  the  neighborhood  and  able  to  attend, 
although  he  did  not  receive  notice  at  the  time  of  the  meeting.' 
Not  accounting  for  rents  by  him  received  in  his  official  capaci- 
ty, and  charging  for  payments  never  made,  was  held  a  suffi- 
cient cause  for  amoving  a  chamberlain;  provided  it  appears 
that  he  had  been  called  upon  to  account.^  Razing  of  genuine 
and  true  entries  in  the  corporation  books,  to  falsify  them,  and 
injure  the  corporation ;  but  a  general  allegation  that  he  razed 
and  altered  the  books  is  insufficient,  for  the  razure  or  alteration 
may  have  been  to  correct  an  entry  originally  erroneous.*  Be- 
ing so  poor  that  he  was  not  able  to  pay  the  taxes,  for  which 
he  was  liable  in  the  municipality,  was  adjudged  to  be  suffi- 
cient cause  for  the  amoving  an  alderman.'  Habitual  drunk- 
enness was  cause  for  amoving  an  alderman,  on  account  of  his 


>  Rex  V.  Portsmouth,  3  B.  &  C.  156;  S.  C.  4  D.  &  R.  775;  Rex  v. 
Trueboy,  11  Mod.  75. 

'  Rex  V.  Wells,  4  Burr.  2004 ;  Lord  Brace's  case,  2  Strange,  819,  and 
notes  ;  Rex  v.  Ipswich,  3  Ld.  Raym.  1933  ;  S.  C.  Salk.  443. 

'  Atk.  184,  case  5d;  Bui.  N.  P.  306,  307.  Continaed  absence  of  about 
fire  years,  and  general  neglect  of  attending  when  coarts  were  to  be  held, 
was  sufficient  for  arooYing  a  recorder,  though  no  particular  mischief  had 
arisen  to  the  corporation  from  his  neglect.  Semb.  Lord  Hawley's  case, 
1  Vent.  115.  But  it  may  be  obserred  that  other  charges  were  brought 
against  this  recorder.  Rex  v.  Ipswich,  3  Ld.  Raym.  1837  ;  and  see  3  Burr. 
3004. 

^  Rex  V.  Donoaster,  3  Ld.  Raymd.  1566  ;  but  see  Rex  v.  Chalke,  1  Ld. 
Raymd.  336. 

•  Rex  V.  Chalke,  5  Mod.  357 ;  S.  C.  1  Ld.  Raymd.  826. 

*  Rex  V.  AndoTer,  3  Salk.  389. 
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consequent  insufficiency  to  discharge  his  peculiar  duties/ 
Disturbing  the  election  of  mayor,  or  preventing  the  corpora* 
tors  from  assembling  in  their  business  in  the  corporate  assem- 
bly ;  and  the  amotion  may  be  before  a'  conviction  for  riot* 
Bribing  a  corporator  to  vote  for  a  particular  candidate  to  fill 
an  office  in  the  corporation,  such  as  that  of  mayor,  or  to  vote 
for  a  candidate  at  the  election  of  members  of  parliament ;  but 
there  should  be  a  previous  conviction  by  a  jury." 

We  will  next  proceed  to  enumerate  the  causes  that  have 
been  relied  upon  in  returns  of  an  amotion,  and  which  were 
held  to  be  insufficient^  in  cases  of  municipal  bodies  corpo- 
rate. 

That  which  only  disqualified  the  person  to  be  elected,  al- 
though it  made  the  election  voidable  ab  initio,  is  insufficient ; 
for  one  so  disqualified  is  not  in  law  a  corporate  officer,  and 
therefore  cannot  be  amoved  by  the  corporation,  but  must  be 
ousted  by  proceedings  in  quo  warranto.  Of  this  nature  is  non- 
residence,  when  required  only  as  a  qualification  before  electioUi 
or  any  irregularity  in  the  election  or  admission.  And  if  a  cor- 
porator so  disqualified,  or  iUegally  coming  into  office,  has 
held  it  undisturbed  for  six  years,  being  protected  by  the  statute 
against  an  ouster  in  quo  warranto,  he  cannot  be  amoved  by 
the  corporation  declaring  his  office  originally  void  on  this  ac- 
count, but  has  acquired  an  indisputable  title.*  Non-residence 
is  not  a  sufficient  cause  of  amotion,  unless  residence  be  requir- 
ed by  the  charter,  or  the  non-residence  be  attended  with  some 
special  injury  to  the  corporation.*  Departure  from  the  bor- 
ough and  its  liberties  about  five  months  before  with  his  fam- 
ily, and  not  having  returned  at  the  time  of  the  amotion,  is  not 


*  Rex  V.  Taylor,  3  Salk.  331 ;  Taylor  v.  Gloaceater,  1  Rol.  409  ;  S.  C. 
3  Balstr.  190. 

'  Haddock*8  case,  T.  Ray.  339  ;  Rex  v.  Derby,  C.  T.  H.  155. 
'  Rex  V.  Tiverton,  8  Mod.  186. 

^Rex  V.  Doncaster,  Say.  40 ;  Rex  v.  Miles,  B.  N.  P.  203  ;  Rex  v,  Lyme 
Regis,  Dong.  85 ;  Symmers  v.  Regem,  Cowp.  509. 

*  Unless  a  penalty  is  imposed  for  not  residing.    Rex  t;.  Williams,  S  M. 
A  S.  144. 
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sufficient  to  warrant  it  unless  a  special  damage  has  been 
caused  to  the  bwough  by  such  absence.^  Residing  two  or 
three  miles  from  the  borough,  and  non-attendance  at  a  meet- 
ing of  the  common  council,  is  not  of  itself  a  safficient  cause ; 
for  it  is  not  the  imperative  duty  of  a  common-council  man  to 
attend  every  assembly,  and  his  general  attendance  is  suffi- 
cient' Absence  of  a  portman  from  four  occasional  great  meet- 
ings, one  of  which  was  on  the  charter-day,  he  having  received 
ordinary  but  no  particular  notice,  when  it  did  not  appear  that 
any  business  was  by  that  means  impeded,  is  not  sufficieai 
cause.'  Nor  is  absence  of  a  recorder  from  the  corporate  meet- 
ing, not  having  received  a  special  notice  that  his  appearance 
was  necessary,  and  the  corporation  having  received  no  incon- 
venience from  his  absence.^  Razing  entries  in  the  corparatioa 
books,  unless  it  be  shown  that  they  were  originally  correct, 
and  that  the  razure  was  mischievous,  or  to  falsify  them,  is  an 
insufficient  cause.  It  has  been  held  to  be  insufficient  cause 
for  amoving  an  alderman,  that  he  used  insulting  words  to  the 
mayor  in  common  council,  as  saying  that  he  was  a  base  fei" 
low,  &c. ;  or  for  amoving  a  common-council  man,  for  saying 
of  an  alderman  (hat  he  was  a  knave;,  for  personal  offences 
from  one  member  to  another  are  to  be  punished  according  to 
law,  and  not  by  the  corpomti<»i.*  Refusal  to  deliver  over  duo 
corporation  books  entrusted  to  his  custody,  as  the  proper  offi- 
cer, to  persons  applying  for  them  with  an  order  from  the  ooi^ 
poration,  is  insufficient,  for  the  boc^  may  be  consulted  in  his 
hands.'    Refusing  to  pay  the  usual  fee  on  admissioa  to  the 


^^w«^>-^v« 


^  Rex  V.  Leicester,  4  Barr.  2087. 
'  Rex  o.  Doocaater,  Say.  39. 

*  Rex  o.  Richardson,  1  Barr.  540. 

*  Rex  V.  Wells,  4  Barr.  2003 ;  and  see  also  Rex  v.  Pomfret,  10  Mod.  106, 
and  Rex  v.  Exeter,  Comb.  197. 

*  Rex  V.  ChaULe,  1  Ld.  Raymd.  236  ;  S.  C.  5  Mod.  259 ;  Rex  o.  Oxfoid, 
Palm.  466  ;  Jay's  case,  Vent.  302 ;  Earie's  case,  Carth.  174 ;  Rex  v.  hun, 
Fortese.  275. 

*  Or  detinue  will  lie  for  them,  if  the  corporation  haTe  a  right  to  oompel 
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Kyery,  or  his  share  towards  the  expense  of  the  renewing  char- 
ter, are  not  causes  of  amotion,  but  the  proper  subjects  of  a  by- 
law, which  the  body  has  power  to  make  for  enforcing  such 
payments  when  reasonable.'  Misemployment  of  funds  in  his 
custody,  when  it  is  the  proper  subject  of  an  action,  is  not 
sufficient  generally,  though  it  may  be  a  good  cause  of  sus- 
pension from  a  financial  office.'  Casual  intoxication,  it  was 
held,  was  not  sufficient  cause  for  amoving  an  alderman,  for 
this  is  likely  to  happen  to  the  best  of  them.' 

$  7.  It  is  of  course  necessary  in  the  removal  of  an  officer, 
that  there  should  be  a  meeting  of  the  corporation,  or  of  such 
part  of  it  as  has  been  designated  and  empowered  for  that  pur- 
pose. And  it  is  also  necessary,  that  the  proceedings  should  be 
conducted  in  such  a  manner,  that  the  officer  may  have  a  fair 
opportunity  of  defending  himself.^  As  to  the  form  required  in 
amoving  a  minisieriaU  officer,  elected  during  pleasure,*  very 
little  formality  is  requisite.  Such  an  officer  is  not  entitled  to 
any  notice ;  and  a  summons  to  those  who  have  the  power  of 
amotion  and  the  authority  to  elect  another,  is  sufficient  with- 
out a  summons  to  convene  to  amove  him  from  office.  And  if 
those  who  have  the  power  of  amotion  elect  a  new  officer,  this 
act  is  of  itself  an  amotion  of  the  former  officer,  without  a  de- 
claration of  his  amotion.  It  would,  therefore,  have  no  weight, 
if  those  who  voted  for  the  new  officer  were  under  the  im- 
pression   that  they  were  electing  him  to  a  vacancy,  and 


the  delivery;  or 'a  mandamus,  Anon.  I  Barnard,  403;  Rex  o.  Ipswich,  3 
Ld.  Raymd.  1338 ;  Rex  v.  Ingram,  1  W.  Bla.  50. 
>  Tavems's  case,  T.  Ray.  446 ;  1  Sip.  383, 

*  Rex  o.  Chaike,  1  Ld.  Raymd.  336;  Rex  v.  Mayor  of  London,  3  T.  R. 
182. 

'  Rex  o.  Taylor,  3  Salk.  331. 

^  As  to  the  form  of  notice,  preferment  of  charges,  &c.,  see  ^  4,  of  this 
chapter. 

*  See  §  6,  of  this  chapter. 
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who  would  not  have  voted  for  the  amotion  of  his  pxedeoes- 
8or.* 

^  8.  An  amotion  from  one  office,  does  not  of  course  in  the 
least  impair  the  title  of  the  person  amoved  to  another  office ; 
and  much  less  is  it  a  disfranchisement  frc«n  his  right,  as  a 
mere  member  of  the  corporation.'  If  the  amotion  is  legal,  it 
will  not  invalidate  any  act  which  the  corporator  may  have 
previously  done,  or  in  which  he  may  have  concurred;  but 
firom  the  moment  of  amotion  his  official  authority  ipso  fado 
ceases,  and  another  may  be  elected  into  the  vacant  place. 
Should  the  person  amoved  continue  to  act,  he  is  a  mere 
usurper  without  color  of  title,  unless  it  be  acquired  by  length 
of  time{  he  may  be  ousted  in  quo  warranto^  and  punish- 
ed for  the  usurpation ;  and  all  corporate  acts  in  which  he 
has  concurred  are  equally  void,  as  though  he  had  never  beoi 
elected.' 

$  9.  When  a  corporator  has  been  excluded  from  partici- 
pating in  corporate  business,  in  which  he  has  a  right  to  act, 
under  pretence  of  amotion  or  suspension,  (the  latter  being  a 
temporary  amotion,)  he  is  entitled  to  a  writ  of  restoration,  to 
which  the  court  will  compel  obedience,  unless  it  be  shown 
that  the  amotion  relied  upon  was  legal.*  But  if  the  amotion 
is  irregular,  and  there  appear  to  have  been  good  cause  for  re- 
moval, a  mandamus  will  not  lie  to  compel  his  restoration.' 
A  restoration  is  merely  an  abstaining,  on  the  part  of  the 
amoving  body,  from  opposing  the  right  of  the  corporator  to 
transact  the  duties  and  enjoy  the  franchises  appertaining  to 


>  Rex  V.  Canterbnry,  11  Mod.  403  ;  Rex  v.  Thame,  1  Strange,  115  ;  Rex 
V.  Taunton,  Cowp.  413  ;  Rex  ».  Pateman,  2  T.  R.  777. 

*  Willcock  on  Man.  Corpor.  268. 

'  Jay's  caae,  1  Vent.  302;  Symmers  v.  Regem,  Cowp.  503 

*  Willcock  on  Man.  Corpor.  260  ;  Fuller  v.  Plainfield  Academic  School, 
6  Conn.  R.  532 ;  Howard  v.  Gage,  6  Mass.  R.  462 ;  See  post,  chapter  treat- 
ing of  Mandamus. 

*  People  V.  Rankin,  9  Johns.  (N.  Y.)  R.  147. 
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his  office.  As  the  effect  of  the  restoration  is  not  to  create  the 
person  an  officer  de  novoy  and  give  him  -a  new  title,  and  as  it 
replaces  him  exactly  in  the  same  situation  in  which  he  stood 
before  the  attempted  amotion ;  all  corporate  acts,  in  which  he 
has  concurred  between  the  moment  of  his  amoval  and  restitu- 
tion, are  of  equal  validity  as  if  he  had  never  been  amoved.  If 
he  were  before  a  legal  officer,  such  acts  are  legal ;  if  he  were 
only  an  officer  defado^  his  acts  before  his  amoval,  during  the 
amotion  and  subsequently  to  the  restoration,  are  equally  void- 
able, and  he  may  be  ousted  in  quo  warranto  for  any  defect  in 
his  original  title.  If  he  were  originally  a  legal  officer,  and 
amoved  for  sufficient  cause,  but  restored  on  account  of  infor- 
mahty  in  the  amotion,  all  his  corporate  acts,  both  before  and 
since  the  amotion,  are  valid ;  but  he  may  again  be  amoved  in 
a  more  formal  manner,  which  vacates  his  office  from  the  time 
of  the  second  amotion,  but  has  no  retrospective  effect  upon  the 
former  irregular  amotion.  Indeed  if  the  amotion  were  void- 
able on  account  of  an  insufficient  cause,  or  insufficiency,  in 
the  form  in  which  it  was  effected,  the  person  has  not  been 
ousted ;  and  if  he  continues  to  be  treated  as  an  officer, 
and  acts  as  such,  there  is  no  need  of  a  writ  of  restoration.* 

$  10.  The  power  of  disfranchisement  and  amotion,  unless 
it  has  been  expressly  confided  to  a  particular  person  or  class, 
is  to  be  exercised  by  the  corporation  at  large,  and  not  by  the 
person  or  class  in  whom  the  right  of  appointing  or  admitting 
is  vested.  For  this  reason,  when  an  amotion  is  pleaded,  if  the 
authority  by  which  it  has  been  transferred  to  a  select  class  be 
not  shown,  it  will  be  construed  to  be  in  the  body  at  large,  and 
must  be  proved  to  have  been  exercised  by  the  whole  corpora- 


'  To  coQStitate  eTen  ao  officer,  de  fado^  there  must  be  at  least  the  forms 
of  electioo,  though  these  may,  upon  legal  objectioos,  be  afterwards  fouod 
defecti?e.    Willcook  on  Man.  Corpor.  280. 

'  The  principles  we  have  just  stated  are  laid  down  by  Mr.  Willcock,  who 
cites  in  support  of  them  Taylor  v.  Gloucester,  Cowp.  503 ;  Hex  v.  Ipswich, 
S  Ld.  Raymd.  1863 ;  S.  C.  Salk.  448 ;  Symmers  v.  Regem,  Cowp.  503 ; 
and  see  Mr.  Willoock's  Treatise,  p.  S60  to  270. 
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tion.'  If  the  power  of  amoving  certain  officers  be  antecedently 
in  a  select  body ;  and  the  corporation  accept  a  new  charter, 
silent  up<Hi  that  head,  but  making  other  alterations  and  recog- 
nizing or  confirming  such  body,  although  under  a  difierent 
name,  and  in  general  terms  confirming  the  corporation  in  all 
cases  where  no  alterations  are  introduced,  the  right  of  amotion 
still  continues  in  this  select  body.'  It  has  not  been  directly 
determined,  says  Mr.  Willcock,  though  it  was  assumed  by 
Lord  Mahsfield,  that  the  power  of  amotion  may  be  transferred 
to  a  select  body  by  a  by-law  in  the  same  manner  as  the  right 
of  election.*  It  was  said  that  when  a  common  council  had 
the  sole  right  of  election  and  making  by-laws,  there  is  some 
foundation  for  thinking  that  they  possess  the  power  of  amov- 
ing those  whom  they  elect,  though  claiming  it  neither  incident^ 
ally  nor  by  grant  of  the  charter.^  Mr.  Willcock  apprehends, 
that,  when  the  corporation  is  prescriptive,  this  is  evidence  for 
a  jury  to  presume  a  custom,  if  nothing  contradictory  appear ; 
but  in  a  corporation  by  charter,  such  a  power,  he  is  confident, 
must  be  shown  to  have  been  expressly  granted  by  the  charter, 
or  a  subsequent  by-law,  or  at  the  utmost  these  facts  should  be 
left  to  a  jury  as  evidence  of  a  lost  by-law.* 

$  11.  It  is  said  that  an  office  may  be  resigned  in  two  ways, 
either  by  an  express  agreement  between  the  officer  and  the 
corporation,  or  by  such  an  agreement  implied  from  his  being 
elected  to  another  office  incompatible  with  it*    And  some  of 


'  Willcock  on  Man.  Corpor.  245,  246  ;  Lord  Brnce's  case,  8  Str.  819; 
Rex  V.  Lyme  Regi«  Doug.  153 ;  Rex  v.  Doncaster,  Say.  38,  849 ;  Rex  9. 
Richardson,  1  Barr.  i39  ;  Rex  v.  Ponaonby,  1  Kenyon,  29  ;  Rex  v,  Fevei^ 
sham,  8  T.  R.  536  ;  Bagg's  case,  11  Co.  99 ;  Rex  v.  Sadler,  Stylea,  477 : 
Rex  V.  Oxford,  Palm.  459. 

'  Willcock  on  Man.  Corpor.  246 ;  Haddock's  case,  T.  Ray.  239 ;  Rex  «. 
Knight,  4  T.  R.  429. 

'  Willcock,  ut  supra;  Rex  v.  Richardson,  J  Barr.  539 ;  Cowp.  508. 

*  Rex  o.  Doncaster,  1  Barnard,  965. 

*  Willcock,  ut  supra,  247,  248. 

*  Willcock  on  Mun.  Corpor.  238. 
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the  acts  and  delinquencies,  such  as  removing  and  residing  at 
a  distance,  which  have  been  mentioned  as  causes  of  amotion, 
may  be  properly  regarded  as  an  implied  resignation.'  To 
complete  a  resignation,  it  is  necessary  that  the  corporation 
manifest  their  acceptance  of  the  offer  to  resign,  which  may  be 
done  by  an  entry  in  the  public  books,  or  electing  another  per- 
son to  fill  the  place,  and  thereby  treating  it  as  vacant'  Every 
corporation  has  an  incidental  power  of  accepting  the  resigna- 
tion of  its  officers ;  and  therefore,  when  it  is  averred  generally, 
that  the  resignation  was  made  to  a  corporate  assembly,  if  the 
right  to  receive  it  be  in  a  select  body,  that  should  appear  on 
the  pleading,  and  how  it  was  acquired  by  them.'  It  is  pre- 
sumed that  the  right  to  accept  a  resignation  passes  incident- 
ally with  the  right  to  elect ;  for  it  is  not  a  power  to  be  com- 
pared with  that  of  amotion,  and  it  seems  that  an  office  should 
be  relinquished  by  the  consent  of  those  in  whose  authority  it 
originated.^ 

A  resignation  by  impUcaiion  may  not  only  take  place  by 
an  abandonment  of  the  official  duties  as  before  mentioned,  but 
also  by  being  appointed  to  and  accepting  a  new  office,  incom- 
patible with  the  former  one.  It  was  supposed  at  one  time, 
that  such  a  resignation  could  only  be  where  the  second  office 
is  superior  to  the  former.  It  has,  however,  been  determined  to 
be  unimportant,  and  that  if  one  holding  a  superior  office,  ac- 
cept a  subordinate  one  that  is  incompatible,  the  appointment 
to  the  second  operates  to  vacate  the  former.*  But  the  election  of 


*Ibid. 

*Ibid.  239  ;  Rex  v.  Lane,  3  Ld.  Raym.  1304;  S.  C.  11  Mod.  270;  Rex 
V.  RippoD,  1  Ld.  Raym.  563  ;  Jenniags's  case,  18  Mod.  402 ;  Hazard's  case, 
SRol.  11. 

'  Rex  V.  Tidderly,  1  Sid.  14. 

^  See  Willcock,  at  sup.,  and  Rex  v.  Tidderly,  at  sap. 

*  This  is  aa  absolate  detennination  of  the  original  office,  and  leaves  no 
shadow  of  title  to  the  possessor ;  so  that  neither  quo  warranto  nor  amotion  is 
necessary  before  any  other  may  be  elected.  Wilcock  on  Man.  Corp.  240  ; 
Gabriel  v.  Clarke,  Cro.  Car.  138  ;  Verrior  v.  Sandwich,  1  Sid.  305 ;  Rex 
V.  Godwin,  Doug.  383,  n.  28 ;  Milward  v.  Thatcher,  2  T.  R.  87 ;  Rex 
V.  Pateman,  2  T.  R.  779.    The  offices  of  mayor  and  aldermin,  being 

36* 
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an  officer  to  an  incompatible  office  does  not  vacate  the  fonner, 
before  acceptance  by  the  officer ;  for  although  the  corporation 
has  a  right  to  the  service  of  all  its  qualified  members,  in  any 
office  to  which  they  are  elected,  yet  they  having  been  already 
appointed  to  one,  that  is  a  temporary  disqualification,  which 
renders  them  ineligible  to  the  other;  and  the  corporation, 
having  chosen  to  elect  them,  must  be  presumed  to  have  been 
aware  of  that  circumstance,  and  to  have  precluded  themselves 
from  calling  again  upon  their  services.'  Where  the  offices  are 
not  in  fact  incompatible,  acceptance  of  a  second  may  be  a 
resignation  of  the  first,  on  account  of  the  form  of  the  constitu- 
tion ;  for  it  is  not  to  be  presumed  that  when  the  government 
const]  tues  a  certain  number  of  distinct  offices,  it  means  that 
the  corporation  may  consolidate  two  or  more  of  them  in  one 
person.'  A  corporator  is  not  bound  to  elect  between  resigning 
his  corporate  franchise  and  submitting  to  persons  who  have 
illegally  seized  upon  the  corporate  authority.* 

jadieial  offices,  are  incompatible  with  that  of  recorder,  who  is  an  adviser  to 
them.    Rex  v.  Marshall,  cited  in  Rex  v.  Trevenner,  9  B.  &  A.  34. 

'  Willooek,  nt  sup.  Barton's  case,  Popham,  176 ;  MiUward  o.  Thatefaeiy 
ut  sap.  Rex  o.  Pateman,  nt  sup. 

*  Millward  v.  Thatcher,  ut  sup.  If  the  corporation  consist  of  mayor,  re* 
corder,  town  clerk,  and  twelve  aldermen,  the  recorder  or  town  clerk  cannot 
be  an  alderman,  thoogh  there  be  no  inconsistency  in  the  dnties  of  the  two 
officers,  for  snch  a  method  of  electing  would  reduce  the  corporation  to  a 
mayor  and  twelve  or  thirteen  other  officers  instead  of  fourteen,  of  which  it 
ought  invariably  to  consist.    Ibid. ;  and  Willooek,  nt  tap.  943. 

*  Ebangh  o.  Kendell,  6  Watts  (Penn.)  R.  43. 
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CHAPTER  XIII. 

OF  THE  BUBTHENS   TO  WHICH  THE    BODY    CORPOEATE    IS    SUBJECT; 

AND  OF  ITS  LIABILITY  TO  BE  TAXED. 

$  1.  There  is  no  reason  why  corporations  should  not  be 
subject  to  the  same  burthens,  in  the  character  of  owners  or  oc- 
cupiers of  lands  and  houses  to  which  individuals  are  subject 
in  the  same  character ;  and  such  has  always  been  the  under- 
standing.* Thus,  Lord  Coke,  commenting  on  the  word  inhabit- 
ants,  in  the  statute  made  in  the  time  of  Henry  YIII.,  for  the 
repair  of  bridges,  says,  that  every  corporation,  residing  in  any 
coimty,  riding,  city,  or  town  corporate,  or  having  lands  or  ten- 
ements in  any  shire,  riding,  city,  or  town  corporate,  qtuB  pro- 
priis  manibus  et  sumptUms  possident  et  habenty  are  inhabitants 
within  the  purview  of  the  statute.'  And  where  any  general 
duty  is  imposed  by  the  government,  in  respect  to  houses  and 
lands,  corporations  are  liable  in  respect  to  their  houses  and 
lands  in  the  same  manner  as  private  persons.*    Corporations 


*  1  Kyd  on  Corp.  317  ;  McQoin  v.  Middletown  Man.  Co.  16  Johns.  (N.  T.) 
R.6. 

•  3  Inst.  703. 

'  Thns,  where  a  doty  was  imposed  upon  hearths^  and  officera  with  a  con- 
stable were  empowered  to  distrain,  if  the  party  refused  to  pay  the  dyty  by 
the  space  of  an  hour ;  and  in  a  special  verdict  in  an  action  of  trespass, 
brought  by  the  Ironmonger's  Company,  it  was  found  that  the  company  was 
seised  in  fee  of  five  messuages,  in  which  were  thirty-fi?e  hearths ;  that  the 
company  had  never  finished  the  messuages,  but  that  from  the  time  of  build- 
ing they  had  stood  unoccupied  ;  that  the  defendants,  being  lawfully  author- 
ized, had  demanded  the  duty  of  the  company,  which  they  refnsed  to  pay,  on 
which  the  defendants  took  the  distress  and  kept  it  till  the  company  paid  the 
duty  ;  the  general  question  made  was,  whether  the  oumer  of  a  new  house, 
uninhabited  from  the  time  of  building,  ought  to  pay  this  duty.  But  no 
question  was  made,  whether  as  a  corporation  they  were  liable  to  the  tax;  it 
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in  England  have  always  been  considered  ratable  to  the  re- 
pairs of  a  church  in  respect  of  their  corporate  lands ;  ^  and  so 
they  have  been  considerered  bound  exclusively  to  the  repair 
of  a  highway,  or  of  a  bridge,  or  of  a  creek,  by  reason  of  the 
tenure  of  certain  lands,  or  from  usage  time  immemorial.'  But  it 
has  been  held,  in  New  York,  that  moneyed  corporations  are  not 
liable  to  be  assessed  to  work  on  the  public  highway,  they  not 
being  within  the  purview  and  meaning  of  the  act  of  the  state 
prescribing  such  assessments.'  Water  power  for  mill  purposes, 
not  used,  being  only  a  capacity  of  land  for  a  certain  mode  of 
improvement,  cannot,  it  has  been  held,  be  taxed  independently 
of  the  land ;  as,  where  a  dam  extended  across  a  river,  the 
thread  of  which  was  the  dividing  line  between  two  towns,  but 
the  water  created  by  the  dam  was  applied  exclusively  to  drive 
mills  situated  in  one  of  the  two  towns,  the  water  could  not  be 
the  subject  of  taxation  in  the  town  opposite.^ 

$2.  On  the  principle  that  corporations  are  Uable  to  the  same 
burthens  in  the  character  of  the  owners  and  occupiers  of  lands 
and  houses  to  which  natural  individuals  in  the  same  character 
are  subject,  as  has  been  remarked  by  Mr.  Kyd,  there  is  no  doubt 
but  that  corporations  are  subject  to  the  land  tax.*  It  has  been 
decided,  in  England,  that  a  corporation  seised  in  fee  of  lands 
for  their  own  profit  are  (within  the  meaning  of  43  EHiz.  ch.  2) 
inhabitants  or  occupiers  of  such  lands,  and  in  respect  of  them, 
Uable,  in  their  corporate  capacity,  to  be  rated  to  the  poor.* 

was  taken  for  granted  that  if  any  would  have  been  liable.,  theif  were  ao  too. 
Ironmonger's  Company  o.  Nalor,  3  Mod.  185  ;  1  Ventr.  311  ;  3  Keb.  719, 
cited  in  Cowp.  84|  and  1  Kyd,  318.    So  a  corporation  in  England  is  liaUe 
to  the  poor  rates.    Curtis  v.  Kent  Water  Works,  7  B.  &  C.  14. 
» I  Kyd,  319. 

*  3  Inst.  700  ;  Mayor  of  Lynn  v.  Turner,  Cowp.  R.  87 ;  Rex  if.  Mayor  of 
Stratford-upon-Avon,  14  East  R.  648. 

>  Bank  of  Ithaca  v.  King,  13  Wend.  (N.  T.)  R.  390. 

«  Boston  Man.  Co.  v.  Inhabitants  of  Newton,  83  Pick.  (Mass.)  R.  38. 

*  1  Kyd,  318 ;  and  see  Salem  Iron  Foundry  Co.  v»  Danveis,  10  Mass*  R. 
614. 

*  Rex  V.  Gardner,  Cowp.  R.  79. 
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There  are  cases,  says  Mr.  J.  Spencer,  in  which  corporate 
property  has  been  liable  to  be  taxed,  under  acts  which  subject 
the  property  of  inhabitants  to  taxation,  the  tax  operating  in 
rem  on  the  estate;  though  it  would  not  be  correct  to  say, 
abstractly,  that  a  corporation,  or  mere  legal  entity  was  an 
inhabitant.*  The  drift  of  the  English  authorities  goes  to 
establish,  that  the  tolls  of  canal  companies,  &c.,  though  not 
ratable  per  se^  yet  become  so  when  springing  from  or  connected 
with  land.'  A  lock  has  been  deemed,  in  England,  a  real  and 
substantial  property,  so  as  to  warrant  a  ratability  of  tolls  re- 
ceived in  respect  of  it.  It  was  argued  that  such  a  rate  would 
be  upon  the  dues  payable  at  the  lock,  and  not  upon  the  lock 
itself;  and  thus,  as  tolls  had  been  held  not  ratable,  that  these 
profits  were  exempt  The  court,  however,  considered  that 
the  lock,  in  this  case,  was  a  thing  locally  situate  in  the  town- 
ship, and  producing  profit ;  and  that  the  addition  of  dues  or 
rates  was  merely  giving  other  names  for  the  same  subject' 
It  was  adjudged,  in  New  York,  that,  under  the  act  for  the 
assessment  and  collection  of  taxes,  corporations  are  liable  to  be 
taxed  for  property  owned  by  them;  though  the  act  speaks 
only  of  persons  liable  to  be  assessed,  and  the  term  corporation 
is  not  used  at  all.^  Railroad  companies,  in  New  York,  are 
not  taxed  upon  their  capital,  but  upon  the  valuation  of  the 
reed  estate  in  the  several  towns  through  which  the  road  passes.* 


>  McQain.v.  Middletown  Man.  Co.  16  Johns.  (N.  Y.)  6. 

*  Rex  V,  The  Proprietors  of  the  Calder  &  Heble  Navigation,  1  B.  &  A. 
263;  Rex  v.  Navigation  of  Salter's  Lord  Sluice,  4  T.  R.  730 ;  Rex  «.  Hull 
Dock  Company,  5  M.  &  S.  394 ;  Rex  o.  Proprietors  of  Birmingham  Canal 
Navigation,  2  B.  &  A.  670 ;  Rex  v.  Churchwardens,  &c.  12  East,  40  ; 
Rex  V.  Regent's  Canal  Company,  6  B.  &  C.  720. 

'  Rex  V.  Macdonald,  12  East,  324 ;  and  see  Rex  v.  Proprietors  of  the 
Mersey,  &c.  Navigation,  9  B.  &  C.  95 ;  Rex  v.  River  Weaver  Naviga- 
tion, 7  B.  &  C.  70,  note ;  Rex  v.  Trustees  of  Duke  of  Bridgewater,  9  B. 
ft  C.  68. 

^  Clinton  Wool  &  Cot.  Man.  Co.  v.  Morse  &  Bennet,  cited  by  Thompson, 
C.  J.,  in  The  People  o.  UUca  Ins.  Co.  15  Johns.  (N.  Y.)  R.  782.    . 

*  People  IT.  Supervisors  of  Niagara,  4  HUl  (N.  Y.)  R.  20 ;  Mohawk  & 
Hudson  Railroad,  Co.  v.  Clute,  4  Paige  (N.  Y.)  Ch.  R.  384. 
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Where  village  taxes  are  directed  to  be  made  upon  the  freehold- 
ers and  inhabitants  of  the  village,  according  to  law,  a  moneyed 
or  stock  corporation  having  its  office  within  the  bomids  of  sach 
village  is  an  inhabitant  within  the  meaning  of  the  act ;  *  and  a 
bank  located  in  a  village  may  be  assessed  for  a  village  tax,  voted 
previous  to  the  bank's  going  into  operation,  if,  before  the  assess- 
ment be  made,  the  bank  is  deriving  an  income  from  its  cajMtal 
stock.*  But  bank  stock,  the  property  of  the  Hartford  Insurance 
Company,  a  corporation  having  no  local  limits,  but  required 
by  its  charter  to  keep,  and  actually  keeping,  its  office  in  the 
city  of  Hartford,  is  not  taxable  in  the  town  of  Hartford.*  The 
reason  given  by  the  court  was,  that  such  a  corporation  was 
not  an  inhabUant  in  the  town  of  Hartford,  within  the  meaning 
of  the  act  providing  for  the  collection  of  taxes. 

§  3  The  question  in  Salem  Iron  Factory  v.  Inhabitants  of 
Danvers,^  was  as  to  the  liability  of  a  manufacturing  company 
in  Massachusetts  to  be  taxed,  and  it  was  decided,  that  it  was 
taxable  for  its  real  estate  in  the  town  where  it  is  situate,  but 
was  not  to  be  assessed  for  its  personal  property  in  and  about 
the  manufactory,  the  individual  corporators  being  liable  to  be 
taxed  for  their  several  shares  in  such  property;  and  that  that  was 
the  form  in  which  the  personal  property  was  to  be  taxed.  In 
Amesbury  Woollen  and  Cotton  Manufacturing  Company  v.  In- 
habitants of  Amesbury,*  the  question  arose  under  a  later  tax 
act,  which,  as  it  was  contended,  had  so  far  changed  the  place 


'  Ontario  Bank  v.  Bannel,  10  Wend.  (N.  T.)  R.  186.  The  asBoeiatioiie 
formed  under  the  general  banking  law  of  the  State  of  New  York  are  eorpo^ 
rations,  and  as  aach  are  liable  to  be  taxed  by  a  town  both  upon  real  and 
personal  propety.  Bank  of  Watertown  o.  Assessors  of  Watertown,  36  Wend. 
(N.  Y.)  R.  686. 

*  Oswego  Bank  v.  Oswego  Village,  13  Wend.  (N.  Y.)  R.  5i4. 
'  Hartford  &o.  Ins.  Co.  t;.  Hartford,  3  Conn.  R.  15. 

*  Salem  Iron  Factory  «.  Inhabitants  of  DanTors,  10  Mass.  R.  614. 

^  Amesbury  Woollen  &  Cott.  Man.  Co.  t;.  Inhabitants  of  Amesbury, 
17  Mass.  R.  461. 
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for  the  assessment  of  such  personal  property,  as  to  authorize 
and  require  its  attachment  in  the  town  where  the  manufactory 
was  situated,  without  reference  to  the  inhabitancy  of  the 
owners  of  the  stock.  No  question  was  raised  as  to  the  right 
to  tax  the  corporation,  as  such,  for  the  personal  estate  employed 
in  and  about  the  manufactory ;  but  the  sole  inquiry  seems  to 
have  been  as  to  the  place  where  such  property  should  be 
taxed ;  as  to  which,  the  court  held,  that  the  tax  act  of  1814 
had  made  no  change  as  to  the  manner  of  taxing  the  personal 
property  of  corporations.  Thus  the  new  tax  act,  and  the 
decision  of  the  court  under  it,  apparently  sanctioned  the  deci- 
sion of  the  court  in  the  case  preceding.* 

It  appears,  by  the  two  cases  just  above  cited,  that  the  same 
property  of  a  corporation  is  not  to  be  twice  taxed ;  and  that  if 
the  corporate  property  is  taxed  in  the  hands  of  the  stock- 
holders, it  cannot,  therefore,  be  taxed  in  the  hands  of  the  cor- 
poration. By  the  construction  of  the  tax  laws  of  New  Hamp- 
shire, the  property  of  manufacturing  corporations  is  taxable 
to  the  corporations  in  the  town  where  the  property  is  situated, 
and  no  authority  is  derived  from  them  to  tax  the  stock  in 
such  companies  to  the  owners  of  the  shares,  though  living  in 
a  different  town.' 

§  4.  The  principle,  that  whenever  a  general  tax  is  imposed 
by  a  State  upon  real  or  personal  property,  every  corporation 
must  contribute  pro  rata^  provided  the  corporate  stock  has 
not  been  already  assessed  in  the  hands  of  the  individual  pro- 
prietors of  the  stock,  has  been  admitted  on  all  hands.  If  it 
has  been  already  taxed  for  its  proportionate  amount  of  the 
general  assessment,  whatever  it  is,  in  the  hands  of  the  individ- 
ual owners,  every  extra  imposition  is  of  course  a  specific  tax 
upon  the  corporation,  (like  a  tax  imposed  upon  the  privilege 


'  So  cooflidered  and  m  held  under  the  Rot.  Stat,  of  Massachuaetta, 
in  Beaton  ft  Sandwieh  Glaaa  Co.  t;.  Beaton,  4  Met.  (Maaa.)  R.  184.  See 
likewiae  Gardiner  v.  Cotton  &  Woollen  Factory,  3  Greenl.  (Me.)  R.  133. 

'  Smith  V.  Barley,  9  N.  Hamp.  R.  4S3. 
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of  selling  goods  at  auction) ;  and  the  great  question  has  been, 
whether  an  incorporated  body,  which  has  been  unconditionally 
instituted,  is  liable  to  such  a  tax,  though  unincorporated  com- 
panies may  be. 

The  first  case  in  this  country,  in  which  a  question  like  the 
above  met  with  a  judicial  determination,  was  in  1812,  in  the 
case  of  Brown  v.  Penobscot  Bank/  It  was  there  decided,  that 
the  act  which  imposed  two  per  cent,  per  month  on  the  amount 
of  bills  of  any  bank,  of  which  payment  is  by  such  bank  refused^ 
militated  with  no  principle  of  the  constitution,  either  of  the 
United  States,  or  of  the  State  of  Massachusetts.  The  tax  in 
this  case,  it  will  be  observed,  was  inflicted  as  di  penalty  for  the 
violation  of  an  important  corporate  duty;  and  therefore  it 
affords  no  authority  for  the  infliction  of  a  similar  penalty,  in 
cases  where  no  negligence  or  misconduct  appears.  On  the 
contrary,  the  court  say  respecting  the  penalty,  "As  it  had  no 
retrospective  effect,  there  was  no  ground  of  complaint  on  the 
part  of  the  banks."  We  are  led  to  imderstand  that  the  court 
meant  to  imply,  by  this  expression,  that  if  the  tax  had  not  been 
imposed  as  a  penalty  for  future  misconduct,  or  want  of  punc- 
tuality and  promptitude  in  the  performance  of  duty,  it  would 
not  have  been  constitutional.  The  court  apparently,  in  this 
case,  justified  the  tax  as  being  a  proper  punishment  for  a  breach 
of  trust;  and  upon  the  ground,  that  the  corporation  had  sub- 
stantially varied  from  the  purposes  for  which  it  had  an  exist- 
ence. They  seemed  to  have  taken  the  view  which  Mr.  Burke 
took  in  his  speech  on  the  East  India  Bill,  that  every  commer- 
cial privilege  for  the  mere  private  benefit  of  the  holders  was  a 
trust,  and  that  it  was  the  very  nature  of  a  trustee  to  be  ac- 
countahley  and  the  trust  even  totally  to  cease,  when  it  was 
perverted  from  its  purpose.*    And,  if  the  Bank  of  England, 


^  Brown  o.  President,  Directors  and  Co.  of  Penobscot  Bank,  8  Mass.  R. 
445. 

*  «  To  whom  then  would  I  make  the  East  India  Company  accountable ! 
Why,  to  parliament,  to  be  sure  ;  to  parliament,  from  whom  their  trust 
was  derived;   to  parliament,  which  is  alone  capable  or  comprehending 
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he  said,  should  be  oppressed  with  demands  it  could  not  answer, 
or  engagements  which  it  could  not  perform,  no  charter  should 
protect  the  management  from  correction.' 

But  the  American  books  afford  us  precedents  for  the  inflic- 
tion of  a  penalty  like  die  one  above-mentioned,  in  the  shape  of 
a  specific  tax  upon  a  corporation,  which  has  not  been  guilty  of 
any  omission  of  duty  or  mismanagement 

In  the  year  1812,  in  the  case  of  the  Portland  Bank  v.  Ap- 
thorpe,  in  Massachusetts,'  it  was  decided  by  the  Supreme 
Court,  that  an  act  levying  a  tax  on  the  stock  of  an  incorporated 
banking  company,  whose  charter  existed  prior  to  the  passing 
of  the  act,  was  within  the  constitutional  authority  of  the 
legislature.  The  question  was  taken  up  by  the  court,  not  in 
reference  to  the  constitution  of  the  United  States ;  and  the  pro- 
hibition therein  contained,  as  to  the  impairing  the  obligation 
of  oontractSj  is  not  noticed.  It  was  considered  wholly  in  re- 
ference to  the  constitution  of  Massachusetts,  and  to  the  words 
of  that  constitution,  which  authorize  the  legislature  "  to  impose 
and  levy  proportionate  and  reasoziable  assessments,  rates,  and 
taxes  upon  all  the  inhabitauts  of,  and  persons  resident,  and 
estates  lying  within  the  commonwealth;  and  also  to  impose 
and  levy  reasonable  duties  and  excises  upon  any  produce, 
goods,  wares,  merchandise^  and  commodities  whatsoever, 
brought  into,  produced,  manu£au:tured,  or  being  within  the 
same."  The  court  admitted,  at  once,  that  the  tax  could  not 
be' justified  under  the  Jrst  branch  of  the  before-mentioned 


Um  magattade  of  its  objeot  and  its  abuse,  and  alone  capable  i>f  an  effectual 
legislative  remedy.  The  very  ohartex,  which  is  held  out  to  exclude 
parliameDt  from  correcting  malversation  with  regard  to  the  high  trust 
vested  in  the  company,  is  the  very  thing  which  at  once  gives  a  title  and 
imposes  a  duty  on  us  to  interfere  with  effect,  wherever  power  and  authority 
ortgimMy  derived  from  oursdves  are  perverted  from  their  purpose^  and 
become  instruments  of  wrong  and  violence."  —  Burke's  Speech  on  E.  India 
BUL 
>  Ibid. 

'  President,  Directors  and  Co.  of  Portland  Bank  v,  Apthorpe,  12  Maai, 
R.  252. 
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power,  viz.  that  which  required  taxes  to  be  praporiionaie ; 
the  exercise  of  which  required,  ihey  said,  an  estimate  or 
valuation  of  all  the  property  in  the  commonwealth ;  and  then 
an  assessment  upon  each  individual,  according  to  his  propor- 
tion of  that  property.  And  the  court  say  expressly,  "To 
select  any  individual  or  company,  or  any  specific  article  of 
property,  and  assess  them  by  themselves,  would  be  a  violation 
of  this  provision  of  the  Constitution."  Then  they  refer  to  the 
second  branch  of  the  before-mentioned  power,  relating  to  rea- 
sonable duties,  and  excises,  upon  goods,  merchandise,  and 
commodities.  This  last  word,  the  court  consider,  will  embrace 
everything  which  may  be  a  subject  of  taxation ;  and  that  it 
had  always  been  applied  by  the  Mtissachusetts  legislature  to 
the  privilege  of  using  particular  branches  of  businesSj  or 
employment,  as  the  business  of  an  auctioneer,  tavern-keeper, 
retailer  of  spirits,  &c.  The  court  in  fact  considered,  that 
xmder  the  general  term  "  commodity,"  the  legislature,  in  sub- 
jecting an  incorporated  bank  to  a  specific  tax,  were  authorized 
so  to  do,  because  they  might  exact  sums  of  money  from 
vendue-masters,  retailers,  and  other  persons,  who  have  a 
natural  right  to  exercise  certain  emplo3anents,  until  forbidden 
by  the  government ;  and  because  the  legislature,  when  they 
granted  the  charter,  did  not  expressly  relinquish  the  right  of 
levying  a  tax  upon  the  business  the  corporation  should  trans- 
act, during  the  continuance  of  its  charter.  They  give  this 
hypothetical  case  :  "  Suppose  that  heretofore  the  l^slature 
should  have  enacted  that  no  person  should  iceep  a  public 
house  or  retail  spirituous  liquors,  without  a  license  from  some 
authority  by  them  designated,  but  without  exacting  any  tax 
or  duty  therefor ;  could  it  be  contended  that  afterwards  they 
were  precluded  from  establishing  a  tax  or  excise  upon  the 
business  thus  permitted  to  be  exercised  ?  " 

We  know  no  case,  where  an  individual,  whether  he  has  paid 
a  certain  sum  in  money  or  not,  if  he  has  made  a  contract  with 
the  government,  or  any  of  its  authorized  agents,  by  which  he 
has  been  licensed  to  prosecute  any  kind  of  business  or  trade, 
can  be  called  on  to  pay  for  the  privilege,  before  the  expiration 
of  the  license. 
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A  grant  of  a  charter  of  incorporation,  it  was  held  in  the 
case  of  Dartmouth  College^  and  in  other  cases,  is  an  executed 
contract;  and  if  such  a  grant  is  a  contract,  what  does  the  con- 
tract amount  to,  but  a  grant  of  the  privilege  of  pursuing  the 
trade  for  the  prosecution  of  which  the  corporate  body  was 
organized,  without  the  imposition  of  any  new  conditions  or 
exactions  7  What  we  mean  is,  that  although  the  State  may 
be  one  of  the  parties  to  a  contract,  yet  it  is  no  more  capable  of 
exacting  the  performance  of  new  conditions  from  the  party 
with  whom  it  contracts,  than  the  latter  has  of  exacting  more 
advantageous  terms  from  the  State.  Suppose  that  a  State,  in 
creating  a  bank,  should  impose  an  anual  tax  of  one  per  cent. 
on  its  capital,  and  make  no  express  reservation  of  a  right  to 
impose  any  greater  tax.  The  tax  being  inserted  in  the  charter, 
becomes  a  part  of  the  contract,  and  is  a  consideration  in  addi- 
tion to  the  public  good  for  the  privilege  of  incorporation. 
Would  it  be  pretended,  in  such  a  case,  that  the  State  is  com- 
petent to  increase  the  tax  thus  imposed,  at  its  discretion? 
Most  certainly  not  The  very  nature  and  terms  of  the  contract, 
as  every  one  must  admit,  carry  with  it  a  pledge  that  no 
innovations  are  to  be  made,  nor  new  taxes  imposed,  so  long 
as  the  annual  tax  originally  agreed  upon  by  the  contracting 
parties  is  faithfully  paid.  Suppose,  also,  that  a  bonus  of 
$10,000  is  paid  by  the  corporators  for  their  bank  charter,  — 
the  State,  it  will  not  be  pretended,  could  pass  a  subsequent 
act,  requiring  the  corporation  to  pay  $15,000,  instead  of  the 
sum  specified  in  the  charter.  Even  a  refusal  on  the  part  of 
the  corporators  to  pay  the  $10,000,  as  agreed  upon,  could  not 
be  a  greater  breach  of  the  contract.  And  what  stockholders 
of  a  bank  would  stipulate  (which  is  commonly  done)  to  pay 
a  tax,  or  bonus,  with  a  conviction  that  the  legislature  pos- 
sessed an  unlimited  power  to  alter  and  increase  it  at  its  pleas- 
ure? Where  there  is  a  mutual  consideration,  the  contract  is 
clearly  obligatory  on  each  of  the  contracting  parties.  There 
can,  therefore,  be  no  difference  between  the  cases  which  have 
been  supposed,  by  way  of  illustration,  and  a  charter  granted 
without  requiring  a  tax  or  bonus.  The  public  good,  of  itself, 
is  a  consideration  as  strongly  binding  on  the  faith  of  the  legis- 
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lature,  as  though  there  had  been  an  additional  consideration 
of  a  pecuniary  nature. 

In  the  case  of  Dartnumth  College,  the  trustees  of  that  insti- 
tution were  divested,  by  a  law  of  New  Hampshire,  of  the 
property  which  they  held  from  the  founder,  and  which  was 
transferred  to  other  trustees,  for  the  support  of  a  different  insti- 
tution, called  "Dartmouth  University.'^  The  law  in  this  case 
was  decided  to  be  unconstitutional,  on  the  ground  of  impairing 
the  obligation  of  a  contract  Now  it  is  extremely  diflkult  to 
perceive  that  this  case  is  in  any  respect  different,  in  principle, 
from  the  one  above  supposed.  And  the  difference  in  principle 
could  not  have  been  any  greater,  if  tfie  legislature  of  New 
Hampshire  had  directly  appropriated  the  funds  of  the  coU^e 
to  the  public  treasury.  In  each  case,  the  contract  is  essentially 
altered,  and  in  each  case,  therefore,  its  obligation  is  essentially 
impaired. 

The  principle  recognized  by  the  Supreme  Court  of  Pennsyl- 
vania,* that  all  trades  and  occupations,  by  which  men  acquire 
a  livelihood,  may  be  taxed,  has,  as  a  general  principle,  we  ap- 
prehend, never  been  controverted;  and  the  only  question 
which  can  arise  in  such  a  case,  is  as  to  the  effect  of  a  power 
bestowed  and  license  given  to  carry  on  the  trade  or  occupation, 
by  a  charter  which  imports  a  consideration. 

By  an  act  of  the  legislature  of  Rhode  Island,  it  was  directed 
that  all  the  banks  in  the  State  should  annually  pay  to  die 
State  a  tax,  at  the  rate  of  twelve  and  a  half  cents  upon  every 
one  hundred  dollars  of  the  capital  stock  actually  paid  in.  This 
tax,  it  will  be  observed,  was  a  specific  tax  upon  the  corpora- 
tion, and  was  in  addition  to  the  general  State  tax.  The  char- 
ters of  several  of  the  Rhode  Island  banks — among  which  was 
the  Providence  Bank  —  are  unlike  those  which  are  granted  at 
ttiis  day ;  that  is,  they  are  free  and  unconditional,  and  were 
granted  without  any  limit  as  to  time.  The  Providence  Bank 
refused  to  pay  the  tax  as  above  exacted,  on  the  ground  that  it 
was  a  burthen  upon  its  corporate  franchises,  the  power  to  im- 

>  Riddle  v.  The  ComnuHi wealth,  13.S.  &  Rawlo  (Pobd.)  B.  400. 
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pose  which  was  not  expressly  reserved  in  the  charter.  Its 
property  was  accordingly  seized  by  the  sheriff,  upon  the  war- 
rant of  the  State  treasurer,  to  the  amount  required  by  the  act. 
The  sheriff  and  treasurer  were  thereupon  both  sued  in  an  ac- 
tion of  trespass,  and  it  was  thus  that  the  question  of  the  con- 
stitutionaUty  of  the  above  law  was  finally  brought  before  the 
Supreme  Court  of  the  United  States/ 

Now  it  will  be  observed  that  the  question,  presented  by  the 
above  statement  of  facts  was  not  whether  the  capital  of  the 
bank  was  exempted  fiom  taxation,  and  no  such  idea  appears 
to  have  been  advanced  in  the  argument  of  the  counsel  for  the 
bank ;  but  the  point  in  controversy  was,  virtually,  whether 
the  grant  of  the  charter  opened  to  the  State  any  new  source  of 
revenue.  The  right  of  the  State  to  tax  the  property,  both 
real  and  personal,  of  the  bank,  appears  to  have  been  admitted ; 
that  is  to  say,  were  there  a  general  State  tax  upon  real  or  per- 
sonal property,  the  property  composing  the  capital  of  the  bank 
was  liable  thereby  to  contribute  its  proportion.  In  the  opinion 
of  the  court,  however)  it  appears  to  be  assumed  that  the  bank 
was  contending  against  any  such  liability.  Thus,  say  the 
court,  ''The  charter  contains  no  stipubUian  promising  an 
exemption  from  taxation"  Again,  ''No  words  have  been 
found  in  the  charter  which,  in  themselves,  would  justify  the 
opinion,  that  the  power  of  taxation  was  in  the  view  of  either 
of  the  parties,  and  that  an  exemption  from  it  was  intended, 
though  not  expressed."  It  appears  by  this  language,  certain- 
ly, that  the  court  took  the  ground  that  the  bank  claimed  an 
entire  exemption  from  the  general  and  ordinary  imposition  of 
a  State  tax ;  and  the  opinion  of  the  court,  from  almost  the  be- 
ginning to  the  conclusion,  is  bottomed  upon  that  basis. 

We  much  doubt  if  there  is  any  man  who  would  refuse  to  ac- 
cede to  the  proposition  laid  down  by  the  court,  that  ^  the  tax- 
ing power  is  of  vital  importance,  and  that  it  is  essential  to  the 
existence  of  the  government ; "  or  who  would  hesitate  in  ad- 
mitting that  "  the  relinquishment  of  such  a  power  is  never  to 


*  ProTidenoe  Bank  v.  Billings,  4  Peten  R.  514. 
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be  assumed  ?  "  Bat  the  claim  of  the  Providence  Bank,  as  we 
should  understand  it,  (and  as  we  know  it  is  understood  by 
odiers,)  was  not  for  any  relinquishmeni  of  the  taxing  power 
of  the  State.  On  the  contrary,  the  ground  upon  which  the 
bank  proceeded  was  not  in  the  least  in  derogation  of  any  pre- 
Togative  the  State  might  have  exercised,  if  it  had  never  given 
such  a  charter.  Before  the  franchise  which  was  guarantied 
by  the  charter  existed,  it  would  be  nonsense  to  say  the  fran- 
chise could  be  taxed;  and  when  the  franchise  was  ushered 
into  being,  the  question  was,  whether  the  power  to  tax  did 
aUach,  We  are  unable  to  view  ihe  real  question  in  this  case 
in  any  other  light  ttian  the  following :  Did  the  right  to  tax 
the  franchise  conferred  by  the  State  etbr  exist?  and  not 
whether  it  has  been  impliedly  exempted  from  the  right  It 
would  seem,  however,  to  have  been  the  view  of  the  court,  that 
the  bank  had  arrogated  to  itself  an  entire  freedom  from  the 
power  which  the  State  had,  before  the  establishment  of  the 
bank,  to  tax  the  property  composing  its  capital,  in  common 
with  all  other  property.  "The  plaintiffs,"  say  the  court, 
*^  would  give  to  this  charter  the  same  construction,  as  if  it  con- 
tained a  clause  exempting  the  bank  from  taxation  on  its  stock 
in  trtxde.'^ 

The  court  say  again,  that  "  Land  has  in  many,  perhaps  in 
all,  the  States,  been  granted  by  the  government  since  the  adop- 
tion of  the  constitution.  This  grant  is  a  contract,  the  object 
of  which  is,  that  the  profits  issuing  from  it  shall  enure  to  the 
benefit  of  the  grantee ;  yet  flie  power  of  taxation  may  be  car- 
ried so  far  as  to  absorb  those  profits.  Does  this  impair  the 
obligation  of  the  contract  ?  The  idea  is  refuted  by  all,  and  the 
proposition  appears  so  extravagant,  that  it  is  difficult  to  admit 
any  resemUance  in  the  cases  aforesaid.  Yet,  if  the  proposi- 
tion for  which  the  plaintiffs  contended  be  true,  it  carries  us  to 
this  points  Now,  with  the  most  profound  respect  for  the 
opinion  of  the  judges  of  the  Supreme  Court,  we  are  compelled 
to  say  that  we  cannot  agree  that  the  proposition  really  con- 
tended for  by  the  plaintiffs  goes  to  the  extent  here  pronounced. 
We  do  not  wish  for  a  better  example,  by  the  way,  than  that 
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given  by  the  court  (of  land)  to  illustrate  the  precise  principle 
which,  as  we  conceive,  was  contended  for  by  the  Providence 
Bank.  The  bank  put  their  case  upon  the  principle  which 
admits  that  every  man  who  receives  a  grant  of  land  from  the 
State  is  liable  to  be  taxed  for  it ;  but  which  denies  the  power 
of  the  State,  after  having  taxed  the  land,  to  exact  the  pay- 
ment of  any  additional  impost.  The  bank  acquiesces  in  the 
claim  of  the  legislature  to  tax  the  whole  of  its  property  to  the 
same  extent  that  air  other  property  is  taxed,  but  resists  the 
claim  to  all  extra  pecuniary  burthens.  But  if  asked,  '^  If  the 
policy  of  the  State  should  lead  to  the  imposition  of  a  tax  upon 
tinincorporated  companies,  could  those  which  might  be  incor- 
porated claim  an  exemption  ?  "  We  apprehend  that  no  one 
would  say  there  was  any  distinction  between  unincorporated 
companies  and  those  incorporated,  where  a  general  tax  is  im- 
posed upon  real  or  upon  personal  property.  In  one  point  of  view, 
however,  there  is  an  important  distinction  between  them,  (and 
one  which  we  believe  has  never  been  denied,)  which  is,  if 
the  legislature  should  enact  that  in  future  no  association 
should  prosecute  the  business  of  banking,  unincorporated  com- 
panies established  for  that  purpose  would  be  reached  by  it, 
whereas  companies  unconditionally  licensed  for  that  purpose 
would  not  be.  The  existence  of  the  former  is  always  at  the 
mercy  of  the  legislature ;  but  the  existence  of  the  other  is  put, 
by  solenm  stipulation,  completely  beyond  the  legislative  power 
to  destroy  it  without  cause  of  forfeiture. 

Again,  say  the  court,  "  Any  privileges,  which  may  exempt 
it  (the  corporation)  from  the  burthens  common  to  individuals, 
do  not  necessarily  flow  from  the  charter,  but  must  ^  ex- 
pressed in  it,  or  tkey  do  not  exist"  We  inquire  of  every 
person,  who  has  attentively  examined  the  case  of  the  Provi- 
dence Bank,  whether  that  bank  has  demanded  an  exemption 
from  the  burthens  common  to  incKviduals  7  And  whether  the 
point  at  issue  was  not  that  all  exactions  upon  the  privilege 
conferred  by  the  charter  "  must  be  expressed  in  it,  or  they  do  not 
exist ^'  The  bank  say  that,  while  they  are  subject  to  the  same 
burthens  J  they  have  the  same  rights  as  individuals.    What,  in 
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fact,  it  appears  the  bank  wished  to  have  decided  was,  1st  If 
an  individual,  upon  a  good  consideration,  is  unconditionally 
licensed  to  pursue  a  particular  occupation,  can  he  be  called 
upon  by  a  specific  tax  to  pay,  at  a  future  period,  anything 
more  than  what  was  stipulated  in  the  contract?  and,  if  not, 
2d.  Whether  a  corporate  body  which  has  been  thus  licensed 
can  be  called  upon  for  that  purpose ;  and,  3d.  Has  not  the 
Providence  Bank,  by  the  free,  unconditional,  and  unqualified 
terms  of  its  charter,  been  established  and  licensed  to  pursue 
the  trade  of  banking  ?  In  the  celebrated  case  of  Dartmouth 
College,  the  trustees  of  that  institution  were  divested,  by  a  law 
of  New  Hampshire,  of  the  property  which  they  held  from  the 
founder,  and  which  was  transferred  to  other  trustees  for  the 
supportof  a difier^it  institution  called  ''Dartmouth  University." 
The  law  in  this  case  was  held  to  be  unconstitutional.  Now, 
would  it  not  have  been  equally  unconstitutional  if  the  funds 
had  been  drawn  away  by  a  specific  tax  7 

There  are  authorities  other  than  that  of  the  case  of  Dart- 
mouth College,  and  in  respect  to  taxation,  which  seem  opposed 
to  the  decision  of  the  court,  upon  which  we  have  commented 
in  the  case  of  the  Providence  Bank,  and  which  show  that  a 
charter  of  incorporation  is  in  the  nature  of  a  contract  not  to  be 
impaired  by  new  and  onerous  conditions  contrary  to  the  terms 
and  spirit  of  such  contract  The  question,  in  the  Inhabitants 
of  Worcester  v.  Western  Railroad  Corporation,'  was  as  to  the  ex- 
emption of  the  corporation  from  taxation.  The  corporation  was 
authorized  to  lay  out  their  road,  not  exceeding  five  rods  wide, 
and  it  was  held  that  it  was  not  liable  to  be  taxed  for  the  land 
not  exceeding  five  rods  in  width,  over  which  they  were  au- 
thorized to  lay  out  their  road,  nor  for  buildings  and  structures 
erected  thereon  by  the  corporation,  if  such  buildings,  &c.,  were 
reasonably  incident  to  the  support  of  the  road,  or  to  its  proper 
and  convenient  use.    And  that,  whenever  the  corporation  had 


*  Inhabitants  of  Woroester  v.  Western  Railroad  Corp.  4  Met.  (Mass.)  R. 
564. 
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occasion  to  use  any  part  of  such  strip  of  five  rods  for  any  of 
the  purposes  incident  to  their  creation,  it  was  within  the 
franchise ;  and  being  so  used  to  promote  die  purposes  con- 
templated by  the  act,  it  was  exempted  bom  taxation,  as 
property  appropriated  to  public  use.  The  act  incorporating 
the  'Northern  Bank  of  Kentucky  required  the  pajonent, 
by  the  corporation  to  the  State,  of  a  tax  of  twenty-five  cents 
per  annum  on  each  share  of  the  stock,  which  might  be  in- 
creased to  not  exceeding  fifty  cents,  or  diminished.  This  was 
held  to  be  a  contract  between  the  State  and  stockholders, 
which  exempted  the  stock  from  any  other  taxation.'  And 
where  the  act  incorporating  a  company  in  New  Jersey  pro- 
vided for  the  payment  of  certain  taxes  to  the  State,  and  then 
enacted,  '^  that  no  burthen  or  other  taxes  or  imposts  should  be 
levied  or  assessed  upon  said  company ; "  it  was  held,  that  this 
does  not  exempt  the  franchises  or  privileges  merely  of  the 
company,  but  the  company  generally,  and  its  property,  from 
taxes,  for  county,  township,  and  all  other  purposes  than  those 
stated  in  the  charter.*  By  a  clause  in  the  charter  of  the  New- 
born Bank,  in  North  Carolina,  it  is  enacted  that  a  tax  of  one 
per  centum  shall  be  levied  on  all  stock  holden  in  said  bank, 
except  on  the  stock  holden  by  the  State,  which  shall  be  paid 
to  die  treasurer  of  the  State  by  the  president  or  cashier  of  the 
bank,  on  or  before  the  first  day  of  October,  in  each  and  every 
year.  For  eighteen  years  after  the  passage  of  this  act,  the 
officers  of  the  bank  had  paid  the  tax  specified,  but  charged  it 
against  the  whole  corporation,  instead  of  the  private  stock- 
holders, whereby  the  stock  holden  by  the  State  was  u^de 
to  pay  a  part  of  said  tax.  Whereupon  an  information  was 
filed  against  the  bank,  to  recover  the  amount  of  taxes  which 
had  thus  been  borne  by  the  State  stock,  and  to  have  the  same 
deducted  out  of,  or  charged  upon,  the  stock  of  private  holders, 
when  it  was  held  (one  judge  dissenting)  that,  by  a  proper 
construction  of  the  above-recited  clause,  taken  in  connection 


*  Johnson  v.  Commonwealth,  7  Dana  (Ey.)  R.  342. 
'  State  V.  Berry,  S  Harrison,  (N.  J.)  R.  139. 
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with  Other  parts  of  the  charter,  the  tax  was  not  payable  oat 
of  the  profits  as  such,  declared  to  each  individual ;  that  it  was 
not  payable  out  of  the  other  separate  estate  of  the  holder ;  that 
it  was  not  payable  out  of  the  separate  stock  holden,  because 
that  could  not  be  reached  by  the  collecting  officers ;  because, 
if  reached  through  the  corporation,  it  would  render  the  shares 
of  unequal  value,  diminish  the  capital,  and  be  9^  fraud  onpur^ 
chasers  ;  that  it  was  payable  at  all  events  every  year,  and 
that  therefore,  for  the  above  reasons,  it  was  payable  out  of 
the  common  funds  in  the  /hands  of  the  officers,  as  such, 
whether  those  funds  consisted  of  capital  or  profit/ 


^  Attorney-General  v.  Bank  of  Newbem,  1  Bev.  &  Bat.  (N.  C.)  £q.  R. 
St6.  As  the  prerogative  of  taxation  is  one  of  great  importance,  and  one  that 
is  often  abased,  we  shall  here  cite  the  observations  upon  it,  which  we  find  in 
theSd  yolume  of  Kent's  Commentaries,  p.  268. 

"  Every  person  is  entitled  to  be  protected  in  the  enjoyment  of  bis  proper- 
ty, not  only  from  invasions  of  it  by  individaals,  but  from  all  unequal  and 
undue  assessments  on  the  part  of  government.  It  is  not  sufficient,  that  no  tax 
or  imposition  can  be  imposed  upon  the  citizens,  but  by  their  representatives 
in  the  legislature.  The  citixens  are  entitled  to  require,  that  the  legislature 
itself  shall  cause  all  public  taxation  to  be  fair  and  equal  in  proportion  to  the 
value  of  property,  so  that  no  one  class  of  individuals,  and  no  one  species  of 
property,  may  be  unequally  or  unduly  assessed.  A  just  and  perfect  system 
is  still  a  desideratum  in  civil  government,  and  there  is  constantly  existing 
well-founded  complaint,  that  one  species  of  property  is  made  to  sustain  an 
unequal,  and  consequently  an  unjust  pressure  of  the  public  burthens.  The 
strongest  instance  in  this  State,  and  probably  in  others,  of  this  inequality, 
is  yp  assessment  of  taxes  upon  wild  and  unproductive  lands  ;  and  the  op- 
prMion  upon  this  description  of  real  property  has  been  so  great,  as  to  di- 
minish  exceedingly  its  value.  This  property  is  assessed  in  each  town  by 
assessors  residing  in  each  town,  and  whose  interest  it  is  to  exaggerate  the 
value  of  such  property,  in  order  to  throw  as  great  a  share  as  possible  of  the 
taxes  to  be  raised  within  the  town  upon  the  non-resident  proprietor.  The 
wild  land,  which  the  owner  finds  it  impossible  to  setUe,  or  even  to  sell, 
without  great  sacrifice,  and  which  produces  no  revenue,  is  assessed  not  only 
for  such  charges  as  may  be  deemed  directly  beneficial  to  the  land,  such  as 
making  and  repairing  roads  and  bridges,  but  for  all  the  wants  and  purposes 
of  the  inhabitants.  It  is  made  auxiliary  to  the  maintenance  of  the  poor, 
and  the  destruction  of  wild  animals ;  and  the  inhabitants  of  each  town  have 
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^  6.    Where  moneyed  corpcflrations,  deriving  income  and 
profit,  are  liable  to  taxation  on  their  capital,  in  ascertaining 


been  left  to  judge,  in  their  discretion,  of  the  extent  of  their  wants.  Such  a 
power  vested  in  the  inhabitants  of  each  town  of  raising  money  for  their  own 
use,  on  the  property  of  others,  has  produced,  in  many  instances,  very  great 
abuses  and  injostice.  It  has  corrupted  the  morals  of  the  people,  and  led  to 
the  plunder  of  the  property  of  non-resident  landholders.  This  was  carried 
to  such  enormous  extent  in  the  county  of  Franklin,  as  to  awaken  the  atten- 
tion of  the  legislature,  and  to  induce  them  to  institute  a  special  commission, 
to  inquire  into  the  frauds  and  abuses  committed  under  this  power,  and  also 
to  withdraw  entirely  from  the  inhabitants  of  new  towns  the  power  of 
raising  money  by  assessments  upon  property,  for  the  destruction  of  noxious 
animals.  The  ordinance  of  congress,  of  the  13th  of  July,  1787,  passed  for 
the  government  of  the  Northwestern  Territory,  anticipated  this  propensity  to 
abuse  of  power,  and  undertook  to  guard  against  it,  by  the  provision,  that  in 
no  case  should  any  legislature  within  that  territory  tax  the  lands  of  non-res- 
ident proprietors  higher  than  those  of  residents.  There  is  a  similar  provision 
in  the  constitution  of  Missouri,  and  one  still  broader  in  that  of  the  State  of 
Illinois.  It  is  declared,  generally,  in  that  of  the  latter  State,  that  the  mode 
of  levying  a  tax  shall  be  by  valuation,  so  that  every  person  should  pay  tax 
in  proportion  to  the  value  of  his  property  in  possession. 

"  This  doty  of  protecting  every  man's  property,  by  means  of  just  laws, 
promptly,  uniformly,  and  impartially  administered,  is  one  of  the  strongest 
and  most  interesting  of  obligations  on  the  part  of  government,  and  frequent- 
ly is  found  to  be  the  most  difficult  in  the  performance.  Mr.  Hume  looked 
upon  the  whole  apparatus  of  government,  as  having  ultimately  no  other  ob- 
ject or  purpose  than  the  distribution  of  justice.  The  appetite  for  property 
is  so  keen,  and  the  blessings  of  it  are  so  palpable  and  so  impressive,  that  the 
passion  to  acquire  is  incessantly  busy  and  active.  Every  man  is  striving  to 
better  his  condition ;  and  in  the  constant  struggles  and  jealous  collision  be- 
tween men  of  property  and  men  of  no  property,  the  one  to  acquire  and  the 
other  to  preserve,  and  between  debtor  and  creditor,  the  one  to  exact  and  the 
other  to  evade  or  postpone  payment,  it  is  to  be  expected,  especially  in  popu- 
lar governments,  and  under  the  influence  of  the  sympathy  which  the  poor 
and  the  unfortunate  naturally  excite,  that  the  impartial  course  of  justice 
and  the  severe  duties  of  the  lawgiver  should  in  some  degree  be  disturbed. 
One  of  the  objects  of  the  constitution  of  the  United  States  was  to  establish 
justice ;  and  this  it  has  done  by  the  admirable  distribution  of  its  powers,  and 
the  checks  which  it  has  placed  on  the  local  legislation  of  the  States.  These 
cheeks  have  already,  in  their  operation,  essentially  contributed  to  the  pro- 
tection of  the  rights  of  property.*' 


ii 
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the  sum  to  be  inswted  in  the  assessment  roU^  no  regard  i^ionld 
be  had  either  to  accumulations  or  losses  of  capital  in  the  course 
of  the  business  of  the  company ;  but  only  to  the  amount  of 
capital  stock  paid  in  and  secured  to  be  paid,  deducting  expend- 
itures for  real  estate ;  and  the  word  income  means  that  which 
is  received  firom  the  investment  of  capital,  without  reference 
to  outgoing  expenses ;  and  the  term  profits  means  gain  made 
upon  any  investment  when  both  receipts  and  paym^its  are 
tsd^en  into  the  account.^  Under  the  Revised  Statutes  of  that 
State,  it  was  held  that  joint  stock  corporations,  deriving  an  in- 
come from  their  capital,  are  liable  to  taxation,  though  the  in- 
come be  not  equal  to  the  expenditures  of  such  companies  for 
the  twelve  months  preceding  the  imposition  of  the  tax.* 

$  6.  An  act  of  the  State  of  New  Hampshire  enumerates, 
among  the  objects  of  taxation,  after  bank  stock,  marine  and 
fire  insurance  stock  in  any  corporation  or  company  on  which 
an  income  is  received  or  dividend  made.  This  was  held  to  be 
broad  enough  to  include  a  bridge  corporation.  According  to 
the  usual  method  of  taxation,  the  court  said  shares  in  a  cor- 
poration are  to  be  taxed  where  the  owner  lives,  if  in  the  State ; 
whereas  toll-bridges,  by  a  special  provision  above-mentioned, 
are  to  be  invoiced  and  assessed  in  the  towns  where  the  same 
are  located.  A  question  in  the  case^  was  suggested,  whether 
bridges  on  Connecticut  river  were  within  the  statute,  because 
such  bridges  were  partly  within  the  State  of  Vermont ;  but  the 
court  considered  that,  though  a  portion  of  the  western  abut- 
ment of  the  bridge  was  within  the  limits  of  Vermont,  and  the 
toll-house  actually  there  situate,  it  was  not  the  intention  of 
the  legislature  of  New  Hampshire  to  exclude  such  a  bridge 
from  taxation  on  that  account,  while  others  were  taxed.' 


>  People  V.  SapenrisoTB  of  Niagara,  4  Hill  (N.  Y.)  R.  20.  Also  People 
V.  Assessora  of  Watertown,  1  lb.  616. 

»  People  V,  Saperrison  of  City  and  Cottnty  of  New  York,  18  Wend. 
(N.  Y.)  R.  606. 

'  Cornia^i  Bridge  v.  Richardson,  8  New  Hamp.  R.  907. 
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^  7.  The  question,  whether  one  or  more  of  the  States  could, 
by  taxation,  control,  or  indirectly  contravene,  the  measures  of 
the  government  of  the  United  States,  was  fully  and  deliber- 
ately settled  in  the  case  of  M'Culloch  v.  The  State  of  Mary- 
land.^ In  this  case  the  State  had  imposed  a  tax  upon  the 
Branch  Bank  of  the  United  States,  which  was  therein  estab- 
lished ;  and,  assuming  the  bank  to  be  constitutionally  created, 
the  question  arose  on  the  constitutionality  of  the  State  tax. 
The  decision  of  the  court  was,  that  no  State  government  had  a 
right  to  tax  any  of  the  constitutional  powers,  nor  to  control, 
nor  to  fetter  with  restrictions  any  law  of  Congress,  which  was 
passed  to  carry  into  effect  the  powers  vested  in  the  national 
government' 

We  deem  it  improper  to  pass  over  this  important  decision  of 
the  United  States  Supreme  Court,  without  offering  to  our 
readers  the  notice  which  has  been  taken  of  it,  and  the  manner 
in  which  it  has  been  stated,  by  one  of  our  most  enlightened 
constitutional  lawyers ;  we  mean  the  ex-chancellor  of  New 
York, ,  Kent.'  In  the  first  volume  of  his  ' '  Commentaries, ' '  and 
in  the  chapter  in  which  he  ably  and  fully  treats  of  the  consti- 
tutional restrictions  on  the  powers  of  the  several  States,  he  has 
devoted  one  or  two  pages  to  the  decision  above  referred  to, 
which  we  here  introduce. 

"  To  define  and  settle  the  bounds  of  the  restriction  of  the 
power  of  taxation  in  the  States,  and  especially  when  that  re- 
striction was  deduced  from  the  imphed  powers  of  the  general 
government,  was  a  great  and  difficult  undertaking ;  but  it  ap- 
pears to  have  been,  in  this  instance,  most  wisely  and  most  suc- 
cessfully performed.  It  was  declared  by  the  court,  that  it 
was  not  to  be  denied,  that  the  power  of  taxation  was  to  be 


^  4  Wheaton  R.  316. 

*  As  to  the  power  of  congress  to  create  corporations,  see  ante,  p.  46, 

'  All  questions  of  corporation  law,  which  grow  out  of  the  peculiar  nature 
of  our  goTemment,  and  which  involve  questions  of  constitutional  law,  will 
justify,  in  a  treatise  of  this  sort,  copious  extracts  from  the  opinions  of  oar 
best  eoostitntional  lawyers. 

38 
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concurrently  exercised  by  the  two  gOTernments ;  but  such  was 
the  paramoiuit  character  of  the  constitution  of  the  United 
States,  that  it  had  a  capacity  to  withdraw  any  subject  from 
the  action  even  of  this  power,  and  it  might  restrain  a  State 
from  any  exercise  of  it,  which  may  be  incompatible  with,  and 
repugnant  to,  the  constitutional  laws  of  the  Union.    The  great 
principle  that  governed  the  case  was,  that  the  constitution  and 
the  laws  made  in  pursuance  thereof  were  supreme,  and  that 
they  controlled  the  constitution  and  laws  of  the  respective 
States,  and  could  not  be  controlled  by  them.    It  was  of  the 
very  essence  of  supremacy,  to  remove  all  obstacles  to  its  action 
within  its  own  sphere,  and  so  to  modify  every  power  vested  in 
subordinate  governments  as  to  exempt  its  own  operations  from 
their  influence.    A  supreme  power  must  control  every  other 
power  which  is  repugnant  to  it.    The  right  of  taxation  in  the 
States  extends  to  all  subjects  over  which  its  sovereign  pow«r 
extfflids,  and  no  further.    The  sovereignty  of  a  State  extends 
to  everything  which  exists  by  its  own  authority,  or  is  intro- 
duced by  its  permission ;  but  it  does  not  extend  to  those  means 
which  are  employed  by  Congress  to  carry  into  execution  their 
constitutional  powers.    The  power  of  State  taxation  is  to  be 
measured  by  the  extoit  of  the  State  sovereignty,  and  this 
leaves  to  a  State  the  command  of  all  its  resourced,  and  the  un* 
impaired  power  of  taxing  the  people  and  property  of  the  State. 
But  it  places  beyond  the  reach  of  State  power  all  those 
powers  conferred  on  the  government  of  the  Union,  and  all 
those  means  which  are  given  for  the  purpose  of  carrying  those 
powers  into  execution.    This  principle  relieves  from  clashing 
sovereignty;  from  interfering  powers;  from  a  repugnancy  be- 
tween a  right  in  one  government  to  pull  down,  what  there  is 
an  acknowledged  right  in  another  to  build  up ;  from  the  in- 
compatibility of  a  right  in  one  government  to  destroy,  what 
there  is  a  right  in  another  to  preserve.    The  power  to  tax 
"would  involve  the  power  to  destroy,  and  the  power  to  destroy 
might  defeat  and  render  useless  the  power  to  create.    There 
would  be  a  plain  repugnance  in  conferring  on  one  government 
a  power  to  control  the  constitutional  measures  of  another,  - 
which  other,  with  respect  to  those  very  measures,  was  declaim 
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ed  to  be  supreme  oyer  that  which  exerts  the  control.  If  the 
right  of  the  States  to  tax  the  means  employed  by  the  general 
government  did  really  exist,  then  the  declaration,  that  the 
constitution  and  the  laws  made  in  pursuance  thereof,  should 
be  the  supreme  law  of  the  land,  would  be  empty  and  unmean- 
ing declamation.  If  the  States  might  tax  one  instrument  em- 
ployed by  the  government  in  the  execution  of  its  powers,  they 
might  tax  every  other  instrument  They  might  tax  the  mail ; 
they  might  tax  the  mint ;  they  might  tax  the  papers  of  the 
custom-house ;  they  might  tax  judicial  process ;  they  might 
tax  all  the  means  employed  by  the  government  to  an  excess, 
which  would  defeat  all  the  ends  of  government. 

<'  The  claim  of  the  States  to  tax  the  Bank  of  the  United  States 
was  thus  denied  and  shown  to  be  fallacious;  and  that  there  was 
a  manifest  repugnancy  between  the  power  of  Maryland  to  tax, 
and  the  power  of  Congress  to  preserve  the  institution  of  the 
Branch  Bank.  A  tax  on  the  operations  of  the  bank  was  a  tax 
on  the  operations  of  an  instrument  employed  by  the  govem* 
ment  of  the  Union  to  carry  its  powers  into  execution,  and  was 
consequently- unconstitutional.  A  case  could  not  be  selected 
from  ihe  decisions  of  the  Supreme  Court  of  the  United  States, 
superior  to  this  one  of  M'Culloch  and  the  State  of  Marylandi 
for  the  clear  and  satisfactory  manner  in  which  the  supremacy 
of  the  laws  of  the  Union  have  been  maintained  by  the 
court,  and  an  undue  assertion  of  State  power  overruled  and 
defeated, 

^'  But  the  court  were  careful  to  declare  that  their  decisioQ 
was  to  be  received  with  this  qualification ;  that  the  States 
were  not  deprived  of  any  resources  of  taxation  which  they 
originally  possessed ;  and  that  the  restriction  did  not  extend 
to  a  tax  paid  by  the  real  property  of  the  Bank,  in  common 
with  the  real  property  within  the  State ;  nor  to  a  tax  imposed 
upon  the  interest  which  the  citizens  of  Maryland  might  hold 
in  that  institution  in  common  with  other  property  of  the  same 
description  throughout  the  State. 

"  The  decision  pronounced  in  thiscase  against  the  validity  of 
the  Maryland  tax,  was  made  on  the  7th  of  March,  1819,  and  it 
was  on  the  7th  of  February  preceding,  that  the  legislature  of 
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the  State  of  Ohio  imposed  a  similar  tax,  to  the  amount  of 
60,000  dollars  aimually,  on  the  Branch  Bank  of  the  United 
States  established  in  that  State.  Notwithstanding  this  decis- 
ion, the  officers  of  the  State  of  Ohio  proceeded  to  levy  the  tax, 
and  that  act  brought  up  before  the  Supreme  Court  a  renewed 
discussion  and  consideration  of  the  legality  of  such  a  tax.'  It 
was  attempted  to  withdraw  this  case  from  the  influence  and 
authority  of  the  former  decisicm,  by  the  suggestion,  that  the 
Bank  of  the  United  States  was  a  mere  private  corporation 
engaged  in  its  own  business,  with  its  own  views,  and  that  its 
great  end  and  principal  object  were  private  trade  and  private 
profit.  It  was  admitted,  that  if  that  were  the  case,  the  bank 
would  be  subject  to  the  taxing  power  of  the  State,  as  any  in- 
dividual would  be.  But  it  was  not  the  case.  The  bank  was 
not  created  for  its  own  sake,  or  for  private  purposes.  It  has 
never  been  supposed  that  Congress  could  create  such  a  corpo- 
ration. It  was  not  a  private,  but  a  public  corporation,  created 
for  public  and  nati(xial  purposes,  and  as  an  instrument  neces- 
sary and  proper  for  carying  into  effect  the  powers  vested  in 
the  government  of  the  United  States.  The  business  of  lend- 
ing and  dealing  in  money  for  private  purposes  was  an  inci- 
dental circiimstance,  and  not  the  primary  object ;  and  the  bank 
was  endowed  with  this  fiiculty  in  order  to  enable  it  to  efiect 
the  great  pubUc  ends  of  the  institution,  and  without  which 
faculty  and  business  the  bank  would  want  a  capacity  to  per- 
form its  public  functions.  And  if  the  trade  of  the  bank  was 
essential  to  its  character  as  a  machine  for  the  fiscal  operations 
of  the  government,  that  trade  must  be  exempt  from  State  con- 
trol, and  a  tax  upon  that  trade  bears  upon  the  whole  machine 
and  was,  consequently,  inadmissible,  and  repugnant  to  the 
constitution." 

$  8.  A  question  was  made  in  the  State  of  New  York, 
whether  the  act  of  1817,  expressly  exempting  from  taxation 
the  property  of  manufacturing  corporations,  was  repealed  by 


^  Otbom  V.  Buk  of  the  United  Statev,  9  Wheat.  R.  738. 
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the  subflequent  act  of  1823,  which  was  intended  as  a  repeal  of 
all  the  laws  upon  the  subject  of  taxation,  and  which  provided, 
that  all  incorporated  companies,  receiving  a  regular  income, 
&C.  shall  be  considered  persons  within  the  meaning  of  the  act ; 
and  whether  assessments  shall  be  made,  and  taxes  imposed 
and  levied  upon  them,  and  collected  in  the  same  manner  as 
upon  and  from  individuals.  The  court  held,  that  the  terms 
of  the  act  of  1823  were  sufficiently  broad  and  comprehensive 
to  render  the  real  and  personal  estates  of  manufacturing  cor- 
porations Uable  to  taxation ;  and  that  it  repealed  the  act  of 
1817,  as  it  fell  within  the  general  principle,  that  leges  pasterir 
ores  priores  eontrarias  abrogani.^  The  Assembly  and  Council 
of  New  Hampshire,  under  the  form  of  government  existing  in 
1780,  appointed  a  committee  to  consider  what  was  requisite  to 
be  done  concerning  the  lands  which  were  granted  and  conveyed 
to  Dartmouth  College ;  and  the  committee  reported,  that  no 
lands  belonging  to  the  institution  be  sold  for  taxes,  provided 
the  trustees  gave  notice  seasonably,  to  the  selectmen  of  each 
town  respectively,  of  what  lands  they  had  in  such  towns ;  and 
that  the  taxes  for  the  present  should  be  charged  to  the  State. 
The  report  was  accepted,  and  it  was  resolved  that  all  persons 
take  notice  and  govern  themselves  accordingly.  This,  it  was 
held,  was  a  temporary  provision  only,  and  created  no  perma- 
nent exemption  from  taxation.'    The  operation  of  the  resdu* 


1  Colttmbia  Mao.  Co.  e.  Vanderpool,  4  Cow.  (N.  T.)  R.  666  ;  Ontario 
Bank  v.  Bannel,  10  Wend.  (N.  Y.)  R.  186. 

'  Brewster  v.  Hoagh,  10  New  Hamp.  R.  138.  The  cases  eited  by  Par- 
ker, Ch.  J.,  in  deliTeriog  the  opinion  of  the  conrt  in  this  important  case,  with 
his  oommeots,  and  the  distinctions  he  makes,  we  deem  so  worthy  of  atten- 
tion, that  we  here  extract  the  following  fVom  his  opinion :  **  The  leading 
ease  npon  this  subject  is  New  Jersey  v.  Wilson,  7  Cranch  R.  164,  ia 
which  it  was  held  that  *  a  legislatife  act,  declaring  that  certain  lands  which 
sboold  be  porehased  for  the  Indians,  shoald  not  thereafter  be  snbject  to  any 
tax,  constituted  a  contract  which  could  not  be  rescinded  by  a  subsequent  le- 
gislatiTC  act ;  such  repealing  act  being  void,  under  that  clause  of  the  constitu- 
tion of  the  United  States  which  prohibits  a  State  from  passing  any  law  im- 
pairing the  obligation  of  contracts.'  The  lands  had  afterwards  been  sold  by 
»rs,  on  application  of  the  Indians  for  that  purpose,  and  at  the 
38* 
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tion,  the  court  considererd,  was  terminated  by  the  subsequent 


time  of  the  taxation,  were  held  hy  citizena  of  the  State.    To  that  dedaioo, 
based  as  it  is  upon  a  subject  particularly  within  the  cognisance  and  jnrisdio* 
tion  of  the  Supreme  Court  of  the  United  States,  we  yield  all  due  deference ; 
and  should  feel  bound  to  follow  it  in  a  like  case,  could  one  come  before  us, 
until  the  tribunal  which  made  the  decision  should  overrule  it.    Perhape  it 
may  well  be  supported,  on  the  ground  that  the  act  was  in  the  nature  of  a 
treaty  with  the  Indians,  which  the  legislature  of  New  Jersey  might,  in  1758, 
well  make  with  a  body  of  them,  residing  within  the  borders  of  the  State,  but 
constituting  a  separate  and  disdnct  people,  goTemed  by  their  own  laws. 
The  general  rights  of  a  legislature  to  surrender  the  power  of  taxing  a 
portion  of  the  property  within  the  State,  by  a  contract  with  some  of  ita  own 
citixens,  in  such  manner  as  to  depiiTC  a  future  legislature  of  the  right  to  sub- 
ject such  property  to  its  proportion  of  the  public  burdens,  and  this  without 
an  express  grant  of  power  in  the  constitution,  does  not  appear  to  have  been 
considered  in  that  case.    In  Hardy  o.  Waltham,  7  Pick.  R.  108,  it  was 
held  that  an  estate  acquired  by  Harvard  College,  which  was  held  under 
lease,  was  exempted  from  taxation,  it  having  been  acquired  before  its  revenues 
amounted  to  JC500  per  annum.    By  the  colonial  act  of  1650,  which  is  con- 
sidered as  the  original  charter  of*  Harvard  College,  taken  in  oonneetion  with 
certain  previous  acts,  all  the  lands,  &c.,  of  the  college,  not  exceeding  the 
value  of  £500  per  annum,  were  exempted  from  taxation.    The  court  said, 
*  This  grant  or  charter  was  irrepealable  in  its  nature,'  &o.    And,  again, 
^  This  original  grant  is  expressly  confirmed  by  the  chapter  of  the  constitution 
respecting  Harvard  University,  so  that  the  legislature  has  not  constitutional 
power  to  tax  the  property  belonging  to  the  institution,  within  the  limits  of 
the  original  grant.    It  is  an  immunity  which  is  protected  by  the  very 
words  of  the  constitution.*    If  the  constitution  exempted  the  property  from 
taxation,  it  would  seem  to  be  clear  that  the  legislature  could  have  no  power 
to  authorize  its  assessment.    A  case  somewhat  more  directly  supporting  the 
positions  of  the  plaintiff,  is  that  cited  by  the  counsel  from  7  Conn.  R.  335, 
Osborne  v,  Humphrey.    A  statute  of  Connecticut,  of  1702,  provided  that  aD 
auch  lands,  &c.,  that  formerly  have  been,  or  hereafter  shall  be,  given  and 
granted,  either  by  the  general  assembly,  or  any  town,  village,  or  particulsi 
person,  for  the  maintenance  of  the  ministry  of  the  gospel,  or  school  of  lean- 
ing, or  for  the  relief  of  poor  people,  or  for  any  other  public  and  charitable  use, 
shall  forever  remain  and  be  continued  to  the  use  or  uses  to  which  such  lands, 
&c.,  have  been  or  shall  be  given  and  granted,  and  also  be  exempted  out  of 
the  general  list  of  estates,  and  free  from  the  payment  of  rates.    The  lands  in 
question  had  been  leased  for  nine  hundred  and  ninety-nine  years,  and  buildings 
erected  on  them.  It  was  held  that  this  daose  was  repealed  at  the  revision  of 
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adoption  of  a  State  constitution  and  the  passage  of  general 
laws  under  it  for  the  assessment  and  collectipn  of  taxes. 


the  8tatate8  in  1821,  but  that  such  repeal  was  inoperatife  as  to  rights  already 
acquired  by  Tirtoe  of  the  act,  being  repugnant  to  the  constitution  of  the  United 
States,  inasmuch  as  it  impaired  the  obligation  of  a  contract,  and  that  the 
land  was  still  exempt  from  taxation.  A  similar  decision  was  made  in  Atwa- 
ter  V.  Woodbridge,  6  Conn.  R.  923.  The  court,  in  Osborne  v.  Humphrey, 
cited,  and  relied  in  some  measure,  upon  the  decision  in  New  Jersey  v,  Wil- 
son ;  but  the  cases  are  not  similar  in  their  facts,  and  perhaps  the  difference 
might,  on  further  consideration,  be  considered  as  involving  one  of  prindple." 
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CHAPTER  XIV. 


OF  THB  CORPORATE  MEETINOSy  AND  OF  THB  CONCURRENCE  NECES- 
SARY TO  DO  CORPORATE  ACTS. 


$  1.  The  rule  applicable  to  municipal  corportions,  viz.  that 
all  corporate  affairs  must  be  transacted  at  an  assembly  con- 
vened upon  due  notice,  at  a  proper  time  and  place,  consisting 
of  the  proper  number  of  persons,  the  proper  officers,  classes, 
&c.,'  will  in  general  apply  to  private  corporations;  though  as 
we  have  seen,  in  some  private  corporations,  the  body  may  be 
bound  by  the  acts  of  officers  and  authorized  agents  in  affairs 
relating  to  its  ordinary  business.'  The  presumption  also  is, 
that  every  member  knows  what  days  and  times  are  appointed 
by  the  charter,  by-laws,  or  by  usage  for  the  transaction  of  par- 
ticular business ;  and  therefore  no  special  notice  is  requisite 
for  assembling  to  transact  the  business  specially  allotted  for 
such  days.  There  is  in  most  private  corporations  a  particular 
day  appointed  for  the  election  of  officers ;  and  when  Uie  day  is 
thus  appointed  for  an  election,  no  particular  notice  may  be  re- 
quired.* Neither,  as  we  apprehend,  if  a  particular  day  is  ap- 
pointed in  each  year  (as  is  often  the  case  in  charters  to  private 
corporations  in  the  United  States)  for  the  transaction  of  all 
business,  is  a  notice  required  of  the  particular  business  which 
is  to  be  (done.^  Notice  of  a  special  meeting,  it  has  been  held, 
need  not  state  the  object  of  the  meeting,  when  it  is  for  the 
transaction  of  ordinary  business.* 


*  Wilioook  on  Man.  Corpor.  49.  • 
'  Ante,  chapters  relating  to  Common  Seal,  Contracts  and  Agents. 

*  Willeock,  nt  sap.  Rex  v.  Hill^  4  B.  &  C.  441,  443 ;  Rex  «.  Cannathen, 
4  M.  &  S.  709. 

*  Warren  r.  Mower,  11  Vt.  R.  385. 

*  Sayings  Bank  v.  Davis,  8  Conn.  R.  191. 
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$  2.  Although  when  a  day  certain  is  appointed  for  a  partic- 
ular business,  no  notice  may  be  necessary  when  that  alone  is 
to  be  transacted,  or  the  mere  ordinary  affairs  of  the  corpora- 
tion are  to  be  acted  upon ;  yet  when  the  intention  is  to  do 
other  acts  of  importance,  a  notice  is  tequired.  The  election  or 
amotion  of  an  officer,  a  by-law,  or  any  act  of  similar  import- 
ance, on  any  day,  not  expressly  set  apart  for  that  particular 
transaction,  is  illegal  and  void.*  When  a  particular  notice  is 
required,  it  must  be  given  to  every  member  who  has  a  right 
to  vote,  whether  the  act  is  to  be  done  by  a  body  consisting  of  all 
the  definite  classes,  or  of  one  of  them  only.*  According  to  a 
dictum  of  Lord  Kenyon,  special  notice  must  be  given  to  every 
member  of  an  ^'indefinite"  body,  who  has  a  right  to  vote,  as 
in  those  cases  where  the  incidental  powers  of  the  corporation 
are  not  taken  away  by  charter  or  by-law,  but  are  exercised  by 
the  body  at  large.*  A  vote  of  a  corporation,  which-4ffects  the 
liability  of  those  of  its  members  who  are  Us  debtors^  cannot  be 
regarded  as  assented  to  by  them,  if  they  were  not  present  at 
the  meeting  at  which  the  vote  passed,  although  they  had 
legal  notice  of  the  meeting.* 

In  New  York,  where  the  charter  declares  that  the  election 
of  directors  shall  be  had  in  the  manner  prescribed  in  the  by- 
laws of  the  company,  and  the  by-laws  fix  a  time  and  place 
for  the  election  of  directors,  and  require  notice  of  the  same,  but 
omit  to  specify  the  length  of  notice  and  the  mode  of  giving  it, 
notice  must  be  given  for  the  time  and  in  the  manner  prescrib- 


'  Willeock,  ut  sup.  Rex  v,  LiTerpool,  S  Barr.  734 ;  Rex  v.  DoneasteT,  3 
Burr.  744 ;  Rex  v.  Theodorick,  8  East,  545.  And  see  Bank  of  Chester  9. 
Allen,  11  Vermont  R.  302;  Holmes  ex  parte,  6  Cow.  (N.  Y.)  R.  426. 

*  Ibid,  and  Rextr.  May,  5  Barr.  2682. 

'  Rex  V.  Faversham,  8  T.  R.  356.  The  attendance  of  bnrgesses  at  cor- 
porate meetings  being  a  pablic  duty,  aU  oaght  to  be  summoned ;  and  a  qnali- 
fication  of  a  custom,  that  the  acddental  omission  of  one  or  two  should  not 
▼itiate  the  assembling,  is  not  good ;  there  is  no  valid  distinction  in  this  respect 
between  the  cases  of  select  or  indefinite  bodies.  Rex  v.  LanghornCi  6  Nct. 
it  M.  (E.  B.)  203  ;  and  4  Ad.  &  Ell.  538. 

^American  Bank  v.  Baker,  4  Met.  (Mass.)  R.  264. 
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ed  by  the  general  statute  law  in  relation  to  corporations.*  But 
an  election  of  trustees  of  a  church  has  been  held  good  in  that 
State,  although  the  requirements  of  the  statute  in  respect  to  the 
notice  of  such  election  have  not  been  complied  with ;  prtmdei 
that  the  election  was  fairly  conducted  and  there  be  no  com- 
plaint of  want  of  notice.* 

^  3.  The  summons  must  be  issued  by  order  of  some  <me  who 
has  authority  to  assemble  the  corporation;  though  the  want 
of  authority  in  such  case  may  be  waived  by  the  presence  and 
consent  of  all  who  have  a  right  to  vote.*  It  must  also  be  per- 
sonally served  upon  every  resident  member,  or  left  at  his  house. 
In  the  Supreme  Court  of  Connecticut,  in  a  case  in  which  it 
was  insisted  that  a  meeting  of  the  Middletown  Manufactur- 
ing Company  was  illegal,  Daggett,  J.,  who  gave  the  opinion 
of  the  court,  observed,  ''  It  is  very  clear  that  a  meeting  oi  the 
stockholders,  constituted  as  this  was,  could  do  no  acts  binding 
on  the  company.  Though  a  meeting  regularly  warned  would 
be  competent  to  do  any  act  within  their  chartered  powers,  by 
a  bare  majority;  yet  if  not  thus  warned,  the  act  must  be  void. 
If  no  particular  mode  of  notifying  the  stockholders  be  provided^ 
either  in  the  charter  or  in  any  by-Jaw^  yet  personal  notice 
might  be  given;  and  this  in  such  a  case  would  be  indispensa- 
Us."  *  In  case  of  his  temporary  absence,  the  notice  must  be 
left  with  the  member's  family,  or  at  his  last  place  of  abode.  It 
is  no  sufficient  reason  for  omitting  to  summon  a  member,  that 
it  was  supposed  that  he  was  without  the  reach  of  summons ; 
for  to  support  the  validity  of  corporate  acts,  each  member 
must  be  actually  summoned.    Hence  a  mere  order  to  sum- 


^  Long  Island,  &c.  Railroad  Co.  (Matter  of)  10  Wend.  (N.  T.)  R.  37. 

'  People  V.  Peck,  11  Wend.  (N.  Y.)  R.  694.  In  this  case,  the  time  was 
well  understood,  and  there  was  no  pretence  that  every  voter  was  not  preh- 
eat. No  fraud  was  imputed,  and  no  evil  could  result  from  want  of  notice. 
All  parties  attended  and  thereby  admitted  notice.    Per  Savage,  C.  J. 

*  Rex  V.  Gaborian,  11  East,  66,  n. ;  Rex  o.  Hill,  4  B.  &  C.  441. 

«Stow  V.  Wise,  7  Conn.  R.  919;  Savings  Bank  v.  Davis,  8  lb.  191; 
Bethany  v.  Sperry,  10  lb.  200. 
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mon  all  the  members  is  not  suflSuuent,  and  if  it  were,  eorpora- 
tors  mider  this  pretence  might  be  taken  by  surprise.^  Notice 
to  an  individual  corporator  is  not  of  course  notice  to  the  cor- 
poration.' 

The  roles  just  stated  may  not  in  every  particular  be  equally 
applicable  to  all  private  corporations.  In  moneyed  institutions^ 
for  instance,  the  mere  owning  of  shares  in  the  stock  of  ihe 
corporation  gives  a  right  of  voting ;  and  it  would  be  singular 
if  when  memb^s  of  such  institutions  are  absent,  the  attorney, 
whom  they  may  have  appointed  to  attend  to  the  management 
of  their  property  and  concerns  generally,  could  not  represent 
them  at  a~  meeting  of  the  corporation.  In  such  cases,  there- 
fore, it  seems  proper  that  the  authorised  agoits  and  attomejrs 
of  absent  members  should  be  summoned.' 

^  4.  In  order  to  guard  against  and  prevent  surprise,  the  no- 
tice  must  be  given  a  reasonable  time  before  the  hour  of  meet- 
ing ;  and  what  is  a  reasonable  time,  of  course,  depends  upon 
the  circumstances  of  the  case.  If  it  has  been  usual  to  give  the 
notice  a  certain  time  before  the  hour  of  assembling,  that  inter- 
val will  at  least  be  required ;  but  if  it  does  not  afford  a  suffi- 
cient opportunity  to  those  who  wish  to  attend,  usage  will  not 
justify  a  practice  thus  unreasonable.^ 


'  Willoock  on  Man.  Cor.  445  ;  Kynaston  v.  Shiewsbury,  2  Sir.  1051. 

*  Pittsburg  V.  Whitehead,  10  Watts  (Penn.)  R.  403. 

'  See  State  v,  Tudor,  5  Day  R.  229.  And  see  also  what  has  been  said 
respecting  the  right  to  Tote  by  proxy,  ante  p.  75,  76.  See  Campbell  o. 
Paltney,  6  Gill  &  Johns,  in  Court  of  Appeals  (Md.)  94,  and  the  matter  of 
the  Mohawk  Railroad,  &c.  Co.  19  Wend.  (N.  T.)  R.  135  ;  Ex  parte  Bar- 
ker, 6  Wend.  (N.  T.)  609. 

*  Rex  V.  Hill,  4  B.  d(  C.  442 ;  Rex  v.  May,  5  Burr.  2682.  Where  the 
customary  summons  is  sufficient  for  the  residents,  as  if  it  require  a  notice  of 
twenty-four  hours,  for  the  election'  of  a  capital  burgess,  in  granting  a  man- 
damus, the  court  will  not,  on  the  application  of  the  defendant,  appoint  a  par- 
ticular time  for  executing  the  writ,  nor  require  a  notice  of  six  days  to  be 
given  contrary  to  the  constitution  of  the  place,  and  for  the  conyeniency  of 
one  party.    Ibid,  and  Willcock,  ot  sup. 
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It  is  unnecessary  that  the  notice  should  be  in  writing ;  and 
it  seems  that  if  the  members  are  fully  infonned  by  a  parol,  or 
any  other  warning,  that  there  is  to  be  a  meeting,  it  is  enough. 
Much  of  course  will  depend  upon  custom  and  usage ;  and  it 
has  been  said,  that  if  a  bell,  which  may  be  heard  throughout 
the  borough,  is  used  for  no  other  purpose  than  that  of  conven- 
ing an  assembly  for  the  particular  object  of  elections,  it  may 
perhaps  be  considered,  that  sufficient  notice  is  given  by  ring- 
ing it  at  a  certain  usual  and  convenient  time  before  the  body  is 
tomeet^ 

In  general  the  notice  should  state  the  time  at  which  the 
members  are  to  assemble,  and  also  the  place,  if  different  tmm 
the  place  where  meetings  are  usually  held.'  It  is  not  gener- 
ally deemed  necessary,  however,  to  state  what  business  is  to 
be  transacted,  when  it  relates  only  to  the  ordinary  afiairs  of 
the  corporation.  But  if  there  is  to  be  an  election,  or  amotion, 
or  the  passage  of  a  by-law,  or  a  disposition  of  property,  some 
intimation  should  be  given ;  for  such  members  as  may  not 
think  their  attendance  necessary  for  the  usual  routine  of  busi- 
ness will,  perhaps,  feel  it  their  duty  to  attend  upon  such  occa- 
sions, in  order  to  preserve  the  interests  and  good  order  of  the 
body  corporate,  and  the  fundamental  principles  of  its  institu- 
tion.' It  was  said,  that  when  an  amotion  is  intended,  the  no- 
tice should  not  only  mention  the  purpose  of  the  meeting,  but 
state  the  name  of  the  person  to  be  proceeded  against,  and  the 
offence  with  which  he  is  charged,  that  the  corporators  may 


>  Willcock  ut  sap.  46  ;  Rex  v.  Hill,  4  B.  &  C.  443. 

*  Ibid. ;  Rex  v.  Theodorick,  8  East,  546. 

'  Ibid. ;  Holmes  ex  parte,  5  Cow.  (N.  Y.)  R.  426.  To  a  oeglect  of  this 
notice  alone  can  be  attributed  those  unconstitutional  innovations  which  have 
crept  into  corporations,  by  which  the  body  at  large  has  in  most  cases  been 
stript  of  their  incidental  rights,  and  the  power  of  election,  amotion,  and 
disposing  of  corporate  property,  vested  in  them  by  their  incorporation, 
have  been  arrogated  to  themselves  by  the  select  classes,  until,  at  length,  the 
antiquity  of  the  usurpation  has  given  them  a  semblance  of  right  Willoock, 
46,  47. 
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come  better  prepared  for  the  discussion.^  But  Mr.  Willcock 
apprehends  that  a  more  general  statement,  if  it  answers  the 
purposes  of  justice,  will  be  sufficient 

$  6.  If  the  members  be  duly  assembled,  they  may  unani- 
mously agree  to  waive  the  necessity  of  notice,  and  proceed  to 
business ;  but  if  any  one  person  having  %  right  to  vote  is  ab- 
sent, or  refuses  his  consent,  all  extraordinary  proceedings  are 
illegal ; '  and  if  the  charter  requires  a  special  notice,  it  cannot 
be  dispensed  with,  even  by  unanimous  consent.'  When  some 
of  those  who  have  a  right  to  vote  are  assembled  upon  due  no- 
tice, and  all  the  others  who  have  a  right  to  notice  attend 
without  it,  and  agree  to  enter  upon  the  proceedings,  it  is  a  le- 
gal waiver  of  the  notice,  and  the  act  of  the  assembly  cannot  be 
impeached  for  the  omissicm  of  it.^ 

§  6.  If  there  is  no  proper  place  established  for  the  transac- 
tion of  the  regular  business  of  the  corporation,  some  place  in 
particular  should  be  appointed  in  the  notice.  All  acts  done  at 
an  unusual  place  by  a  municipal  corporation  carry  the  appear- 
ance of  contrivance,  secrecy,  and  fraud.  A  meeting  of  a  mu- 
nicipal corporation  held  at  an  inn,  instead  of  the  town  hall, 
particularly  when  partaking  of  an  entertainment,  has  been 
deemed  not  a  proper  corporate  assembly,  though  all  the  members 
were,  present*  But  this  was  probably  on  the  ground  that  the 
conduct  of  the  members  at  such  a  place,  and  under  such  cir- 
cumstances, would  have  little  of  the  deliberation  which  should 
attend  the  discharge  of  offices  of  confidence  and  authority.  It 
is  certainly  essential  in  all  corporations,  that  whenever  the 
meeting  is  held  at  an  unusual  place,  intimation  of  that  circum- 


'  Rex  V.  Liverpool,  2  Barr.  375.    See  on  this  sabject  ante,  chapter  oo 
Diafranchisement  and  Amotion  of  Members  and  Officers. 

*  Rex  V.  Theodorick,  8  East,  543 ;   Rex  v.  Gaborian,  11  East,  86,  n. 
87,  n. 

'  Rex  V,  Theodorick,  ut  sup. 
^  Rex  V,  Oxford,  Palm.  453. 

*  Rex  V.  May,  5  Barr.  9682. 
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stance  should  be  contained  in  the  notice;  otherwise,  much 
fraud  may  be  practised  and  great  injustice  committed.^ 

We  have  already  had  occasion  to  remark,  that  private  cor- 
porations are  not  generally  as  much  restricted  in  the  conduct 
of  their  affairs  in  regard  to  locality,  as  cities  and  other  politi- 
cal and  municipal  corporations.'  The  former  may  with  pro- 
priety hold  their  meetings  out  of  the  town  in  which  they  are 
established,  or  transact  their  ordinary  business,  provided  the 
place  of  meeting  is  not  unreasonable,  and  has  been  appointed 
with  no  sinister  and  improper  design,  and  the  members  are 
duly  notified.  Indeed,  it  has  been  expressly  decided,  that  the 
directors  of  a  manufacturing  company  incorporated  by  the 
legislature  of  Connecticut,  who  were'  authorized  to  appoint 
officers,  establish  by-laws,  &c.,  might  meet  in  the  State  of 
New  York,  and  there  appoint  a  secretary.  In  this  case,  the 
manufactory  was  located  in  the  town  of  Greenwich,  bordering 
upon  New  York.  The  court  were  clearly  of  opinion,  that  the 
legislature  of  Connecticut  did  not  mean  it  to  be  understood,  by 
implication,  that  the  directors  might  sit  and  vote  on  one  side 
of  the  line,  but  if  they  went  on  the  other,  the  proceedings 
should  be  void.' 

Where  according  to  the  laws  and  usages  of  a  society,  their 
meetings  for  the  transaction  of  business  are  opened  by  a  pre- 
siding officer,  who  holds  his  office  for  a  fixed  term,  and  no 
meeting  is  considered  duly  organized  unless  opened  by  him, 
and  such  officer  is  prevented  by  the  violence  of  members  of  the 
association  from  discharging  his  duty  at  the  accustomed  place 
of  meeting,  he  and  such  of  the  society  as  think  proper  to  ac- 
company may  retire  to  some  convenient  place  adjacent,  and 
there  open  the  meeting ;  and  their  acts  and  doings  will  be  ob- 
ligatory upon  the  society,  although  those  who  thus  withdraw 
are  a  minority  of  the  members  of  the  society  ;  it  being  a  prin- 
ciple of  the  common  lawj  that  where  a  society  is  composed  of 


I  See  Willcock  oq  Mud.  Corpor.  61. 

*  Ante,  p.  80. 

*  M'Call  0.  Bymn  Man.  Co.  6  Codd.  R.  4S8. 
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an  indefinite  number  of  persons,  a  majority  of  those  who  ap- 
pear at  a  regular  meeting  of  the  society  constitute  a  body  to 
transact  business/  So  a  corporation  may  transact  any  busi- 
ness at  an  adjourned  meeting,  which  they  might  have  trans- 
acted at  the  original  meeting.' 

$  7.  Corporations  are  subject  to  the  emphatically  republican 
principle,  (supposing  the  charter  to  be  silent,)  that  the  whole 
are  bound  by,  the  acts  of  the  majority^  when  those  acts  are 
conformable  to  the  articles  of  the  constitution.  The  general 
rule  upon  this  subject  has  been  thus  very  correctly  laid  down  by 
Gibson,  J.,  in  the  Supreme  Court  of  Pennsylvania;  "The 
fundamental  principle  of  every  association  for  the  purposes  of 
self-government  is,  that  no  one  shall  be  bound  except  with 
his  own  consent  expressed  by  himself  or  his  representatives; 
but  actual  assent  is  immaterial,  the  assent  of  the  majority  be- 
ing the  assent  of  all ;  and  this  is  not  only  constructively  but 
actually  true ;  for  that  the  will  of  the  majority  shall  in  all 
cases  be  taken  for  the  will  of  the  whole,  is  an  implied  but 
essential  stipulation  in  every  compact  of  the  sort ;  so  that  the 
individual  who  becomes  a  member  assents,  beforehand,  to  all 
measures  that  shall  be  sanctioned  by  a  majority  of  the  voices.'" 
"  It  seems,"  says  Mr.  Kyd,  "  to  be  the  first  suggestion  of  reason, 
that  an  act  done  by  a  simple  majority  of  a  collective  ))ody  of 
men,  which  concerns  the  common  interest,  should  be  binding 
on  the  whole ;  "  and  this  he  adds,  *^8  the  principle  of  the  rule 
adopted  by  the  common  law  of  England,  with  respect  to  ag- 
gregate corporations.*    Notwithstanding  that  a  by-law,  or  rule 


>  Field  V.  Field,  0  Wend.  (N.  T.)  R.  394. 
■  Warner  v.  Mower,  11  Yermt.  R.  386. 

*  St  Mary's  Charch  in  Philadelphia,  7  Serg.  &  Rawle  (Peon.)  R.  617. 
And  see  the  doctrine  recognized  in  Presbyterian  Congregation  v.  Johnston, 
1  Watts  U  S.  (Penn.)  R.  9. 

*  1  Kyd,  422 ;  and  see  2  Kent  Comm.  236.  In  general  it  would  be  the 
understanding  of  a  plain  man,  that  when  a  body  of  persons  is  to  do  an  act,  a 
majority  of  that  body  would  bind  the  rest.  Per  Lawrence,  J.,  in  Withnell 
9.  Gartham,  6  T.  R.  388 ;  and  see  case  of  Wadham  College,  Cowp.  377  ; 
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of  a  corporation,  requires  that  certain  corporate  acts  shall  be 
in  a  prescribed  form,  and  that  no  alteration  of  such  law 
or  rule  shall  be  made,  except  by  a  vote  of  two  thirds  of  the 
members,  yet  the  same  body  by  which  the  by-law,  or  role 
was  made,  may  repeal  it  by  a  majority ;  and  may,  without 
such  repeal,  pass  the  corporate  act  by  a  majority,  not  in  the 
prescribed  form.^  The  rule  has  been  so  far  extended,  that  if 
a  religious  society  purchase  lands,  a  majority  of  them  have  a 
right  to  control  their  use  and  occupation,  notwithstanding  a 
supposed  error  in  doctrine  shown  to  be  a  departure  from  the 
belief  of  a  majority  at  the  time  of  the  purcfaase.'  The  pre- 
sumption is  that  all  the  members  present  who  observe  silence, 
when  a  question  is  put,  concur  with  the  majority  of  those  who 
actually  vote ;  that  is,  if  the  question  be  put  audibly  and  ex- 
plicitly.' What  is  meant  by  the  majority,  whether  it  means 
the  concurrence  of  the  major  part  of  those  who  happen  to  be 
present  at  a  regular  corporate  meeting,  or  whether  it  means  a 
concurrence  of  the  majority  of  the  major  part  of  the  whole 
body,  we  shall  next  proceed  to  consider. 

^  8.  There  is  this  distinction  between  a  corporate  act  to  be 
done  by  a  definite  number  of  persons,  and  one  to  be  perform- 
ed by  an  indefinite  number.  In  the  first  case,  it  is  to  be  ob- 
served, that  a  majority  is  necessary  to  constitute  a  quorum, 
and  that  no  act  can  be  done  unless  a  majority  be  present ;  in 
the  latter,  a  majority  of  *any  number  of  those  which  appear 


Rex  V.  Beeston,  3  T.  R.  59S.  See  Field  v.  Field,  9  Wend.  (N.  Y.)  R. 
304.  The  Attorney-General,  (Legare)  in  Loaisrille  Railroad  Company  v. 
Leater,  8  How.  (U.  S.)  R.  532,  contends,  yery  juatly,  that  the  rule  is  found- 
ed in  the  law  of  nature,  inasmuch,  as  if  unanimity  were  demanded,  it  would 
be  impossible  for  any  corporation  to  will  or  act.  He  also,  in  confirmation  of 
the  rule,  cites  Savigny's  System  of  the  Roman  Law  as  it  now  is,  yol.  9, 
p.  329,  sect.  97,  cites  L.  160,  sect.  1,  reg.  jur.,  Dig.  50, 17.  Refiariwrad 
vnioersoB  quod  fmhkci  jU  per  majorem  partem, 

>  Commonwealth  o.  Mayor  of  Lancaster,  5  Watts  (Penn.)  R.  152. 

'  Keyser  v.  Stanisber,  6  Ohio  R.  363« 

'  Commonwealth  v.  Green,  4  Whart.  (Pens.)  R.  631. 
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may  act  Thus,  the  act  incorporating  the  Utica  Insurance 
Company,  provided  that  the  affairs  and  concerns  of  the  corpo* 
ration  should  be  managed  by  nine  directors.  At  a  meeting 
purporting  to  be  a  meeting  of  the  president  and  directors  of  the 
company,  but  at  which  no  one  was  present  beside  the  president 
and  one  of  the  directors,  the  president  being  also  a  director, 
they^  appointed  themselves  and  another  of  the  directors  to  act 
as  inspectors  of  elections.  The  question  was,  whether  those 
three  were  thus  authorized  to  preside  at  an  election.  It  was 
said  by  the  court,  "  Whether  we  are  to  regard  this  as  an 
electing  power,  or  as  part  of  the  business  of  the  directors  in 
their  regulations  of  the  election ;  and  (among  other  regula- 
tions) a  designation  of  the  persons  who  shall  receive  and  can- 
vass the  votes ;  in  either  view,  we  think  there  must  be  at 
least  a  majority  of  the  directors  present,  to  constitute  a  board. 
We  do  not  understand  the  words,  "  a  majority  of  the  directors 
present  shall  be  competent,  &c.,"  as  amounting  to  a  declara- 
tion that  a  minority,  however  small,  may  decide.  It  leaves 
the  number  competent  to  a  quorum,  to  be  determined  by  the 
rules  of  the  conunon  law,  which  in  no  case  of  this  kind  is  sat- 
isfied with  less  than  a  majority^*  * 


*  Ex  parte  WOleoeks,  7  Cowen  (N.  Y.)  R.  403.  The  following  English 
anthorities  may  be  deemed  to  have  a  beaxing  upon  this  point :  Rex  v.  Whit- 
taker,  9  B.  &  C.  648.  In  this  case  three  assessors  were  appointed  under 
the  act  for  draining,  but  only  two  signed  the  appointment,  though  the  third 
was  present  at  all  their  meetings.  Held,  that  the  concurrence  and  signa- 
ture of  the  majority  was  sufficient.  Lord  Tenterden,  aAer  consulting  with 
the  other  judges,  added,  '*  Perhaps  it  may  not  be  necessary  that  all  should 
meet ;  certainly  a  majority  must  meet.  In  this  case  all  the  three  had  met. 
Where  it  is  granted  by  charter  that  a  corporation  shall  have  so  many  alder- 
men and  so  many  capital  burgesses,  and  that  when  one  of  the  latter  shall 
di^,  depart,  or  be  removed,  another  shall  be  elected  in  his  place  by  the 
'*  mayor  and  aldermen  and  other  capital  burgesses  then  surviving  or  remain- 
ing, or  the  greater  part  of  them ;  the  election  must  be  made  by  a  majority  of 
the  full  numbers  of  aldermen  and  of  capital  burgesses  ;  a  mere  majority  of 
members  of  both  bodies,  who  happen  tu  survive,  is  not  sufficient."  Rexo. 
May,  4  Barn.  &  Adol.  843,  Per  Lord  Denman.  "  There  may  be  distinctions 
drawn  between  this  case  and  Rex  v.  Devonshire,  but  they  are  the  same  in 

39*       * 
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It  is  yery  clearly  the  opinion  of  the  court  in  the  above  casei 
as  appears  by  the  quotation  just  offered,  that  where  a  corpo- 
rate act  is  to  be  done  by  a  definite  number  of  persons,  a  ma- 
jority, at  least,  must  be  present ;  and  the  court  distinguished 
such 'a  case  from  the  case  of  an  indefinite  number.  In  the 
latter  case  the  court  admit  that  a  majority  of  those  present 
are  competent  to  act,  however  few  in  number.  The  distinc- 
tion certainly  seems  to  be  warranted  by  the  authorities,  though, 
according  to  Mr.  Kyd's  construction,  it  is  not  That  author 
lays  down  the  following  proposition ;  ''  At  common  law,  inde- 
pendently of  any  specific  constitution,  when  the  power  of  act- 
ing is  entrusted  to  any  specific  number,  whether  definite  or  ttt- 
definitey  any  number  of  the  whole  body,  however  minute,  is 
sufficient  to  form  a  legal  assembly,  if  all  be  properly  summon- 
ed to  attend."  He  instances  the  House  of  Commons  composed 
of  658  members,  and  says  40  form  a  house ;  and  he  then  adds, 
''any  number  less  than  40  would  do  so  too,  were  there  not  a 
standing  order  that  no  business  shall  be  agitated  unless  that 
number  be  present.^^  Now  we  are  inclined  to  think,  that  if 
there  was  no  such  standing  order,  it  would  be  necessary  that 
a  majority  of  the  558  should  convene.^    In  this  opinion  we  are 


principle.''  Where  a  hospital  for  the  relief  of  poor  people  in  duly  iaeorpo* 
rated,  and  consists  of  a  master  and  twelve  poor  brethren,  and  the  advowsoo 
of  a  living  is  conveyed  to  them,  to  hold  to  the  use  of  the  master  and  breth- 
ren, and  their  saccessors  forever,  the  right  to  nominate  to  the  living,  belongs 
to  the  majority  of  the  entire  body  of  master  and  brethren  ;  and  the  master's 
eoncttrrence  in  the  act  of  the  majority  is  not  necessary.  Regina  v.  Kendall, 
1  Adol.  &  £11.  364.  An  act  of  Parliament  directed  that  the  oommiasioneis 
^  under  a  paving  act,  or  the  major  part  of  them,  assembled  at  any  meeting,  not 
being  less  than  thirteen,  might,  by  writing  under  their  hands,  appoint  a 
treasurer ;  and  it  was  decided,  that  an  appointment  of  a  treasurer,  signed  by 
a  majority  of  the  seventeen  commissioners  present  at  a  meeting  was  valid, 
and  that  it  need  not  be  signed  by  thirteen.  Treasurer  to  the  CommissionerB, 
&o.,  V.  Town  of  Woolwich,  7  B.  &  Cress.  R.  346  ;  and  14  £ng.  Com.  Law 
R.  53. 

^  In  a  late  case  in  England,  where  commissioners  for  building  and  enlarg- 
ing charches,  appointed,  pursuant  to  statute,  twenty-six  persons,  to  be  a  seUet 
vestry,  for  the  care  and  management  of  a  church ;  it  was  held,  that  in  order 
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certainly  sustained  by  the  before  mentioned  constmction  of  the 
Supreme  Court  of  New  York ;  and,  we  are  also  sustained,  in 
the  opinion,  by  the  authorities  in  relation  to  corporations  com- 
posed of  several  classes,  or  integral  parts,  which  we  shall  next 
consider. 

$  9.  We  have  before  stated,  that  aggregate  corporations  are 
sometimes  composed  of  several  distinct  parts  or  classes  of  per^ 
sons,  which  are  called  integral  parts ; '  neither  of  which  is  a 
distinct  corporation.  According  to  the  authorities  afforded  by 
the  English  books  relating  to  municipal  corporations,  there 
must  be  present  at  a  corporate  assembly,  (besides  the  presi- 
dent,) a  majority  of  each  integral  part,  if  composed  of  a  definite 
number,  and  not  merely  a  majority  of  the  surviving  or  exist- 


to  eonsthiito  a  good  assembly  of  the  select  Testry  so  appointed,  there  must  be 
present  a  majority  of  the  members  (viz.  fourteen)  named  in  the  appointment ; 
and  therefore,  that  a  rate  for  the  repair  of  the  church,  made  at  a  meeting 
where  there  was  not  such  a  majority,  was  illegal.  Blacket  o.  Blizard,  9  B. 
&  C.  851. 

Where  an  authority  is  confided  to  sereral  persons  for  a  private  purpose, 
cXl  must  join  in  the  act.  A  controversy  between  G.  and  M.  was  submitted 
to  five  arbitratore ;  and  the  submission  did  not  provide  that  a  less  number 
than  the  whole  might  make  an  award.  All  the  arbitratore  met,  and  heard 
the  proofs  and  allegations  of  the  parties,  but  four  only  agreed  on  the  award 
made.  Whether  the  award  was  binding,  was  the  question  before  the  court. 
No  case  was  cited  where  the  question  had  been  directly  decided.  The 
court  were,  however,  satisfied,  that,  as  a  submission  to  arbitrators  is  a  delega- 
tion of  power,  for  a  mere  private  purpose^  it  is  necessary  that  all  the  arbitra- 
tore should  concur  in  the  award,  unless  otherwise  provided  by  the  parties. 
Thompson,  J.,  who  gave  the  opinion,  said  ;  **  In  mattera  of  public  conoem, 
a  difierent  rule  seems  to  prevail ;  there  the  voice  of  the  majority  shall  gov- 
ern." Green  o.  Miller,  6  Johns.  (N.  Y.)  R.  38.  In  the  case  of  Grindely 
V.  Barker,  (1  Bos.  &  Pul.  336,)  Chief  J.  Eyre  says,  **It  is  now  pretty  well 
established,  that  where  a  number  of  persons  are  entrusted  with  power,  not  of 
mare  private  confidence,  but  in  some  respects  of  a  general  nature,  and  all  of 
them  are  regularly  assembled,  the  majority  will  conclude  the  minority,  and 
their  act  will  be  the  act  of  the  whole."  See  Orvis  «.  Thompson,  1  Johns. 
(N.  Y.)  R.  500  ;  Rex  v.  Courtenay,  9  East,  346. 

>  Ante,  p.  75, 76. 
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ing  members  of  each  class.  Indeed,  if  there  be  not  a  smrviving 
majority  of  the  constitutional  numbers,  no  corporate  assembly, 
say  those  authorities,  can  be  formed,  and  the  functions  of  every 
meeting  in  which  that  class  ought  to  participate  are  suspend- 
ed ;  and  according  to  some  authorities,  the  corporation  is  even 
dissolved.*  The  rule,  that  a  majority  of  every  integral  part  of 
a  corporation,  consisting  of  a  definite  number,  must  be  present, 
was  recognized  in  the  case  of  St.  Mary's  Church  in  PennsyU 
vania,  wherein  it  was  decided,  that  in  corporations,  where 
there  are  different  classes,  the  majority  of  each  class  must  con- 
sent before  the  charter  can  be  altered,  unless  there  is  a  provis- 
ion in  the  charter  respecting  alterations.  In  this  case,  Duncan, 
J.  lays  down  the  law  as  follows :  "  When  legally  assembled, 
the  majority  of  voices  govern ;  but  every  integral  part  must  be 
present  at  a  corporate  assembly  by  a  majority  at  least  of  its 
proper  members,  though  the  major  part  of  all  present,  when 
assembled,  are  competent  to  do  a  corporate  act" '  In  a  case 
where  a  charter  of  a  bank  required  seven  directors  to  make  a 
qtiorumy  and  declared  the  president  to  be  entitled  to  the  pow- 
ers of  a  director,  a  meeting  composed  of  the  president  and  six 
directors,  was  treated  as  a  sufficient  board  for  the  transaction 
of  business.* 

When  a  corporation  consists  of  several  integral  parts,  one  of 
which  is  indefinite,  if  any  number  of  persons  composing  the 
latter,  however  small,  are  present  after  having  been  duly 
summoned,  it  is  sufficient.  The  distinction  is  between  a 
definite  and  an  indefinite  number.  In  the  former  case  a  ma- 
jority must  be  present ;  whereas  in  the  latter  a  majority  of 
those  present  may  act,  whether  a  majority  of  the  whole  body 
or  not.* 

>  Rex  V.  Lathrop,  1  W.  Bla.  471 ;  Rex  v.  Bellringer,  4  T.  R.  823  ;  Rex 
V.  Miller,  6  T.  R.  278  ;  Rex  v.  Morris,  4  East,  26  ;  Rex  v.  Thornton,  4 
East,  307 ;  Rex  v.  Devonshire,  1  B.  &  C.  614 ;  Rex  v.  Hill,  4  R  &  C. 
441 ;  Willcock  on  Mun.  Corpor.  62.  And  see  Mr.  Co  wen's  note  to  Ex 
parte  Willcocks,  7  Cowen  (N.  Y.)  R.  410. 

^  St.  Mary's  Church  in  Philadelphia,  7  Serg.  &  Rawle  (Penn.)  R.  517. 

'  Bank  of  Maryland,  &c.  v.  Ruff,  7  Harr.  &  Gill  (Md.)  R.  448. 

*  Willcock  on  Man.  Corpor.  66  ;  The  King  v.  Whitaker,  9  B.  &  C. 
648. 
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$  10  What  we  have  said  respecting  the  number  required  to 
be  present  in  different  corporations  in  order  to  do  corporate 
acts,  is  confined  to  corporations  whose  charter  or  constitution 
is  silent  upon  the  subject.  The  rules  we  have  stated  as  being 
the  common  law,  may  be,  and  frequently  are,  superseded  by 
the  express  provisions  of  the  charter ;  and  there  have  been 
provisions  of  this  nature  introduced  into  charters,  that  have 
been  the  source  of  much  discussion  and  controversy.^  It  was 
considered  in  England  at  one  time,  that  the  phrase  '^  for  the 
time  being  "  referred  to  the  state  of  the  corporation  from  time 
to  time,  and  that  when  an  act  was  to  be  done  by  a  definite 
class  or  the  majority  of  them  for  "  the  time  being,"  it  required 
only  the  presence  of  the  majority  of  the  surviving  members  at 
that  time,  although  less  than  the  constitutional  number.  The 
effect  of  this  would  be,  that  if  the  corporation  ought  to  consist 
of  twelve  aldermen  and  twelve  burgesses,  an  act,  required  to  be 
done  by  a  majority  of  each  class  foi^  '^  the  time  being,"  might  be 
done  by  two  aldermen  and  two  burgesses,  if  the  number  hap- 
pened to  be  reduced  to  three  members  of  each  class.  The  law 
on  this  point  is  now,  however,  well  settled  in  England ;  and 
the  words  ''  for  the  time  being  "  are  construed,  (rightly,  says 
Mr.  Willcock,)  to  apply  to  the  persons  who  shall  from  time  to 
time  be  the  members  of  such  classes ;  so  that  such  an  act  can- 
not be  done  by  less  than  seven  aldermen  and  seven  burgesses, 
although  at  that  time  they  are  all  who  survive.'  And  it  is 
immaterial  into  what  combination  of  words  this  phrase  is  in- 
troduced, for  a  majority  of  the  constitutional  number  of  each 
definite  class  is  requisite,  if  the  charter  direct  the  act  to  be 
done  by  the  mayor,  aldermen,  bailiffs,  capital  and  other  bur- 
gesses, and  inhabitants  ''  for  the  time  being  "  assembled,  or 
the  greater  part  of  them  by  the  majority  of  voices  "  of  them  so 
assembled."  • 


*  See  note  to  Ex  parte  Rogers,  7  Cowen,  (N.  Y.)  R.  630. 

*  Willcock  on  Man.  Corp.  63 ;  and  see  Rex  v.  May,  4  B.  &  Adol.  R.843 ; 
Rex  o.  Morris,  4  East,  26 ;  Rex  v.  Bellringer,  4  T.  R.  823  :  Rex  v.  Bower, 
3  D.  &  R.  770;  Rex  v.  William8,3  D.  &  R.  81 ;  S.  C.  1  B.  &  C.  614. 

*  Rex  V.  Bower,  2  D.  &  R.  770 ;  S.  C.  1  B.  &  C.  498. 
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The  words  "  surviving  and  remaining "  might,  says  Mr. 
WiUcock,  be  imagined  to  refer  to  the  existing  number  of  mem- 
bers in  a  definite  class,  and  to  derive  greater  force  from  the 
presence  of  a  majority  of  those  surviving  and  remaining  being 
required  at  elections  to  supply  vacancies  in  the  same  class, 
when  from  necessity  it  must  consist  of  at  least  one  less  than 
the  constitutional  number.  But  the  implication  from  this  even 
is  not  so  strong  as  to  induce  the  courts  to  admit  a  violation  of 
the  rule ;  and  therefore  if  there  ought  to  be  twelve  capital  bur- 
gesses, and  the  charter  directs,  that  when  a  capital  burgess  is 
dead  or  removed,  the  other  capital  burgesses,  '^  at  that  time 
surviving  and  remaining,"  or  the  greater  part  '^  of  the  same^" 
shall  elect  another  to  be  a  capital  burgess,  the  election  is  void, 
unless  seven  capital  biurgesses  be  present.^ 

The  construction  of  a  charter  may  sometimes  require  the 
assembly  to  consist  of  more  than  a  simple  majority  of  the 
select  class ;  for  it  was  held,  that  when  the  corporation  con- 
sisted of  a  mayor  and  eleven  aldermen,  and  the  charter  di- 
rected that  two  aldermen  should  be  nominated,  of  whom  one 
should  be  elected  by  "  the  then  residue  of  the  aldermen,  or 
the  major  part  of  them,"  there  must  at  least  be  present  five 
aldermen  (the  majority  of  nine,  the  residue  of  the  constitutional 
number  after  two  had  been  nominated,)  besides  the  mayor  and 
the  two  nominees,  making  altogether  seven  aldermen  instead 
of  a  simple  majority  of  six/  But  perhaps,  says  Mr.  Willcock, 
it  is  not  necessary,  that  the  nominees  should  be  present,  and 
the  mayor  and  five,  or  at  least  six,  aldermen  may  proceed  to  an 
election,  if  they  nominate  two  of  those  who  are  absent'  But 
if  the  charter  plainly  and  explicitly  empower  a  less  number 
to  make  an  election,  the  court  cannot  assume  to  alter  the  con- 
stitution ;  ^  and  so  if  the  charter  require  a  greater  number  than 
the  majority.* 


^  Rex  0.  Devonshire,  1  B.  &  C.  617 ;  S.  C.  3  D.  &  R.  81. 

'  Rex  V.  Smith,  2  M.  &  S.  579. 

'  Willcock  on  Man.  Corpor.  65. 

^  Rex  V.  Hoyte,  6  T.  R.  432 ;  Rex  v.  Richardson,  1  Burr.  54K 

*  Palmer  v.  Doney,  2  Johns.  (N.  Y.)  C.  R.  346. 
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The  words,  "  a  majority  of  the  directors  present  shall  be 
competent,  &c.,"  in  the  15th  section  of  the  act  incorporating 
the  Utica  Insurance  Company,  were  considered  by  the  Su- 
preme Court  of  the  State  of  New  York  as  not  amomiting  to  a 
declaration,  that  a  minority,  however  small,  might  decide  ; 
and  that  it  left  the  number  competent  to  form  a  quorum,  to  be 
determined  by  the  rules  of  the  common  law.^  In  Rex  v.  Bees- 
ton,'  a  statute  had  authorized  the  church  wardens  and  over- 
seers of  the  poor  to  make  certain  contracts ;  they  had  all  join- 
ed, with  the  exception  of  the  defendant,  one  of  the  overseers, 
who  refused  to  join,  and  made  a  contract,  and  the  money  was 
in  the  defendant's  hands  to  be  paid  upon  it.  On  a  motion  for 
a  mandamus  to  compel  him  to  pay,  he  insisted  that  he  was 
not  bound,  inasmuch  as  the  statute  required  the  contract  to  be 
made  by  the  church  wardens  and  overseers,  without  saying, 
"  or  a  majority  ;  "  and  that,  therefore,  they  should  all  concur ; 
and  that  he  having  dissented,  the  contract  was  void.  But  the 
motion  was  granted.  It  has  been  decided  in  New  York,  that 
when  the  charter  prescribes,  that  every  act  of  the  corporation 
shall  be  done  by  the  president  and  ai  kast  four  directors^ 
the  president  alone  could  not  legally  accept  an  abandonment' 
The  agents  of  a  corporation  can  never  bind  it,  if  they  do  not 
act  pursuant  to  the  requisites  of  the  charter  or  incorporating 
act* 

$  11.  In  the  case  of  King  v.  Norris,*  at  one  of  the  assemblies 
of  the  corporation  of  Newcastle,  (where  the  presence  of  the 
mayor  was  necessary,)  as  soon  as  the  lists  of  certain  persons 
were  given  in  as  candidates  for  freemen,  and  before  they  were 
admitted  to  their  freedom,  the  mayor  dissolved  the  assembly, 
who,  notwithstanding,  proceeded  to  admit  them.    The  court 


'  Ex  parte  WUlcocks,  7  Cowen  (N.  Y.)  R.  409. 

■  3  T.  R.  492. 

'  Beatty  v.  The  Marine  Insarance  Company,  3  Johns.  (N.  Y.)  R.  109. 

^  Head  and  Aroory  v.  Providence  Insurance  Co.  3  Cranch  R.  266  ;  and 

ante,  Chapter  relating  to  the  power  of  agents  to  make  contracts. 
*  1  Barnard  R.  385. 
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said,  "  It  is  very  true  that  no  new  business  can  be  proposed  in 
the  absence  of  such  officer ;  but  the  assembly  has  always  the 
right  to  proceed  in  the  business  begun  when  he  was  present" 
This  case  was  cited,  (and  apparently  with  approbation,)  in 
the  Supreme  Court  of  Pennsylvania  by  Duncan,  J.,  in  a  case 
where  the  trustees  of  a  corporation  consisted  of  three  clerical 
and  eight  lay  members.  The  decision  was,  that  if  one  of  the 
clerical  members  be  excluded  from  the  board  by  a  resolution 
of  the  lay  members,  without  authority,  the  proceedings  in  the 
absence  of  such  member  were  unlawful.  But  the  opinion  of 
the  court  in  some  degree  implies,  that  if  the  member  had  vol- 
untarily absented  himself,  after  the  business  of  the  meeting 
had  commenced,  no  such  conclusion  could  be  drawn.  ^  The 
English  authorities,  however,  since  the  case  of  King  v.  Norris, 
have  been  strict  in  requiring  the  actual  presence  of  all  the  in- 
tegral parts  of  a  corporation.  So  strict  have  they  been,  that 
in  several  instances  where  %  mayor  has  deserted  his  post,  after 
business  had  begun,  when  he  perceived  that  the  corporation 
were  disposed  to  act  against  him,  they  have  adjudged  the  pro- 
ceedings, in  his  absence,  void.  Thus,  where  it  appeared  by 
the  charter,  that  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  S.,  or  the  major  part  of  them,  were  on  the  charter 
day,  to  assemble  in  the  Guildhall ;  when  the  mayor  and  alder- 
men, or  the  major  part  of  them  were  to  nominate  and  put  in 
election  for  mayor  two  of  the  aldermen  ;  and  they  were  there 
to  continue  together,  or  in  due  manner  adjourn,  untU  the  mayor 
and  the  other  integral  parts  should  have  elected  one  of  the  two 
aldermen  nominated  for  a  year :  being  thus  convened,  B.,  the 
mayor,  and  two  aldermen,  nominated  the  two  latter  for 
mayor ;  but  the  other  aldermen,  a  majority,  nominating  two 
out  of  their  number,  the  mayor  and  his  two  nominees  quitted 
the  Guildhall.  The  other  aldermen,  with  the  burgesses,  pro- 
ceeded to  an  election  of  those  nominated  by  the  four.    On  a 


■  Case  of  the  Corporation  of  St  Mary's  Church  in  Philadelphia,  7  S.  & 
Rawle  (Penn.)  R.  617 ;  See  also  Cowea's  note  to  the  ease  of  £z  parte 
Rogers,  7  Cowen  (N.  Y.)  R.  533. 
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a  rule  to  show  cause  against  B.,  the  mayor,  why  a  mandamus 
should  not  issue,  commanding  him  to  swear  his  successor  into 
office,  the  above  case  of  King  v.  Norris,  was,  at  first,  over- 
looked. On  examination,  afterwards,  its  authority  appeared 
to  the  court  somewhat  questionable ;  and  the  election  passed 
as  irregular,  for  want  of  the  actual  presence  of  the  old  mayor. 
The  decision  of  the  court  was  upon  the  ground  that  the  mayor 
was  an  integral  pari  of  the  corporation.^  In  a  still  later  case, 
the  mayor,  burgesses,  and  commonalty  of  C.  were  to  elect  a 
mayor  annually.  They  being  assembled  at  a  quarter  be- 
fore 1,  P.  M.,  the  mayor,  contrary  to  the  advice  of  the  re- 
corder and  the  sense  of  the  burgesses,  proposed  to  adjourn  till 
3,  P.  M.  He  did  not  do  so,  however,  and  in  his  presence,  one 
R  was  suddenly  proposed  and  seconded  as  a  candidate,  before 
the  mayor  left  the  place ;  but  he  departed  before  E.  was  de- 
clared duly  elected,  though  this  was  done  immediately  after 
his  departure  by  the  burgesses  and  commonalty.  The  King's 
Bench  held,  that  the  election  was  void  for  the  absence  of  the 
presiding  officer,  an  integral  pari  of  the  corporation.' 

It  was  held  in  Ex  parte  Rogers^  in  New  York,  that  where 
a  sicUuie  or  charter  requires,  that  a  certain  number  of  persons 
shall  be  present  at  the  consummation  of  any  act,  they  must 
all  be  so  present ;  and  the  act  is  not  good,  though  it  be  begun 
while  all  are  present,  if  one  of  them  depart,  though  wrong- 
fully, before  its  consununation.'  The  learned  reporter,  in  a 
note  to  the  case  just  cited,  observes,  "  Where  a  public  act  is  to 
be  done,  by  three  or  more  commissioners  appointed  in  a  statute, 
and  a  competent  number  have  met  and  conferred,  though  they 
separate,  and  then  a  majority  do  the  act,  without  the  presence 
of  the  others,  the  act  seems  good  in  consideration  of  law ; 
though  it  is  otherwise  where  there  is  a  positive  statute  or  char- 


>  King  V.  Boiler,  8  East,  388.     See  also  note  to  this  case. 
'  King  V.  Williams,  2  M.  &  S.  141 ;  Dampier,  J.  relied  on  the  case  of 
King  V.  Bailer,  (supra.) 
*  Ex  parte  Rogers,  7  Cowen  (N.  T.)  R.  5S6. 

40 
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ter,  requiring,  that  a  full  board  shall  be  present  at  the  consum- 
mation." ' 


§  12.  Acts  purporting  to  be  done  by  corporations,  which 
late  to  the  constitution  and  the  rules  of  government  of  the  body 
corporate,  are  not  to  be  considered  as  having  received  a  legal 
concurrence,  merely  because  they  appear  under  the  corporate 
seal ;  and  the  court  have  authority  to  inquire  in  such  cases  by 
what  authority  the  seal  was  affixed.  Thus  it  was  held,  in  the 
case  of  St.  Mary's  Church  in  Philadelphia,  that  proposed 
amendments  of  the  charter,  thou^  authenticated  by  the  seal, 
were  not  regarded  as  conclusive  evidence,  that  the  propositioD 
was  the  legal  act  of  the  corporation.  The  C.  J.  in  this  case, 
(Tilghman)  in  delivering  his  opinion,  remarked  as  follows : 
^'  Is  the  court  boimd  to  consider  the  proposal  for  alteration  of 
the  charter  as  the  act  of  the  corporation,  because  it  is  presented 
under  the  corporate  seal ;  or  may  it  look  beyond  the  seal,  and 
inquire  in  what  manner,  and  by  what  authority  it  was  afilxedl 


*  The  Reporter  then  cites  the  folio  wing  caae  :  —  "The  statute  of  March 
1st,  1788,  (9  Greenleaf,  116,  ^  11,  ch.  46,  8.  3,)  declared  that  do  permit 
should  be  granted  to  retail  spirituous  liquor,  unless  three  commissioDers  (a 
fall  board)  should  be  present  at  the  granting  thereof,**  This  prorisioo  eame 
under  consideration  in  Palmer,  q.  t.  v,  Doney,  (8  John.  Cas.  346,)  which 
was  an  action  of  debt  for  several  penalties  slleged  to  be  incurred  by  the  de- 
fendant under  the  10th  section  of  the  act  for  selling  without  a  permit.  The 
main  question  was,  whether  the  permit  was  granted  by  a  competent  board. 
The  supervisor  and  two  justices  (a  full  board)  being  met,  the  defendant  ap- 
plied to  them  for  license.  The  supervisor  decided  against  granting  it ; 
whereupon  the  two  justices  retired  into  another  room,  and  gave  the  license 
required.  In  this  case  it  la  evident,  from  the  language  of  Lewis,  C.  J.»  who 
delivered  the  opinion  of  the  court,  that  they  considered  the  statute  aa  sub- 
stantially satisfied  in  its  equity  and  spirit ;  but  they  yielded  to  its  strong  let- 
ter ;  expressly  putting  themselves  on  the  positive  proviso,  that  three  coni- 
miasioners  ihould  be  present. .  This  is  a  case  which  stands  almost  alone  m 
our  statute  book ;  and  is  evidently  founded  on  the  extreme  jealousy  of  the 
legislature  against  the  heedless  multiplication  of  taverns.  The  provision  is 
continued  to  this  day,  with  the  addition,  that  the  superrisor  of  the  town 
shall  be  one  of  the  three  who  shall  be  present ;  and  that  unless  they  are  aU 
actually  preaentf  the  license  shall  be  void.    (1  R.  L.  177,  $  3.) 
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Undoubtedly  it  may  and  it  ought.  Suppose  amendments 
should  be  voted  at  a  meeting  of  the  corporation,  not  lawfully 
convened,  and  some  of  the  members  who  were  absent  should 
dissent  Suppose  a  meeting  lawfully  convened,  and  then  the 
majority  should  force  the  minority  to  retire,  after  which  they 
should  pass  a  resolution  for  amendments.  Suppose,  by  the 
ccmstitution  of  the  corporation,  a  certain  quonun  should  be  re- 
quired to  do  business,  and  a  number  less  than  the  quorum 
should  pass  resolutions  for  amendment,  and  affix  the  seal.  Or 
suppose  the  constitution  provided,  that  the  ass^it  of  certain 
members  should  be  necessary,  and  the  others  proceeded  to  act 
without  their  assent  In  all  these  cases,  it  is  too  clear  to  ad* 
mit  of  argument,  that  the  court  would  do  flagrant  injustice,  if 
it  suflered  the  seal  to  preclude  an  examination  of  the  truth."  ' 
As  the  affixing  the  corporate  seal  is  a  mere  ministerial  act,  the 
seal  may  be  affixed  to  a  contract  by  a  less  number  than  was 
competent  to  enter  into  the  contract,  provided  it  is  done  by  the 
direction  of  a  legal  quorum.  Thus,  where  the  charter  requir- 
ed a  certain  number  of  managers  to  constitute  a  quorum  for 
the  purpose  of  entering  into  contracts,  a  contract,  to  which  the 
seal  o{  the  corporation  was  affixed  by  a  less  number  than 
were  competent  to  make  the  contract,  was  holden  to  be  valid, 
provided  it  was  done  by  the  order  of  a  legal  quorum.  If  the 
seal,  the  court  say,  were  in  fact  affixed  by  persons  having  no 
authority,  it  was  matter  for  subsequent  consideration  by  the 
jury.' 

The  books  and  mintUes  of  a  corporation,  if  there  is  nothing 
to  raise  a  suspicion,  that  the  corporate  proceedings  have  been 
irregular,  will  of  course  be  treated  and  referred  to  as  evidence 
of  the  legality  of  the  proceedings.  Thus,  the  books  are  admis- 
sible to  prove  the  organization  and  existence  of  the  corpora- 
tion.*   And  it  has  been  held,  that  where  the  charter  requires 


>  Case  of  St.  Mary's  Church,  7  S.  &.  Rawle  (Peno.)  R.  530. 
'  President,  &c.  of  B.  &  D.  Turn.  Road  v.  Myers,  6  S.  &  R.  (Penn.) 
R.  12. 
*  Grays  v.  Lynchburg  and  Salem  Turn.  Co.  4  Rand.  (Va.)  R.  578 ;  Bun- 
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two-thirds  to  form  a  quorum,  and  it  is  stated  on  the  minutes, 
that  on  due  invitation  the  corporators  met,  and  it  is  not  usual 
to  mention  on  the  minutes  the  names  or  number  of  those 
present,  it  is  prima  facie  evidence,  that  two-thirds  did  as- 
semble.* 

In  the  case  of  Grays  v.  Ljmchburg  and  Salem  Turn.  Co.,  in 
Virginia,  it  was  objected,  that  the  entry  in  the  book  did  not 
show  that  the  meeting  consisted  of  "  a  number  of  persons,  en- 
titled to  a  majority  of  all  the  votes,  which  could  be  giv^i  on 
all  the  shares  subscribed,"  which  the  law  requires. .  The  court 
said,  "  The  entry  certainly  has  not  followed  the  words  of  the 
law ;  and  if  it  intended  to  express  the  same  idea,  it  has  done  it  a 
Uttle  awkwardly ;  yet  that  it  did  so  intend,  we  are  strcxigly  in- 
clined to  think.  It  must  have  been  apparent  to  every  mem- 
ber, that  the  law  required  a  majority  of  the  stock  to  be  repre- 
sented in  the  first  meeting;  and  to  that  end,  directed  that 
those  who  first  met,  should  adjourn  from  time  to  time,  until  sndi 
majority  should  attend.  We  can  conceive  no  motive  for  the  de* 
parting  from  the  law.  The  meeting  consisted  of  partners  in 
the  firm,  all  interested  in  putting  the  institution  legally  into 
operation.  They  did  organize  it,  and  it  has  gone  on  ever  since 
without  objection  that  we  hear  of.  Under  these  circum- 
stances, may  we  not  fairly  conclude,  that  the  meeting  was 
a  legal  one?  That  by  the  words  "majority  of  the  stock- 
holders," the  clerk  meant  such  a  majority  as  the  law  required, 
to  wit,  holders  of  a  majority  of  the  stock  ?  We  think  this  by 
no  means  a  strained  inference.*  The  recording  officer  of  a 
corporation  may  make  and  verify  copies  of  its  records,  and  of 
the  verity  of  such  copies  his  certificates  are  evid^ice ;  but  it 
is  no  part  of  the  duty  of  such  officer  to  certify  facts,  nor  can 
his  certificate  be  received  as  evidence  of  such  facts.*    But  the 


eombeTarn.  Co.  v.  McCanoo,  1  Dot.  &  Bat.  (N.  C.)  R.  306 ;  aod  see  aBle» 
Chap.  IL  ^  7. 

^  CommoDwealth  v,  Woelper,  3  S.  &  Rawle  (Peon.)  R«  89. 

■  Grays  o.  Lynchburg  and  Salem  Tom.  Co.  4  Rand.  (Ya.)  R.  578. 

*  Oakes  v.  HiU,  14  Piek.  (Mass,)  R.  448. 
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secretary  of  a  banking  corporation,  it  was  held,  is  not  a  cer- 
tifying officer ;  and  copies  certified  by  him,  must  be  sworn  to 
before  they  can  be  given  in  evidence/ 


>  Hallowell  and  Auguata  Bank  v.  Hamlin,  14  Maaa.  R.  178 ;  and  aee 
poat,  ohap.  on  Writ  of  Mandamoa. 


40» 
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CHAPTER  XV. 

OF  SUBSCRIPTIONS  FOB,   AND    ASSESSMENTS    UPON,    SHARES  IN   JOINT 

STOCK  CORPORATIONS. 

§1.  A  suBscBiPTioN  for  Stock  in  a  joint  stock  incorporated 
company  is  a  contract,  and  the  interest  thereby  acquired  is  a 
good  consideration  to  support  an  action  for  the  amount  sub- 
scribed against  the  subscriber.'  With  the  view  of  facilitating 
the  formation  of  joint  stock  companies,  it  is  usual  to  have  the 
capital  subscribed  for  payable  in  instalments,  or  in  other 
words,  in  small  sums  payable  from  time  to  time.  Under  an  act 
of  the  legislature  of  Maryland  incorporating  a  turnpike  com- 
pany, the  shares  subscribed  for  were  to  be  paid  for  in  several 
instalments  at  diiSerent  times ;  and  it  was  recognized  as  a 
contract,  and  it  was  held  that  the  statute  of  limitations  at- 
tached to  each  one  as  it  became  due.'  The  case  of  Gosh^i 
Turnpike  Co.  v.  Hurtin,*  was  an  action  of  assumpsit  on  a  pro- 
missory note  made  by  the  defendant,  by  which  he  promised  to 
pay  the  plaintifBs  a  certain  sum  for  five  shctres  of  the  capital 
stock  of  the  corporation,  in  such  manner  and  proportion,  and 
at  such  time  and  place  as  the  plaintiffs  should  from  time  to 
time  require.  The  question  which  the  parties  had  principally 
in  view  in  the  case  was,  whether  an  action  would  lie  on  a 
promise  by  a  turnpike  stockholder  to  pay  his  instalments,  and 
it  was  held  in  the  aflirmative.  In  the  case  of  the  Dutchess 
Manufacturing  Company  v.  Davis,^  the  court  (referring  as  au- 


'  See  Wordsworth  on  Joiot  Stock  Companies,  317 ;  39  Law  Lib.  85. 

*  Baltimore,  &e.,  Tarn.  Co.  v,  Barnes,  6  Harr.  &  Johns.  (Md.)  R.  57. 
And  see  Marine  Bank  of  Baltimore  v.  Biays,  4  H.  &  Johns.  (Md.)  R. 
338. 

'  Goshen  Tarn.  Co.  v.  Hnrtin,  0  Johns.  (N.  Y.)  R.  917. 

^  Dutchess  Manufactaring  Company  v.  DaTis,  14  Johns.  (N.  T.)  R.  938. 
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thority  to  the  case  last  before  mentioned,  and  to  the  case  of 
Union  Turnpike  Company  v,  Jenkins,')  decided,  that  the  de- 
fendant, having  undertaken  to  enter  into  a  contract  with  the 
plaintiffs  in  their  corporate  name,  thus  admitted  them  to  be  a 
body  politic ;  and  that,  by  liis  subscription  for  a  certain  num- 
ber of  shares,  at  a  certain  sum,  he  became  liable  for  the 
amount  of  his  subscription,  on  the  principle  that  the  maker 
of  a  promissory  note  is  Uable.  The  party  sued  was  actu- 
ally a  subscriber.  Where  notice  was  required  to  be  giy^i 
of  the  time  and  place  for  receiying  subscriptions  for  stock, 
it  was  held,  that  the  want  of  notice  was  no  defence  to  one 
who  did  subscribe;  the  object  of  the  notice  being  only  to 
prevent  a  monopoly  of  the  stock.' 

$  2.  A  person  subscribing  before  the  orgamzaHon  of  the 
corporation,  raises  a  mutuality  in  his  contract,  and  gives  effi- 
ciency to  his  subscription,  by  his  concurrence  in  obtaining, 
and  by  his  acceptance  of,  the  charter  or  act  of  incorporation,' 
or  by  attending  and  voting  at  the  corporate  meetings.^  Where 
the  act  creating  the  corporation  provides,  that  its  members  or 
they  who  may  become  such,  shall  organize  before  their  corpo-^ 
rate  existence  is  complete  ;  in  an  action  to  recover  the  price  of 
stock  subscribed  for,  previous  to  their  organization,  the  de- 
fendant, by  an  appropriate  plea,  may  throw  upon  the  plaintiff 
the  burden  of  showing  a  compliance  with  the  requirements  of 
the  charter.* 


*  Union  Tarn.  Co.  o.  Jenkins,  1  Caines  (N.  T.)  R.  86.  And  see  Hiber- 
niaTarn.  Co.  v.  Henderson,  8  S.  &  Rawle,  319;  Ogle  v.  Somerset,  &o., 
Co.  13  S.  and  Rawle  (Penn.)  R.  256 ;  Commonwealth  v.  Gill,  3  Whart. 
(Penn.)  R.  9S8. 

*  Hagerstown  Tarn.  Co.  o.  Creeger,  6  H.  &  Johns.  (Md.)  R.  129 ;  and 
aee  Ward  o.  Griawoidville  Man.  Co.  16  Conn.  R«  503  ;  Bridgeport  9.  HoaB»* 
tonio  R.  R.  Co.  15  Conn.  R.  575. 

'  Phillips  Limerick  Academy  v.  DaTis,  11  Mass.  R.  116 ;  Wallingford 
Man.  Co.  v.  Fox,  13  Vt.  R.  304  ;  Selma  &  Tennessee  RaUroad  Co.  v  Tip- 
ton, 5  Alabama  R.  187. 

«  Kidwelley  Canal  Co.  v.  Raby,  3  Price  Ex.  R.  03. 

*  Selma  and  Tennessee  R.  R.  Co.  v.  Tipton,  6  Alabama  R«  787. 
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The  objection  taken  in  one  case  was,  that  the  written  paper 
signed  by  the  defendant  was  made  before  the  company  was 
incorporated,  and  was  therefore  a  contract  only  with  the  indi- 
viduals.' But  the  answer  given,  and  which  the  court  thought 
sufficient,  was,  that  the  act  incorporated  all  who  might  after- 
wards associate,  as  well  as  those  who  had  then  been  associ- 
ated. The  defendant,  the  court  said,  signed  the  paper  after 
the  act  of  incorporation  had  passed ;  but  that  he  must  be 
taken  to  have  signed  it  on  the  day  it  bore  date.  Secondly,  it 
was  insisted  that  the  defendant  could  not  be  a  member  with- 
out a  certificate  of  his  share ;  it  having  been  provided  by  the 
general  act  upon  the  subject,  that  certificates  of  the  shares 
should  issue  to  the  stockholders.  But  the  issuing  of  the  cer- 
tificates, the  court  considered,  was  not  essential  to  the  exist- 
ence of  the  corporation,  and  that  the  corporation  might  be  com- 
pelled by  a  court  of  chancery  to  give  certificates.  It  was  ob- 
jected,  thirdly,  that  the  corporation  had  never  been  duly  au- 
thorized under  the  statute,  and  that  therefore  no  contract  had 
heen  made  with  them,  and  that  they  had  no  right  to  maintain 
assumpsit  to  recover  the  amount  of  the  subscription.  The  stat- 
ute referred  to  required,  that  the  first  meeting  should  be  called 
by  a  major  part  of  the  persons  incorporated ;  and  it  appeared 
that  one  King  and  one  Leister^  who  were  partners  in  trade, 
were  named  in  the  act  of  incorporation,  and  that  to  the  adver- 
tisement for  calling  the  meeting,  the  name  of  the  firm  was 
signed.  The  court  said,  that  considering  this  as  one  signa- 
ture, there  was  not  a  majority ;  though  taking  the  names  sepa- 
rately, there  was.  At  any  rate,  they  thought  the  objection 
could  not  be  made  by  one  of  the  company,  after  they  had 
in  fact  been  organized,  and  for  several  years  transacted  busi- 
ness, as  a  corporation ;  and  that  it  would  be  right  to  consider 
the  advertisement  as  signed  by  each  of  the  partners,  the  one 
who  actuaUy  signed,  acting  as  agent  for  the  others. 

§  3.  And  a  subscriber  will  not  be  permitted  to  withdraw, 


^  Chester  Glass  Co.  «.  Dewey,  16  Mus.  R.  04 ;  aod  see  Inttone  •.  F. 
Bridge  Co.  S  Bibb  (Ky.)  R.  &70. 


i 
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and  abandon  his  shares,  without  the  consent  of  the  corpora- 
tion, unless  expressly  empowered  so  to  do  by  the  act  of  incor- 
poration.* In  the  case  of  Farmington  Academy  v,  Flint,  in 
Massachusetts,  the  trustees  of  that  institution,  after  being  in- 
corporated, and  becoming  seised  in  trust  of  the  land  which  the 
legislature  had  granted  on  the  faith  of  the  private  funds  raised 
by  subscription,  proceeded  to  erect  a  building  for  the  use  of  the 
institution.  Flint  being  one  of  the  trustees,  never  Iiaving  dis- 
sented from  any  of  their  acts,  and  having,  when  called  upon 
for  pa3rment,  sent  a  man,  who  was  a  debtor  of  his,  to  work 
out  a  part  of  his  subscription ;  it  was  thought  that  the  recog- 
nition of  his  promise,  accompanied  by  a  knowledge  on  his  part 
that  the  expense  was  going  on,  authorized  a  recovery  against 
him  to  the  amount  of  his  subscription,  on  the  ground  of  money 
paid,  laid  out,  &c.,  to  his  use,  and  at  his  request.  The  court  also 
thought  it  to  be  like  the  case  of  a  man  working  upon  the  house 
of  another,  who  had  knowledge  of  his  proceedings ;  in  which 
case,  though  he  could  prove  no  express  promise,  he  would  un- 
doubtedly recover  for  his  labor.*  The  case  of  Farmington 
Academy  v.  Allen,*  differs  from  the  case  we  have  just  cited,  only 
in  the  circumstance,  that  the  defendant,  who  subscribed  for  the 
establishment  of  an  academy,  was  not  a  trustee;  but  he 
was  an  inhabitant  of  the  town,  and  knew  of  the  erection 
of  the  building :  and  he,  moreover,  actually  advanced  some 
part  of  the  materials,  excusing  himself  from  paying  the  whole 
subscription  only  on  the  ground  of  his  inability  at  the  time. 
This  was  held  sufScient  to  justify  the  trustees  in  proceeding  to 
incur  expense,  on  the  faith  of  the  defendant's  subscription ;  and 
having  so  done,  they  have  expended  money  for  him,  as  the 
court  said,  on  his  implied  request  The  defendant  was,  there- 
fore, held,  liable  to  the  trustees,  for  the  remainder  of  his  sub- 


■  Bordentown  Tarn.  Co.  o.  Imlay,  1  Soothard  (N.  J.)  R.  085 ;  United 
Society  v.  Eagle  Bank,  7  Conn.  R.  456. 

'  This  case  ia  not  reported  ;  we  have  given  it  as  stated  by  Parker,  C.  J., 
in  Farmington  Academy  v.  Allen,  14  Mass.  R.  175. 

*Ibid. 
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scription,  on  the  ground  of  money  laid  out  by  tfaem  for  his  use. 
But  if  the  corporation  had  brought  cissumpsit  on  an  express  pro- 
mise  for  the  money  subscribed,  it  could  not,  in  that  mode  of  su- 
ing, have  been  recovered.^  A  like  case  was  where  the  members 
of  an  incorporated  religious  society  subscribed  a  written  agree- 
ment with  the  trustees  of  the  society,  by  which  ihey  individually 
engaged  to  pay  to  the  trustees  the  sums  set  opposite  their  re- 
spective names,  for  raising  a  salary  for  the  minister ;  it  was 
held,  that  this  was  a  valid  contract  in  law,  and  binding  on  the 
subscribers,  and  that  it  could  not  be  dissolved  but  by  mutual 
consent,  nor  cease  to  be  obligatory  until  the  minister  ceased  to 
render  the  service  stipulated.* 

$  4.  To  render  the  subscription  a  contract  upon  which  an  ac- 
tion may  be  maintained  against  any  subscriber,  it  is  plain  a  due 
consideration  must  appear  for  voluntary  agreements  and  prom- 
ises, however  reasonable  the  expectation  from  them  of  gifts 
or  disbursements,  even  to  public  uses,  when  made  without  con- 
sideration, are  not  to  be  enforced  as  contracts.  A  considera- 
tion can  only  be  raised  in  consequence  of  anything  yielded  to 
the  disadvantage  of  the  promisee,  or  gained  to  the  promissor. 
Sundry  persons  having  subscribed,  an  agreement  to  pay  cer- 
tain sums  respectively  for  erecting  an  academy,  and  the  legis- 
lature having  afterwards  incorporated  certain  trustees  of  such 
academy,  and  in  the  act  of  incorporation  provided,  that  all  the 
moneys  subscribed  should  be  received  and  held  by  said  trus- 
tees in  trust  for  the  academy ;  it  was  held,  that  the  corpora- 
tion could  not  maintain  assumpsit  against  a  subscriber,  for  the 
money  by  him  subscribed.  The  decision  was  on  the  ground 
of  want  of  mutuality.*  And  whenever  there  has  been  no 
meeting  of  the  persons  incorporated  to  authorize  any  peculiar 
proposals  or  engagements,  and  before  the  terms  are  complied 


1  Ibid,  and  Phillips*  Limerick  Academy  v.  Davis,  II  Mass.  R.  113 ;  Unioii 
Turnpike  Co.  o.  Jenkins,  1  Caines  (N.  T.)  R.  381 . 
*  Religious  Society  v.  John,  7  Johns.  (N.  Y.)  R.  IIS. 
'  Phillips  Limerick  Academy  (Trustees  of)  o.  DsyIs,  II  Mass.  R.  113. 
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with,  the  subscription  is  not  a  contract  to  be  enforced  in  an  ac- 
tion at  law.' 

The  case  of  Union  Turnpike  Company  v.  Jenkins '  was  an 
action  of  assumpsit  brought  by  the  president,  directors  and  the 
company,  against  the  defendant  on  two  several  subscriptions, 
for  certain  payments  called  for,  pursuant  to  the  act  of  incorpo* 
ration,  by  the  said  president  and  directors.  The  delaration 
contained  three  counts.  The  first  set  forth  the  act  of  incorpo- 
ration, the  formation  of  the  company  pursuant  thereto,  the 
subscription  of  the  defendant,  the  call  for  certain  payments  of 
seven  dollars  on  each  share,  and  his  refusal  to  pay,  whereby 
he  became  liabla  The  two  remaining  counts  were  on  the 
several  subscriptions  of  the  defendant,  as  on  his  promissory 
notes.  The  principal  ground  of  the  motion  in  arrest  of  judg* 
ment  w^s  the  alleged  want  of  a  consideration  to  support  the 
promise,  without  which,  it  was  insisted,  the  action  was  not 
sustainable.  No  consideration  was  stated  on  the  record,  and 
no  loss  or  gain  to  either  party ;  and  one  of  the  judges  observed, 
that  testing  the  conduct  of  the  commissioners  by  the  provisions 
of  the  act,  none  was  to  be  found  in  the  contract  itself.  The 
act  required,  that  to  constitute  a  stockholder,  he  should  sub- 
scribe an  engagement  in  the  words  following :  ''  We,  whose 
names  are  hereunto  subscribed,  do  for  ourselves  and  our  legal 
representatives  promise  to  pay  to  the  president,  directors,  and 
company  of  the  Union  Turnpike  Road,  the  sum  of  twenty- 
five  dollars,  for  every  share  of  stock  in  the  said  company  set  op- 
posite to  our  respective  names,  in  such  manner  and  proportion^ 
as  shall  be  determined  by  the  saidpresidenij  directors,  and  com- 
pany.^^  It  is  also  further  required,  that  every  subscriber 
should,  at  the  time  of  subscribing,  pay  unto  either  of  the  com- 
missioners the  sum  of  ten  dollars,  for  each  share  so  subscribed. 
It  was  observed  by  the  court,  that  the  subscription  and  pay- 


*  New  Bedford  Turnpike  Co.  o.  Adams,  8  Mass.  R.  138 ;  Essex  Tarn. 
Co.  v.  Collins,  5  Ibid.  893 ;  Wallingford  Man.  Co.  v.  Fox,  13  Yt.  R. 
304. 

*  1  Catnet  (N.  T.)  R.  381. 
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ment  were  both  essential  to  the  consummation  of  the  contract 
The  declaration  stated  the  subscription  merely,  without  aver- 
ring any  payment  or  demand  of  the  ten  dollars  on  each  share ; 
and  it  was  in  fact  admitted  on  the  argument,  that  they  were 
neither  demanded  nor  paid.  The  court  were  at  a  loss,  under 
the  circumstances,  to  see  any  consideration  for  the  promise ; 
and  observed  that  the  legislature  appear  to  have  been  apprized 
of  the  inconvenience  that  might  arise  from  this  source,  and 
had  provided  for  it,  in  some  measure,  by  the  last  clause  in  the 
statute,  which  gave  power  to  the  directors,  "  to  call  for,  and 
demand  of  and  from  the  stockholders  respectively,  all  such 
sums  of  money  by  them  subscribed,  or  to  be  subscribed,  at 
such  times,  and  in  such  proportions  as  they  shall  see  fit,  und^ 
pain  of  forfeiture  of  their  shares,  and  of  all  previous  payments 
made  thereon."  Lewis,  C.  J.,  in  concluding  his  opinion  in  the 
case,  observed,  "  Suppose  the  speculation  had  been  an  advan- 
tageous one,  and  before  the  first  call  of  the  president  and  di- 
rectors the  stock  had  risen  considerably  in  value,  could  not 
the  directors  with  propriety  have  refused  to  consider  Mr.  Jen- 
kins as  a  stockholder,  on  account  of  his  not  having  made  the 
payment  required  by  the  act,  on  his  subscribing?  I  think 
they  could.  No  positive  benefit,  then,  arising  from  the  future 
emoluments  of  the  company  transactions,  can  be  considered  as 
a  consideration  for  the  promise ;  and  if  it  could,  none  such  is 
stated  on  the  record.  Notwithstanding  the  motion  to  amend, 
it  was  insisted  the  suit  was  maintainable  on  the  second  and 
third  counts.  I  think  not  For  a  promise  to  pay  on  a  con- 
tingency, which  may,  or  may  not  happen,  cannot  be  declared 
on  as  a  note  of  hand.  The  instrument  must  be  payable  ai  aU 
eventsJ^  * 

$  6.  Where  a  charter  has  been  obtained  by  means  of  ficti- 
tious subscriptions  for  part  of  the  stock,  and  a  fraud  has  been 
conunitted  on  a  real  subscriber,  by  which  he  has  sustained,  or 
by  which  he  might  sustain  injury,  no  action  can  be  maintain- 


'  And  Bee  State  o.  BaU,  16  Conn.  R.  179. 
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ed  against  him  by  the  corporation,  for  the  amount  of  his  sub- 
scription ;  but  where  such  subscriber  has  accepted  the  charter, 
and  by  his  own  acts  put  it  in  operation,  he  cannot  avail  him- 
aelf,  as  a  defence,  of  the  fact,  that  part  of  the  stock  was  fic- 
titious.* 

$  6.  It  must  appear  that  the  party  sued  was  actually  a  sub- 
scriber. The  meaning  of  the  word  "  subscriber  "  received  at- 
tention in  a  late  case  in  England,  in  which  an  action  was 
brought  to  recover  the  amount  of  two  calls.  The  defendant 
had  applied  for  eight  shares  in  the  intended  capital  of  the 
Thames  Tunnel  Company,  and  the  number  of  shares  was  set 
against  his  name,  and  he  then  gave  a  check  for  the  deposit  and 
took  a  receipt  He,  however,  never  signed  the  contract  under 
the  act  subsequently  passed  for  incorporating  the  company, 
although  a  space  was  left  opposite  to  his  name  for  the  purpose 
of  his  seal  and  signature.  The  court  held  that  he  was  not 
liable ;  for  the  "  subscriber,"  in  the  act,  applied  to  those  only 
who  had  stiptdated  to  make  a  payment,  and  not  merely  to 
such  as  had  made  a  payment.' 

$.  7.  The  administrator  of  a  subscriber  to  a  projected  un- 
dertaking, deceased  before  the  act  passes  for  making  it,  cannot 
be  sued  as  a  subscriber,  or  as  a  proprietor  of  shares.'  And 
where  the  act  indemnified  executors  and  administrators  against 
their  cestuis  que  trusty  if  they  should  pay  calls  upon  the  shares 
of  deceased  persons,  out  of  their  effect^,  and  enabled  the  compa- 
ny, if  the  executors  had  not  assets,  or  refused  to  pay,  to  trans- 
fer the  shares  to  others  who  would  repay  to  the  administra- 
tors the  calls  made  on  the  shares,  and  pay  the  future  calls; 
and  if  no  persons  would  take  them,  then  to  declare  the  shares 
forfeited  to  the  company ;  no  action  can  be  maintained  against 


'  Centre  and  Kish.  Tarn  pike  Co.  v,  M*Conaby,  16  S.  &  Rawle  (Penn.) 
R.  149. 
'  Thames  Tannel  Co.  v.  Shelden,  6  B.  &  Cress.  R.  341. 
'  Wordsworth  on  Joint  Stock  Companies,  Add.  163. 
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an  administrator,  though  he  has  paid  one  call,  for  not  paying 
the  subsequent  calls.'  Where  shares  are  of  no  value  and  will 
not  be,  after  assessments  are  paid,  an  administrator  is  not  at 
liberty  to  take  money  from  the  assets  of  the  estate  of  a  de> 
ceased  member  to  pay  assessments.  But  where  shares  are 
valuable,  it  may  be  his  duty  to  pay  assessments  thereon  and 
redeem  them  for  the  benefit  of  the  estate,  an  assessment  being 
a  lien  on  the  shares.' 

^  8.  An  action  can  only  be  brought  whilst  the  party  re- 
mains a  shareholder.  If  he  has  assigned  his  shares  before  the 
call  is  made,  he  is  not  liable  to  be  sued  for  it ;  but  it  is  some- 
times provided,  that  no  shareholder  shall  dispose  of  his  shares 
whilst  he  remains  in  arrear  to  the  company.*  By  a  naviga- 
tion act  of  Parliament,  shares  were  declared  to  be  vested  in  the 
subscribers,  their  executors  and  assigns,  with  power  to  the 
subscribers  to  assign  their  shares,  and  a  committee  to  be  ap- 
pointed under  the  act  were  authorized  to  make  calls  on  the 
proprietors  of  shares  at  such  times  as  they  should  think  fit.  An 
original  subscriber  was  held  not  liable  for  any  call  made  by 
the  committee  after  he  had  assigned.*  In  one  case,  where  a  sub- 
scriber assigned  his  stock  before  the  whole  of  the  instalmeits 
were  paid,  it  was  held,  that  there  was  such  a  privity  between  the 
corporation  and  the  assignee,  that  they  might  maintain  assump- 
sit against  him  for  the  unpaid  instalments.^  The  liability  of  A., 
a  subscriber,  under  the  charter,  and  its  special  provisions,  is  not 
thrown  upon  B.,  to  whofn  he  transfers  his  stock,  if  before  cer- 
tain instalments  were  payable,  B.  transferred  the  stock  to  C, 
B.  transferring  the  stock  to  C.  in  presence  of  the  proper  offi- 
cer.* 


»  Weald  of  Kent  Canal  Co.  v,  Robinson,  6  Taunt.  R.  2801. 

*  Ripley  v.  Sampson,  10  Pick.  (Mass.)  R.  373. 
'  Wordsworlh  on  Joint  Stock  Companies,  321. 

«  Huddersfield  Canal  Co.  v.  Buckley,  7  T.  R.  36. 

*  Bead  v.  Susquehannah  Bridge,  &c.  6  liar.  6l  J.  (Md.)  R.  128. 

*  West  Phil.  Canal  v.  Innes,  3  Whart.  (Penn.)  R.   198.    lo  such  case 
the  assent  of  the  assignee  is  necessary,  and  in  this  ease  was  proTed  by  at 
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^  0.  A  solvent  stockholder  who  has  given  a  stock  note  to 
the  corporation  for  the  purchase  money  of  his  stock,  cannot, 
upon  the  insolvency  of  the  company,  or  in  contemplation  of 
that  event,  even  with  the  consent  of  the  directors,  transfer  his 
stock  to  an  irresponsible  person,  and  be  discharged  from  his 
liability  upon  substituting  the  note  of  such  person  for  his  own. 
Such  an  arrangement  has  the  effect  of  a  withdrawal  of  so 
much  of  the  capital  of  the  corporation.  Those  who  have  paid 
for  their  stock,  have  a  right  to  insist  that  the  receiver  who  has 
been  appointed  to  close  up  the  affairs  of  the  corporation,  shall 
collect  the  stock  notes,  or  so  much  thereof  as  is  necessary  to 
equaUze  the  losses  among  all  the  stockholders  ratably.'  A 
note  given  to  a  corporation  for  stock  is  valid  in  the  hands  of 
an  indorsee  without  notice,  though  a  statute  forbids  the  receiv- 
ing of  a  note  in  payment  of  any  instalment  actually  called  in 
and  required  to  be  paid,  if  it  be  shown,  affirmatively,  that  the 
note  was  given  for  stock  called  in.* 

§  10.  In  the  case  of  private  associations,  where  the  article^ 
entered  into,  and  subscribed  by  the  members,  are  regarded  as 
the  fundamental  law  of  thesociety,  no  powers  not  consistent  with 
such  fundamental  law  can  be  exercised  by  the  society  over  thope 
who  have  become  subscribers,  without  their  agreement  or  con- 
sent' So  it  is  with  companies  incorporated,  the  fundamental  law 
of  which  is  the  charter  of  incorporation.  As  a  general  rule,  if 
a  corporation  procure  an  alteration  to  be  made  in  its  charter, 
by  which  a  new  and  different  business  is  superadded  to  that 
originally  contemplated,  such  of  the  stockholders  as  do  not 
assent  to  the  alteration,  will  be  absolved  from  Uability  on  their 
subscriptions  to  the  capital  stock ;  and  more  especially,  if  the 
alteration  be  one  plainly  prejudicial  to  their  interests.^    There- 

leatt  prima  fade  evideooe.    Per  Kennedy,  J.  io  giving  9pioioii  of  Ibe  eoart, 
Ibid. 

*  Natban  v.  Whillock,  9  Paige  (N.  Y.)  R.  152. 

*  WUmarth  v.  Crawford,  10  Wend.  (N.  Y.)  R*  941. 

'  Livingston  v.  Lynch,  4  Johns.  (N.  Y.)  Ch.  R.  573  ;  Coll.  on  Part.  041. 

*  Per  Nelson,  C.  J.,  in  Hartford  and  N.  Haveo  Railroad  Co.  v.  Croa- 
well,  5  Hill  (N.  Y.)  R.  383. 
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fore,  where  in  an  action  by  an  incorporated  railroad  company 
to  recover  certain  instalments  upon  the  stock  subscription  of 
one  of  the  members,  it  appeared,  that  after  the  instalments  be- 
came due,  but  before  the  commencement  of  the  suit,  the  char- 
ter was  altered  by  authorizing  the  company,  in  addition  to  the 
powers  originally  granted,  to  purchase  such  number  of  steam- 
boats, to  be  used  in  connection  with  the  road,  as  they  might 
deem  expedient,  at  a  cost  not  exceeding  a  certain  sum ;  it  was 
held,  that  neither  the  board  of  directors,  nor  a  majority  of  the 
stockholders  could  sanction  the  alteration  so  as  to  bind  the  de- 
fendant without  his  consent,  and  that  he  was  therefore  ab- 
solved from  all  liability  upon  his  subscription.^  In  another 
case,  the  ground  of  defence  was,  that  the  location  of  a  turn- 
pike-road  had  been  changed  by  an  act  of  the  legislature,  after 
the  defendant's  subscription,  the  act  having  been  passed  at  the 
instance  of  the  corporation,  and  without  the  defendant's  as- 
sent ;  the  court  said,  ^'  The  plaintiff  rely  on  an  express  con- 
tract, and  were  bound  to  prove  it  as  they  allege  it.  Here  the 
proof  is  of  an  engagement  to  pay  assessments  for  making  a 
turnpike  in  a  certain  specified  direction.  The  defendant  may 
truly  say,  nan  hac  infcadera  veni.  He  was  not  bound  by  the 
application  of  the  directors  to  the  legislature  for  the  alteration 
of  the  course  of  the  road,  nor  by  the  consent  of  the  corporation 
thereto."'  But  there  are  some  cases  that  have  occurred 
which,  as  was  remarked  by  Nelson,  C.  J.,'  exemplify  the  difGk- 
culty  attending  the  question.  In  Irvin  v.  The  Turnpike  Ck>m- 
pany,*  it  was  held,  that  a  benefit  which  results  to  individual 
property  by  the  location  of  the  road,  did  not,  in  contempIaticMi 
of  law,  enter  into  the  consideration  of  the  contract  of  subscrip- 
tion.   Hence  it  was  there  decided,  that  the  subscriber  was 


*  Ibid. 

*  Middlesex  Turn.  Corporation  v,  Locke,  8  Mass.  R.  968.  And  the 
same  principle  was  recognized  and  admitted  in  Indiana  and  Sbersburgli 
Torn.  Co.  v.  Phillips,  S  Penn.  R.  184. 

*  In  Hartford  and  N.  Haven  R.  R.  Co.  v.  Croswell,  5  Hill  (N.  T.)  R. 

«  IrYin  v^Tntn,  Co.  9  Penn.  R.  466 
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bound,  notwithstanding  a  change  in  the  location  of  the  road 
made  by  an  act  of  the  legialatuie  against  his  lemcmstranee  | 
and  this  though  the  change  was  obviously  to  his  prejudice  ift 
point  of  fact.  The  decision,  it  will  be  perceived,  is  contrarf 
to  the  cases  above  referred  to ;  and  the  court,  moreover,  were 
not  unanimous.  In  Gray  r.  Monongahela  Navigation  Oomtf 
pany,'  the  same  court  held,  that  an  alteration  in  a  charter,  by 
which  additional  privileges  were  granted  to  the  corporation, 
was  not  such  a  violation  of  the  contract  of  subscription  as 
would  relieve  the  subscriber,  although  the  additional  privileges 
might  extend  the  liabilities  of  the  company,  and  thus  incident* 
ally  affect  him.  But  in  this  case,  and  in  the  one  inunediately 
preceding,  the  general  principle  is,  notwithstanding,  recog- 
nized, that  the  alteration  by  the  legislature  may  be  so  great 
and  radical  as  to  work  a  dissolution  of  the  contract ;  but  an 
effort  made  to  modify  and  regulate  the  application  of  the  principle 
as  to  admit  of  improvements  in  the  charter,  useful  to  the  pub- 
lic and  beneficial  to  the  company,  is  without  this  consequence 
In  an  action  for  calls,  the  defence  pleaded  was,  amongst  other 
things,  that  there  had  been  a  deviation  of  a  railroad  from  the 
original  line,  and  that  the  money  called  for  was  in  respect  to  such 
deviation.  The  court  said  the  effect  of  allowing  such  an  answer 
as  this  would  be,  that  if  there  is  any  deviation  to  the  extent 
of  three  yards,  with  the  consent  of  the  person  whose  land  ia^ 
mediately  adjoins,  and  at  the  wish  of  the  directors,  and  of  the 
company  generally,  every  individual  subscriber,  from  the  mo- 
ment the  deviation  is  made,  may  stay  his  hand  and  refuse  hi9 
call,  and  the  whole  concern  be  broken  up  altogether  \  and  qlc- 
cordingly  the  plea  was  disallowed.  So,  in  the  same  csm^  a^p 
to  a  plea,  that  fewer  shares  had  been  allotted  than  wete  !#* 
quired  by  the  statute,  it  was  said  this  was  not  an  availaUe 
plea,  for,  in  fact,  there  were  yet  in  contemplation  an  additional 
number  of  shares.* 


^  Qnj  V.  lloBOBgabela  NaT.  Co.  8  Watts  A  S.  (Ptonn.)  R.  156. 
>  London  and  Brighton  Railway  Co.  v.  Wilaon,  6  Ring.  R.  (N.  C.)  IM. 
And  aee  also  Middleaez  Tarn.  Co.  if.  Swan,  10  Maia.  R.  384 ;  Union 
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$  1 1.  If  a  corporation  is  created  with  the  privilege  of  raising 
a  stock  not  less  than  one  sum,  nor  exceeding  a  certain  greater 
sum,  and  commence  business  with  the  smaller  capital,  and 
afterwards  decides  by  a  vote  to  augment  it  to  the  greater,  he 
has  a  right,  as  a  stockholder  in  the  capital  first  raised,  to  sub- 
scribe  for  and  hold  the  new  stock,  in  proportion  to  his  interest 
in  the  old  stock  ;  and  if  the  stockholder  should  be  deprived  of 
the  right,  he  may  have  a  special  action  of  assumpsit  against 
the  corporation  for  the  injury.  The  measure  of  damages  ixt 
such  case,  would  be  the  excess  of  the  market  value  of  the 
stock  above  the  par  value,  at  the  time  of  the  payment  of  the 
last  instalment,  with  interest  on  such  excess ;  for  if  the  plain- 
tiff would  retain  the  stock,  the  then  price  is  what  he  must  pay 
for  an  equal  amount ;  and  if  he  should  intend  it  for  sale,  that 
price  is  what  he  Would  obtain  for  it  Sedgwick,  J.  was 
of  opinion  not  only  that  the  augmentation  was  intended 
for  the  profit  of  the  joint  concern ;  but  he  also  thought,  that 
admitting  it  was  competent  to  the  stockholders,  by  the  man- 
ner in  which  they  prescribed  the  augmentation  of  their  cap- 
ital, to  prevent  him  from  becoming  a  subscriber  to,  and  in- 
terested in,  the  new  stock,  yet,  that  they  had  not  done  it;  but, 
on  the  contrary,  had  expressly,  by  their  vote,  authorized  him 
to  subscribe  for  the  new,  in  proportion  as  he  was  interested  in 
the  old  stock.' 


Locks  and  Canals  v.  Towne,  1  N.  Hamp.  R.  44 ;  Penn.  and  Ohio  Canal  s. 
Webb,  0  Ohio  R.  136. 

*  Gray  v,  Portland  Bank,  3  Mass.  R.  364.  And  see  South  Sea  Co.  v.  Cor- 
•en,  80  Yin.  Abr.  5;  and  Seval),  J.,  in  delivering  his  opinion,  observed  as 
follows :  **  I  shall  endeavor  to  ascertain  the  nature  and  extent  of  the  plain- 
iff*8  interest  and  property  in  the  Portland  Bank,  at  the  time  when  the  vote  to 
increase  the  capital  stock  was  taken.  The  limits  prescribed  by  the  act  of 
incorporation  to  the  capital  stock  uf  this  bank  were,  that  it  should  not  be 
less  than  $  100,000,  nor  more  than  $300,000.  The  right  to  create  and 
employ  this  stock  for  the  purposes  of  a  bank  was  vested  in  the  persons 
named  in  the  act,  and  in  their  associates,  successors,  and  assigns.  Their  in- 
terest in  the  $  100,000  first  paid  in,  and  upon  which  the  corporation  com- 
menced business,  is  not  questioned.  The  doubt  which  has  been  raised  re- 
spects only  the  power  of  Increasing  this  stock.    This  the  stockholders,  in 
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But  if  in  such  case,  a  stockholder  of  the  stock  first  raised, 
after  having  done  Everything  incumbent  on  him  to  entitle  him 
to  become  a  proprietor  of  the  new  stock,  be  prevented  from 
subscribing  by  the  other  stockholders,  he  cannot  be  consider- 


their  vote  of  Janaary  4, 1802,  assumed  to  be  a  property  not  subscribed  for, 
and  therefore  one  would  suppose  not  belonging  to  them  ;  yet  they  act  upon  it 
as  subject  to  their  disposal ;  and  determine  that  some  may  be  admitted  to 
f  ubseribe,  while  others  are  to  be  excluded  ;  and,  in  a  word,  that  it  was  new 
■took,  and  not  an  addition  of  the  bank  already  commenced  ;  and  yet  it  seems 
to  have  been  understood,  that  the  new  stockholders  would  become  interested 
in  the  original  bank-house  purchased  from  the  first  subscription,  and  bene- 
fited by  all  the  other  expenses  of  the  institution,  as  far  as  it  had  proceeded. 
And  thus  they  undertook  to  decide  that  these  advantages,  procured  at  the 
expense  of  A'.,  were  at  the  disposal  of  B.,  or  might  be  taken  by  him,  at  his 
will  and  pleasure,  and  sold  for  his  benefit,  at  the  market  advance  on  bank 
stock.  The  statement  of  these  inconsistencies  discovers,  I  apprehend,  very 
clearly,  the  mistake,  in  ^his  particular,  of  the  stockholders,  who  were  assem- 
bled at  that  meeting. 

"  Viewing  a  corporation  of  this  kind  as  a  copartnership,  a  power  of  in- 
creasing their  stock,  reserved  in  their  original  agreement,  is  a  benefical  in- 
terest vested  in  each  partner,  to  which  no  stranger  can  be  made  a  party,  but 
by  the  consent  of  each  subsisting  partner ;  and  it  is  a  power  which  the  sub- 
sisting partners  must  exercise  proportionably,  and  according  to  their  interest 
in  the  original  stock. 

"  Or  considering  an  incorporation  for  a  bank,  as  I  think  it  may  be  more 
correctly  stated,  to  be  a  trust  created  with  certain  limitations  and  authorities, 
in  which  the  corporation  is  the  trustee  for  the  management  of  the  property, 
and  each  stockholder  a  cesttii  que  trust  according  to  his  interest  and  shares, 
then  a  limitation  of  the  capital  to  be  employed  in  the  trust,  that  it  shall  not  be 
less  than  one  sum,  and  not  exceeding  a  certain  greater  sum,  is  not  a  power 
granted  to  the  trustee,  to  create  another  interest  for  the  benefit  of  other  per- 
sons than  those  concerned  in  the  original  trust,  or  for  their  benefit  in  any 
other  proportions  than  those  determined  .  by  their  subsisting  shares.  It  is 
clear  that  a  power  of  that  kind  might  be  given,  but  not  by  the  limitation 
supposed,  which  plainly  relates  to  one  and  the  same  stock.  Whether  the 
least,  or  the  greatest,  or  any  intermediate  sum  be  employed  in  it,  the  trust 
is  the  same,  and  for  the  use  and  benefit  of  the  same  persons.  A  share  in 
the  stock  or  trust,  when  only  the  least  sum  has  been  paid  in,  is  a  share  in 
the  power  of  increasing  it,  when  the  trustee  determines,  or  rather  when  the 
cestui  que  trusts  agree,  upon  employing  a  greater  sum,  within  the  limits  pro- 
vided, in  the  purposes  of  the  trust. 
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ed  as  a  proprietor  of  the  new  stock,  and  entitled  to  his  propor- 
tion of  the  dividends  upon  it;  but  a  stranger,  who  should  be 
admitted  in  his  stead,  would  acquire  a  vested  interest  in  the 
stock,  which  could  not  be  defeated ;  for  the  registry  of  owner- 


**  This  view  of  the  subject  avoids  the  objection  relied  on  for  the  defend- 
ants, resting  on  the  circamstance,  that  the  shaxes  of  this  bank  are,  by  the 
act  of  incorporation,  to  be  numbered  in  sums  of  one  hundred  dollars  each ; 
from  which  it  seems  to  have  been  understood  that  the  increase  of  stock, 
being  to  be  made  by  additional  shares,  required  a  new  subscription.  But  the 
legislature  could  not  intend,  in  providing  this  mode  of  enumeration,  to  change 
entirely  the  nature  of  trust  established  by  the  incorporation ;  and  to  estab- 
lish the  security  of  the  members  first  engaging  in  it,  in  the  beneficial  in- 
terest and  property  they  might  acquire  in  the  institution. 

"  Another  objection  has  been  stated  in  the  argument  for  the  defendants, 
which  requires  some  consideration.  It  is,  that  the  act  of  incorporation  pro- 
vides no  means  of  enforcing  payment  from  the  stockholders,  whenever  an 
increase  of  stock  should  be  agreed  on. 

''  The  act  provides  that  the  stockholders  shall,  at  their  first  meeting,  de- 
termine the  amount  of  payments  to  be  made  on  each  share,  and  the  time 
when  each  payment  shall  be  made.  And  in  a  previous  clause  they  have 
authority  to  ordain,  establish,  and  put  in  execution  by-laws,  ordinances,  and 
regulations  for  the  government  of  the  corporation,  the  prudent  management 
of  their  affairs,  &c.  If  the  power  of  increasing  their  stock  continued  after  the 
dissolution  of  their  first  meeting,  the  power  necessarily  carried  with  it  the 
authority  of  the  stockholders,  to  appoint  the  payments  on  each  share,  and  to 
enforce  them  by  their  by-laws.  A  vote  to  increase  the  capital  stock,  if  it 
was  not  the  creation  of  a  new  and  disjointed  capital,  was  in  its  nature  an 
agreement  among  the  stockholders  to  enlarge  their  shares,  in  amount  or  in 
number,  to  the  extent  required  to  effect  that  increase.  The  shares  first  paid 
in  became  the  first  instalment  of  the  increased  capital ;  and  the  subeequeot 
payments  might  be  reasonably  enforced,  by  providing  for  a  forfeiture  of  de- 
linquent shares,  to  be  sold  and  accounted  for  to  the  stockholder ;  the  pro- 
ceeds to  be  carried  to  his  account,  deducting  the  instalments,  or  additional 
payments  required.  This  course  has  been,  I  have  some  reason  to  believe, 
adopted  by  other  similar  institutions  for  a  like  purpose. 

« I  do  not  mean  to  say,  however,  that  a  subscription,  submitted  to  the  con- 
sideration of  every  stockholder,  without  any  exception,  or  any  attempt  al 
exclusion,  might  not  be  equally  just,  and  under  some  cixcnmstancen  as  ex- 
pedient as  a  by-law  to  forfeit  delinquent  shares.  The  operation  of  auch  a 
aubscription,  if  it  made  any  difference,  would  be  a  relinquishment  of  shares 
by  the  proprietor  ;  but  in  that  case  the  shares  xelinqoished  ought  to  aocme 
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ship,  kept  by  the  officers  of  the  bank,  is  to  them  the  only  evi- 
dence of  it ;  and  to  the  individual  stockholder  his  evidence  is 
his  certificate.^ 

Every  proprietor  of  the  old  stock  may  relinquish  his  right 
to  become  interested  in  the  new  ;  or  his  right  may  be  forfeited 
by  not  being  claimed ;  and  in  either  case,  strangers  or  other 
stockholders  may  be  admitted  in  his  stead.  And,  we  may 
add,  that  though  an  original  stockholder  is  entitled  to  a  new 
stock,  yet  he  is  not  compelled  to  take  it' 

$  12.  A  corporation  has  no  power  to  assess  the  shares  of  a 
member,  unless  such  power  has  been  conferred  by  charter,  or 
unless  the  members  have  obligated  themselves  by  some  act  or 
promise  on  their  part  to  pay  assessments.  Chief  Justice  Par- 
sons, in  the  case  of  Andover  and  Medford  Turnpike  Corpora- 
tion v.  Gould,'  thought  that,  although  the  power  to  make 
assessments  was  not  expressly  given  by  the  act  of  incorpora- 
tion, it  would  result  from  a  clause  in  the  act  which  enacted, 
that  the  shares  of  delinquent  proprietors  might  be  sold.  From 
such  a  clause,  he  said,  it  might  be  inferred,  that  the  corpora- 
tion had  a  right  to  agree  on  an  assessment  of  the  shares.  But 
he  considered  it  to  be  a  rule  founded  in  soimd  reason,  that 
when  a  statute  gives  a  new  power,  and  at  the  same  time  pro- 
vides the  means  of  executing  it,  those  who  claim  the  power 
can  execute  it  in  no  other  manner ;  and  therefore,  the  mem- 


to  the  benefit  of  the  institation.  If  from  the  progress  of  the  iostitutioD, 
and  the  expenses  incurred  in  it,  any  advance  upon  the  additional  shares 
might  be  obtained  in  the  market,  this  advance  upon  the  shares  relinquished 
belonged  to  the  whole ;  and  was  not  to  be  disposed  of,  at  the  will  of  a 
majority  of  the  stockholders,  to  the  partial  benefit  of  some,  exclusive  of 
others. 

'*  The  contrary  course,  taken  in  this  instance,  was,  in  my  opinion,  an  an* 
jast  transfer  of  shares,  belonging  to  the  plaintiff,  to  another ;  or,  at  least,  a 
refusal  to  transfer  them  to  the  right  owner.'* 

■  Per  Sedgwick,  J.,  in  Gray  v.  Portland  Bank,  3  Mass.  R.  385,  388 ;  and 
see  Titcomb  o.  Union  Marine  Fire  Ins.  Co.  8  Maes.  R.  336. 

'  Gray  o.  Portland  Bank,  sup. 

'  6  Mass.  R.  40. 
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bers  of  a  corporation  are  not  liable  to  be  proceeded  against 
personally  in  a  suit  by  the  company  for  a  legal  assessment, 
unless  there  has  been  a  promise  on  their  part  to  pay  it  If 
there  be  no  promise  to  this  effect,  the  only  remedy  by  the 
corporation  is  that  prescribed  by  the  charter.*  Where  the 
trustees  of  a  religious  corporation  in  the  State  of  New  York, 
with  power  to  regulate  and  order  the  renting  of  pews  therein, 
assessed  the  pew  of  the  defendant,  and  sued  him  in  personam 
to  recover  the  same,  the  court  decided  that  he  was  not  charge- 
able, upon  an  implied  promise  to  pay,  in  consequence  of  the 
occupation  of  the  pew,  unless  there  were  some  special  grounds 
from  which  to  infer  a  contract  and  promise  to  pay.*  In  one 
case  the  evidence  offered  of  the  defendant's  engagement  to  pay 
assessments  was  in  the  following  words ;  "  We,  the  subscribers, 
desirous  of  having  the  same  (a  turnpike)  completed  as  socni 
as  possible,  agree  to  take  in  said  road  the  number  of  shares 
set  against  our  names."  This  was  considered  insufficient  to 
maintain  assumpsit  for  an  assessment  against  a  delinquent 
stockholder.* 

So,  in  Massachusetts,  in  an  action  by  the  New  Bedford  and 
Bridgewater  Turnpike  Corporation  v,  Adams,^  the  plaintifis 
claimed  to  recover  the  amount  of  certain  assessments  for  the 
expenses  incurred  in  making  the  turnpike.  The  writing,  by 
which  it  was  contended  the  defendant  was  liable,  was  one 
which  was  subscribed  by  him  and  others,  and  was  as  follows ; 
"  We,  the  subscribers,  desirous  to  promote  the  building  of  a 
turnpike  and  bridges  from  New  Bedford  to  Weymouth,  com- 
prehended in  a  petition  signed  by  W.  Roach,  Jr.,  and  others, 
granted  by  the  honorable  legislature  in  their  present  session, 
have  divided  the  expense  of  building  said  turnpike  and  bridges 


>  Taanton,  &c.  Turnpike  v.  Whiting,  10  Man.  R.  327;  FrankliD  Gl 
Go.  0.  Alexander,  3  New  Hamp.  R.  380. 

'  First  Presbyterian  Congregation  v,  Quackenbnsh,  10  Johns.  (N.  Y.)  R. 
917.    The  law  implies  a  promise  on  the  part  of  every  individaal  of  a  corpo- 
ration to  pay  all  sums  due  by  their  rules  or  by-laws*    3  S.  Carolina  Cod,  R 
815.  * 

*  6  Mass.  R.  40. 

«  8  Mass.  R.  138. 
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from  Thompson's  pond  in  Middleborough  to  commmiicate 
with  the  Braintree  and  Weymouth  Turnpike  in  the  town  of 
Weymouth,  into  five  hundred  shares,  smd  engage  to  take  the 
number  of  shares  affixed  to  ftur  names."  The  court  consid^ 
ered,  that  the  defendant  by  signing  this  agreement  simply 
engaged  to  become  proprietor  of  a  certain  number  of  shares^ 
and  that  the  only  remedy,  which  the  corporation  had  for  non* 
payment  of  assessments,  was  to  sell  the  shares. 

The  case  of  Franklin  Glass  Co.  v.  White,  ^  is  a  still  stronger 
case  against  the  right  of  incorporated  companies  to  recover 
from  the  stockholders  the  amount  assessed  upon  their  shares, 
when  the  act  of  incorporation  authorizes  a  sale  of  the  shares, 
in  case  of  a  neglect  to  pay  the  assessment.  In  this  case,  the 
defendant  became  owner  of  one  share  of  the  capital  stock  by 
purchase.  The  company,  at  three  several  times,  made  assess* 
ments  upon  the  shares,  and  at  each  time  (he  defendant  was 
present  at  the  meetings,  and  acted  as  a  stockholder ;  and  often 
before  expressed  his  desire  to  have  money  assessed,  to  pay  the 
debts  of  the  company ;  and  he,  moreover,  afterwards  expressed 
his  satisfaction  with  what  had  been  done.  It  was  held  not^ 
withstanding,  that  the  sale  of  the  shares,  pursuant  to  the  act, 
was  the  only  remedy  of  the  company.  The  counsel  for  the 
plaintiff  contended  that  there  was  a  distinction  between  this 
case  and  a  turnpike  company ;  that  the  making  and  main- 
taining a  turnpike  road  was  an  affair  of  public  concern  and 
convenience,  seldom  entered  upon  or  prosecuted  for  the  sake 
of  the  profit  the  undertakers  would  realize ;  and  that  they 
could  not  lawfully  effect  their  object  without  authcvity  from 
the  legislature ;  whereas  a  company  of  manufacturers  could 
not  be  presumed  to  have  any  object  in  view,  but  their  private 
or  personal  gain  ;  they  might  carry  on  their  business  without 
legislative  interference ;  and  they  asked  for  an  incorporation 
merely  for  greater  convenience  in  managing  their  affairs.  The 
court  were  not  able,  however,  to  perceive  a  sufficient  distinc- 
tion between  the  case  before  them  and  the  cases  above  men- 
tioned, to  justify  them  in  giving  a  different  decision;  as  tlie 

*  U  Mass.  R.  1^86 
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legislative  provisions  relative  to  manufacturing  corporations 
for  the  sale  of  the  shares  of  those  proprietors,  who  are  deUn- 
quent  in  paying  their  assessments,  were  nearly  in  the  same 
words  as  those  used  in  the  general  act  respecting  turnpike 
corporations.  In  a  case  where  one  expressly  engaged  to  take 
certain  shares  in  a  turnpike  road,  and  to  pay  all  assessments 
thereon,  and  afterwards  the  course  of  the  road  was  altered  by 
law ;  it  was  held,  that  he  was  not  bound  by  his  engagement 
to  pay  the  assessments,  notwithstanding  he  had  acted  in  sev- 
eral offices  of  the  corporation,  and  had,  as  one  of  the  directors 
tliereof,  petitioned  the  legislature  for  such  alteration.' 

§  18.  We  now  come  to  the  cases  in  which  it  was  consid- 
ered, that  the  party  made  himself  personally  liable  by  his 
promise.  In  the  case  of  Worcester  Turnpike  Corporation  r. 
Willard,'  the  court  decided,  that  the  defendant,  having  sub- 
scribed a  contract  by  which  he  engaged  to  take  one  share,  and 
io  pay  all  legal  assessments^  it  was  a  personal  engagement  to 
pay  assessments,  which  gave  to  the  corporation  a  cumulative 
remedy  against  Willard,  in  addition  to  the  remedy  provided 
by  the  statute,  to  enforce  the  payment  of  assessments  by  a 
sale  of  shares.  In  the  case  of  Taunton  and  South  Boston 
Turn.  Company  v.  Whiting,'  the  case  was  where  one  sub- 
scribed an  engagement  to  pay  on  demand  to  J.  G.  or  order, 
''  all  assessments  that  may  at  any  time  be  made  by  said  corpo- 
ration for  the  purpose  of  laying  out  said  road,  making  and 
keeping  the  same  in  repair,  and  for  damages  to  individuals  for 
land,"  &c.  It  was  holden,  agreeably  to  the  above  case  of 
Worcester  Tiuii.  Corporation  v.  Willard,  that  the  defendant 
having  expressly  promised  to  pay  all  assessments,  he  was 
liable,  in  an  action  of  assumpsit,  brought  by  the  corporation 
for  the  assessments.    Where  one  subscribed  for  c^tain  shares 


'  Middlesex  Turnpike  Corporation  v.  Swan,  10  Mass.  R.  384 ;  and  see 
Middlesex  Turnp.  Corp.  v.  Locke,  8  Mass.  R.  268;  Union  Locks  and  Canals 
V,  Towne,  1  New  Hamp.  R.  44. 

'  5  Mass.  R.  80. 

*  10  Mass.  R.  327. 
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in  a  tarapike,  and  promised  to  pay  A.  B.,  agent  of  the  pro- 
prietors, all  assessments,  &c. ;  it  was  held,  that  though  the 
agent  could  maintain  no  action  for  the  unpaid  assessments,  yet 
that  the  promise  would  support  an  action  by  the  proprietors 
in  their  corporate  capacity/ 

§  14  The  extent  of  the  liability  of  a  party  to  pay  assess- 
ments, it  is  obvious,  is  to  be  measured  by  the  extent  of  his 
engagement  The  engagement  may  be  only  to  pay  assess- 
ments upon  the  shares  originally  subscribed ;  or  it  may  be  to 
pay  upon  all  shares  he  may,  at  any  period,  own.  It  may  be 
to  pay  all  assessments  on  the  shares  then  owned,  so  long 
as  the  promisor  belongs  to  the  corporation ;  or  it  may  be  to 
pay  upon  those  shares  when  he  shall  have  ceased  to  be  a 
member.'  Though  a  person,  it  has  been  held  in  England, 
may  render  himself  liable  to  pay  assessments  after  a  transfer, 
upon  the  shares  he  originally  had  in  the  stock  of  a  corporar 
tion,  by  a  direct  promise  to  that  effect ;  yet  a  general  promise 
to  pay  all  assessments  will  not  be  binding  upon  him,  after  he 
has  made  an  assignment  of  his  interest* 

In  the  case  of  the  Franklin  Glass  Company  v.  Alexander,* 
in  the  State  of  New  Hampshire,  the  original  members  of  the 
company  signed  a  written  agreement  to  pay  all  assessments  on 
their  shares,  which  were  $200  each,  but  it  was  held  that  no 
action  would  lie  on  such  a  promise,  if,  before  the  assessments 
sued  for,  the  member,  for  a  valuable  consideration,  sold  out 
his  shares,  though  he  afterwards  bought  in  the  same  shares, 
and  after  his  re-purchase  the  assessments  were  made.     Mr. 


*  Gilmora  v.  Pope,  5  Mass.  R.  491,  per  Parsons,  C.  J. 

*  Franklin  Glass  Co.  v.  Alexander,  2  New  Hamp.  R.  380 ;  Delaware  and 
Schuylkill  Canal  Navigation  v.  Sansom,  1  Binn.  (Penn.)  R.  70.  The 
Supreme  Court  of  Alabama,  leject  the  cases  requiring  an  express  separate 
contract  to  pay  assessments,  and  hold,  that  the  act  of  subscription  for 
shares  is  equivalent  to  a  contract.  Beere  v,  Cahawba  and  Marion  R.  R« 
Co.  3  Alabama  R.  (N.  S.)  660. 

'  Hudderafield  Canal  Co.  v.  Buckley,  7  T.  R.  36. 

*  Ut  supra. 

42 


494  PRIVATE    CORPORATIONS.  [CH.  XV. 

Justice  Woodbury,  who  gave  the  opinion  of  the  court,  ob- 
served ;  '^  It  is  to  be  remembered  that  this  is  a  private  promise, 
on  which  the  action  is  founded,  and  not  a  statutory  liability, 
imposed  on  all  the  members ;  and  that  when  the  promise  was 
made,  the  defendant  was  an  original  proprietor,  and  made  the 
promise  concerning  shares  owned  in  that  capacity.  It  is  to  be 
remembered  also,  that  the  person  of  whom  he  last  purchased 
was  not  subject  to  any  such  action,  and  consequently,  on  gen- 
eral principles,  the  defendant,  his  vendee,  bought  the  shares 
with  no  other  liabilities  than  what  attached  to  them  in  the 
hands  of  his  immediate  vendor.  There  was  a  period,  when 
the  defendant  was  neither  owner  of  these  shares,  nor,  for 
aught  which  appears,  a  legal  member  of  the  corporation. 
His  liability  on  this  contract  then  ceased,  was  dissolved ;  and 
if  a  mere  re-purchasc  of  another  person's  interest,  who  was 
likewise  at  that  time  not  liable  on  the  contract,  will  subject 
the  defendant,  it  must  be  done  by  the  express  letter  or  spirit  of 
the  promise.  Without  doubt,  a  promise  might  be  clothed  in 
such  broad  and  explicit  language,  as  to  bind  the  maker  of  it, 
in  a  case  like  the  present.  But  we  apprehend,  that  an  ordi- 
nary subscription  paper,  by  the  original  members,  when  their 
shares  were  worthless,  for  the  mere  purpose  of  raising  a  capi- 
tal to  commence  business,  was  never  designed  to  subject  them 
to  the  payment  of  assessments,  made  after  more  tlian  $200 
had  been  raised  on  a  share;  and  though  made  to  purchase 
stock  !ot  labor,  yet  made  after  the  defendant  had  ceased  to  be 
an  original  member,  and  belonged  to  the  corporation  only  as  a 
subsequent  stockholder." 

The  Chief  Justice,  in  this  case,  also  used  the  following 
striking  illustration;  "Were  the  defendant  now  a  member  of 
the  corporation,  as  a  guardian  in  right  of  a  ward,  as  an  exec* 
utor  in  right  of  a  testator,  or  as  a  trustee  to  any  general  uses, 
it  would  not  be  pretended,  that,  though  he  represented  the 
same  shares  which  he  formerly  owned  in  his  own  right,  his 
Uability  to  an  action  for  the  assessments  would  revive.  No 
liabilities  attach  to  hin^  which  did  not  belong  to  those  he 
represents;  and  they,  being  subsequent  stockholders,  were 
unaffected  by  the  promise.    So  in  this  case,  he  belongs  to  the 
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corporation,  not  as  an  original  member,  hut  as  a  subsequent 
stockholder;  and  by  the  re-purchase  merely  represents  his 
immediate  vendor.  The  promise,  therefore,  no  more  binds 
him  on  account  of  this  re-purchase,  than  it  bound  his  vendor; 
or  than  if,  after  his  first  sale,  he  had  still  continued  devoid  of 
any  interest  whatever  in  the  company." 

In  the  case  of  Salem  Mill  Dam  Corporation  v.  Ropes,'  the 
promise  was  to  pay  all  legcU  assessments.  In  the  act  for  cre- 
ating the  corporation,  it  was  provided,  that  the  capital  stock 
should  be  divided  into  5000  shares,  not  exceeding  $100  each, 
and  that  after  1000  shares  should  be  subscribed  for,  a  meeting 
of  the  proprietors  might  be  called,  at  which  any  acts  might  be 
done,  "for  the  purpose  of  organizing  the  corporation,  and 
arranging  its  affairs.  It  was  held  that  no  legal  assessment 
could  lie  made  for  the  general  objects  of  the  act  of  incorpora- 
tion, until  alt  the  shares  should  have  been  subscribed  for ;  but 
that  an  assessment  to  defray  preliminary  expenses  incurred  in 
obtaining  the  act  of  incorporation,  and  ascertaining  the  utility 
of  the  enterprise,  would  be  valid,  and  that  the  subscribers 
were  personally  liable  for  such  assessment,  they  having,  after 
the  passing  of  the  act,  signed  an  agreement  to  pay  all  legal 
assessments  which  should  be  made,  after  the  corporation 
should  be  organized  according  to  the  act.'  It  was  also  held, 
that  if  all  the  shares  in  such  a  corporation  have  been  taken 
up  by  solvent  persons,  the  unexpected  insolvency  of  some  of 
them,  whether  before  or  after  the  corporate  powers  have  been 
exercised,  will  not  deprive  the  corporation  of  the  power  to  lay 
afisessments. 

$  16.  If  a  person,  who  has  incurred  a  liability  to  be  sued 
upon  a  subscription,  as  upon  a  promise  according  to  the  rules 
we  have  laid  down,'  (though  a  penalty  be  given  by  statute  for 
non-payment,)  he  is  still  liable  in  an  action  of  assumpsit 


'  6  Pick.  (Mass.)  R.  23 ;  and  see  Central  Turnpike  Company  o.  Valentine, 
10  Pick.  (Mass.)  R.  147. 
*  See  G  Pick.  (Mass.)  R.  45,  nott. 
'  See  ante,  §  3,  3. 
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The  penalty  of  forfeiture  or  other  penalty  for  non-payment  is 
cumulative.  In  the  case  of  the  Delaware  and  Schuylkill 
Navigation  v.  Sansom/  the  subscribers  to  the  stock  signed  an 
agreement  to  pay  two  hundred  dollars  for  each  share,  as  the 
same  should  be  called  for;  and  the  act  of  incorporation 
inflicted  a  penalty  of  five  per  cent  per  month  upon  defaulters^ 
and  directed  that  when  the  penalty  should  amount  to  the  sums 
paid  in,  the  share  should  be  forfeited.  Inasmuch  as  there  was 
an  express  promise,  the  court  held  that  the  company  mig^l 
waive  the  forfeiture,  and  proceed  personally  upon  the  promise. 
Biit  as  to  other  shares,  which  he  did  not  mbscribe  for,  but 
which  he  held  as  transferee^  the  court  considered  that  he  had 
given  no  promise  to  pay,  and  that  as  to  thjem^  the  only  remedy 
was  to  subject  the  shares  to  the  payments  and  forfeiture  in  the 
manner  provided  by  the  act  aforesaid.  The  question,  which 
the  parties  had  in  view  in  a  case  in  the  State  of  New  York, 
was  whether  the  remedy  given  to  the  company  by  the  statute, 
to  exact  the  penalty  of  a  forfeiture  of  the  shares,  and  of  all 
previous  payments,  was  not  the  only  remedy ;  and  the  court 
were  very  clear  that  it  was  not*  Even  after  suit  brought  the 
eorporation  may  declare  a  forfeiture  of  the  stock,  and  such 
latter  proceeding  cannot  be  pleaded  in  bar  of  the  further 
maintenance  of  the  suit,  where  the  value  of  the  stock  for- 
feited is  not  equal  to  the  money  due  to  the  company.    The 


*  1  BioDoy  (Peon.)  R.  70. 

'  Goshen  Turn.  Co.  o.  Hunin,  0  Johns.  (N.  T.)  R.  S17.  In  Keatn^y, 
where  a  statute  gave  to  a  corporation  power  to  sell  the  shares  of  a  delin- 
quent stockholder,  it  was  held  that  the  remedy  was  cumulatifSt  and  did  doC 
impair  the  common  remedy  by  action ;  and  although  the  corporation  had 
attempted  unsuocessfuny  to  sell  the  shares  of  a  member,  their  remedy  by 
aetton  was  held  still  to  remain.  Instone  v.  Bridge  Co.  3  Bibb,  577.  See  also 
Tar  RiTer  Nayigation  Company  «.  Neal,  3  Hawks,  (N.  C.)  R.  690 ;  High- 
land Turn.  Co.  v.  McEean,  11  Johns.  (N.  Y.)  R.  89;  Hartford,  &c.  R.  Co.  v. 
Small,  13  Conn.  R.  499 ;  Dutchess  Cotton  Man.  Co.  o.  Davis,  14  lb.  S33; 
Herkimer  Mann,  and  Hyd.  Co.  v.  Small,  SI  Wend.  (K.  Y.)  R.  973;  Troy 
Turn,  and  R.  R.  Co.  «.  McChesney,  lb.  996;  Beene  v.  Cafaawba,  &e.  R. 
R.  Co.  3  Alabama  R.  660 ;  and  see  4  Ala.  R.  7 ;  Selma  and  Teno.  R.  R. 
Co.  r.  Tipton,  6  lb.  787 ;  Gratz  «.  Redd,  4  Mon.  (Ken.)  R.  103. 
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glockholder  in  such  case  is,  however,  entitled  on  the  assess- 
ment of  the  damages,  to  insist,  that  the  value  of  the  stock 
forfeited  shall  he  allowed  in  mitigation  or  diminuticm  of  the 
sum,  which  the  company  would  otherwise  he  entitled  to 
recover.'  A  stockholder  has  no  power  to  appropriate  a  forfeit- 
ure thus  declared  to  the  extinguishment  of  particular  instal- 
ments, mie  stock,  under  such  circumstances,  is  in  the  nature 
of  a  pledge  for  the  whole  debt  of  the  stockholder,  or  in  other 
words,  the  entire  amount  of  his  subscription,  and  its  applies* 
tion  therefore,  when  forfeited,  is  to  be  in  equal  proportions  to 
all  instalments,  whether  then  payable,  or  only  to  become 
payable.' 

In  the  case  of  Qrays  v.  Turnpike  Company,*  in  the  Court 
of  Appeals  of  Virginia,  the  question  as  to  liability  to  pay 
assessments  depended  upon  the  sixth  section  of  the  general 
turnpike  law,  which  enacted,  that  ^'  if  a  stockholder  shall  fail 
to  pay  the  sum  required  of  him,  the  president  and  directors 
may  sell  his  stock  at  auction,  and  retaining  the  sum  due,  pay 
the  overplus  to  the  owner.  But  if  the  sale  shall  not  produce 
the  sum  required  to  be  advanced  with  the  incidental  charges, 
then  the  president  and  directors  may  recover  the  balance  of 
the  stockholder,  by  motion  and  ten  days'  notice."  The  plain- 
tiff failing  to  pay  the  requisitions,  the  stock  was  advertised, 
but  not  sold  for  want  of  bidders;  and  the  question  was, 
whether  they  were  liable  to  a  recovery  by  motion  for  the 
amount  of  the  requisitions.  There  were  other  questions  in 
the  case,  but  this  was  considered  by  Judge  Carr,  who  gave  the 
opinion  of  the  court,  as  the  most  difficult  He,  however,  gave 
the  following  opinion,  in  which  all  the  judges  concurred. 
''  The  power  to  sell  the  stock  of  delinquents  was  given  to  the 
company  for  their  benefit.  It  was  thought,  no  doubt,  that 
this  power  would  coerce  the  stockholders  to  punctuality  in 
paying  the  calls;  and  if  not,  would  secure  to  the  company 
the  speedy  receipt  of  the  money  by  sale  of  the  stock.    But,  in 


>  Herkimer  Man.  and  Hyd.  Co.  v.  Small,  31  Weod.  (N.  T.)  273. 
'  Herkimer  Man.  and  Hyd.  Co.  &c.  sup. 
*  4  Rand.  (Virg.)  R.  57S. 
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case  this  sale  should  not  raise  the  whole  sum,  a  motion  is 
given  for  the  balance.  Now  ought  we  to  turn  this  power  of 
sale,  given  for  the  safety  of  the  company,  to  their  ruin?  If 
the  stock  had  sold  for  a  single  cent,  there  can  be  no  doubt, 
that  this  motion  would  have  been  sustained  for  the  whole  sum 
required,  even  for  more  than  is  now  required;  for  the  sum 
given  would  not  have  paid  the  costs  of  sale,  and  the  motion 
would  have  been  for  the  sum  required,  with  the  addition  of 
such  costs.  In  such  case,  then,  the  stockholder  would  have 
lost  his  stock  entirely,  and  been  subject,  by  motion,  for  the 
sum  demanded ;  whereas,  in  the  case  before  us,  he  is  left  in 
possession  of  his  stock,  and  is  only  held  to  pay  the  sum  re- 
quired, which  was  certainly  the  meaning  of  the  law.  For,  it 
seems  clear,  that  the  intention  was  to  give  the  motion  to  sup- 
ply all  deficiencies,  which  could  not  be  answered  by  a  sale  of 
the  stock." 
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CHAPTER  XVI. 

OP  THE  NATURE  AND  TRANSFER  OP  STOCK  IN  JOINT  STOCK  INCORPO- 
RATED COMPANIES. 

$1.  It  is  Stated  to  be  a  general  principle  in  equity,  that  all 
property,  whatever  its  nature,  purchased  with  partnership 
capital,  for  the  purposes  of  partnership  trade,  continues  to  be 
partnership  capital,  and  to  have,  to  every  intent,  the  quality  of 
personal  estate.  And  so  also  in  the  case  bf  a  corporation, 
real  property,  held  by  it  as  a  joint  stock  corporation,  or  for  the 
purposes  of  a  trading  company,  will  be  deemed  personal 
estate.'  The  case  of  Bligh  i?.  Brent,  just  referred  to  in  the 
note  below,  was  in  relation  to  the  property  of  the  Chelsea 
Water  Works  Company,  and  the  effect  of  the  instrument  by 
which  the  company  was  incorporated  was  to  render  the  shares 
personal  estate.  Baron  Alderson,  in  this  case  observed ;  "  In 
the  first  place,  there  is  a  corporation  to  whose  management 
the  joint  stock  of  money  subscribed  by  its  individual  corpora- 
tors is  entrusted.  They  have  power  of  vesting  it  at  their 
pleasure  in  real  estate,  or  in  personal  estate,  limited  only  as  to 
amount,  and  of  altering  from  time  to  time  the  species  of  pro- 
perty which  they  may  choose  to  hold ;  and,  in  order  to  give 
them  greater  facilities  and  advantages,  certain  powers  are 
entrusted  to  the  imdertakers  by  the  legislature,  and  that  even 
before  they  were  constituted  a  body  corporate,  of  laying  down 
pipes,  and  thereby  occupying  land  tor  the  purposes  of  their 
undertaking.  These  powers  render  the  use  of  joint  stock  by 
the  body  corporate  more  profitable,  but  they  form  no  part  of 
the  joint  stock  itself;  and  one  decided  test  is  this,  that  they 


*  Wordsworth  on  Joint  Stock  Companies,  293 ;  Bligh  v.  Brent,  9  Ton. 
&  Coll.  R.  268  i  and  see  Story  on  Conflict  of  Laws,  p.  315. 
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belong  inalienably  to  the  corporation,  whereas  all  the  joint 
stock  is  capable  expressly  of  being  sold,  exchanged,  Taried  or 
disposed  of  at  the  pleasure  of  the  corporate  body."  His  lord- 
ship added,  that  the  property  was  money^  the  subscriptions 
of  individual  corporators ;  and  that,  in  order  to  make  that 
profitable,  it  was  entrusted  to  a  corporation  who  have  an  un- 
limited power  of  converting  part  of  it  into  land,  part  into 
goods,  and  of  changing  and  disposing  of  each  from  time  to 
time.  The  purpose,  he  said,  of  all  this  is  the  obtaining  a  clear 
surplus  profit  from  the  use  and  disposal  of  the  capital  for  the 
individual  contributors ;  and  therefore  were  the  shares  in  the 
Chelsea  Water  Works  Company  personal  estate.  But  where 
lands  are  vested  in  the  individual  shareholders,  and  the  man- 
agement only  is  in  the  corporation,  the  shares  are  real  estate, 
for  the  company  has  no  power  of  converting  it  into  any  other 
sort  of  property,  and  is  not  seised  as  a  corporation  of  the  land.' 
With  respect  to  shares  in  incorporated  companies,  where  the 
legislature,  or  the  crown,  in  the  case  of  a  charter,  is  silent  as  to 
their  quality,  there  seems  in  England  to  be  a  general  principle 
recognized  by  the  courts,  upon  which  the  result  will  always 
turn  as  to  the  shares  being  real  or  personal  estate.  Lands 
may  be  vested  in  a  joint  stock  company,  as  a  corporation,  smd 
not  in  the  individual  shareholders  of  such  company,  or  they 
may  be  vested  in  the  shareholders,  and  the  management  only 
in  the  corporation.  If  a  joint  stock  company  purchase  pro- 
perty, each  individual  shareholder  has  an  interest  in  it,  but  the 
moment  the  company  b^omes  a  corporation,  the  corporation 
has  the  property  in  trust  for  the  individuals.' 

$  2.  Shares  in  incorporated  joint  stock  companies  are  not, 
however,  strictly  speaking,  chcUiels  ;  and  it  has  been  consid- 

*  Bligh  V.  Brent,  sup. ;  Townsend  v.  Asb,  3  Atk.  R.  338 ;  Dryhotter  o. 
Bartholomew,  8  P.  Wins.  R.  127;  Stafford  v.  Buckley,  2  Ves.  (Sen.)  R. 
182  ;  Sandys  v.  Sibthorpe,  2  Dick.  R.  545  ;  Backridge  t;,  bigran,  2  Yes.  R. 
668 ;  Weekley  n.  Weekley,  8  You,  &  Coll.  R.  881.  See  also  Ammmiit  v. 
New  Alexandria  Turn.  Co.  13  S.  &  Rawle  (Penn.)  R.  810.  Bat  ooatnt 
Welles  V.  Cowee,  8  Conn.  R.  567. 

'  Wordsworth  ^m  Jokit  Stoek  Cempaaiesy  866^ 
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eied,  that  they  bear  a  greater  resemblance  to  choaes  in  action  ; 
or,  in  other  words,  they  are  merely  evidence  of  property/ 
They  are,  it  has  been  said,  mere  demands  of  the  dividends  as 
they  become  due,  and  differ  from  movaUe  property  which  m 
capable  of  possession  and  manual  apprehension.'  But  whers 
certificates  of  shares  are  given  to  a  purchaser,  the  case  is  moie 
analogous  to  the  sale  of  chattels,  and  the  transfer  may  be  con- 
sidered complete.*  It  might  indeed  well  be  supposed  that  the 
delivery  of  the  certificates  of  the  shares  would  amount  to  m 
Sjffnbolical  delivery  of  the  shares  themselves ;  and  would  have 
the  same  operation  as  the  delivery  of  the  documentary  proo& 
of  title  to  a  ship  at  sea,  which,  being  as  complete  a  delivery  as 
the  subject-matter  admits  of,  will  convey  the  pcGpetty  in  the 
ship.  It  is  a  general  rule,  that  there  may  be  a  symbolical 
delivery,  when  the  thing  does  not  admit  of  an  actual  delivery. 
Thus,  a  bill  of  sale  of  timber  of  great  bulk,  has  been  held  to 
be  a  delivery  sufficient  to  make  the  possession  follow  the 
right*  A  delivery  of  an  indorsed  dock  warrant,  with  a  certi- 
ficate from  the  seller  to  the  buyer,  is,  in  England,  considered 


'  Chattels  personal  are  things  movable,  soeh  as  animals,  honsebold  goods, 
money,  jewels,  corn,  garments,  and  everything  else  that  can  properly  be  set 
in  motion,  and  transferred  from  place  to  place.  Long  on  Sales,  2 ;  3  Black. 
Comm.  386,  387.  Personal  rights  not  reduced  into  possession,  bat  recover- 
ible  by  suit  at  law,  are  ckoses  in  action,  as  money  doe  on  bond,  note,  or  other 
eoDtract ;  damages  doe  for  a  breach  of  covenant,  for  the  detention  of  cbal- 
tek,  or  for  wrongs.  BUls  of  exchange  and  promissory  notes,  though  choses 
in  action,  may  be  assigned,  when  payable  to  order,  or  by  mere  delivery 
when  payable  to  bearer.  *'  By  far  the  greatest  part  of  the  queations,"  says 
Kent,  '*  arising  in  the  intercourse  of  social  life,  or  which  are  litigated  in  the 
courts  of  justice,  are  to  be  referred  to  this  head  of  personal  rights  in  action.** 
9  Kent  Comm.  285. 

'  Planters  Bank  v.  Merchants  Bank,  4  Alabama  R.  763  ;  Denton  v.  Lir- 
ugstoo,  0  Johns.  (N.  Y.)  R.  96;  Wildman  o.  Wildman,  0  Yes.  R.  177; 
Kirby  v.  Potter,  4  Ibid.  761.  And  the  ciroumatanee  that  government  is  the 
debtor  makes  no  difference.   Ibid. 

*  Per  Parker,  C.  J.,  in  Howe  o.  Starkweather,  17  Mass.  R.  S43  ;  and  see 
also  Sargent  r.  Franklin  Ins.  Co.  B  Pick.  (Mass.)  R.  08 ;  and  see  U.  Sutes 
o.  Vaughn,  &c.  3  Binney  (Penn.)  R.  394. 

^  Manton  v.  Moore,  7  T.  R.  67. 
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to  transfer  goods  lodged  with  the  West  India  Dock  Company.' 
And  it  will  always  be  found,  that  a  transfer  of  shares  in  the 
stock  of  an  incorporated  company  can  be  made  by  writing,* 
A  certificate  of  stock  is  transferable  by  a  blank  indorsement, 
which  may  be  filled  up  by  the  holder,  by  writing  an  assign* 
ment  and  power  of  attorney  over  the  signature  indorsed.* 
The  rule,  that  this  species  of  property  may  be  transferred 
from  seller  to  buyer  by  a  written  instrument  of  conveyance, 
applies  as  well  to  a  limited  interest,  as  to  a  complete  and  full 
property  therein;  a  life  interest  being  in  the  nature  of  an 
annuity,  which  is  always  transferable.  In  this  case,  a  guar- 
dian sold  the  shares  of  his  ward,  which  had  been  given  by 
will  to  the  latter  during  life.  The  court  said  that  the  ward's 
interest  was  by  law  transferable,  and  might  be  taken  for  the 
ward's  debts,  (under  the  statute  making  shares  subject  to 
attachment,)  provided  the  ward  were  of  capacity  to  be  liable 
by  attachment.* 

A  person  to  whom  shares  have  been  bona  fide  transferred 
will  hold  them  without  any  certificate.  In  a  case  in  Massa- 
chusetts, the  objection  was  made,  that  the  plaintiff  had  no 
certificate  of  his  ownership,  though  he  had  an  instrument  of 
transfer.  The  court  said ;  "  We  think  that  cannot  prejudice 
his  claim,  as  it  is  not  in  his  power  to  obtain  one  without  the 
consent  of  the  corporation."*  In  another  case  in  the  same 
State,  it  was  strongly  insisted,  that  the  defendant  could  not  be 
a  member  of  the  Chester  Class  Company  without  a  certificate 
of  his  share;  it  being  provided  by  the  act  respecting  manu- 
facturing corporations,  that  the  stock  shall  be  divided  into 
shares,  and  that  certificates  shall  issue  to  the  stockholders ; 
and  the  court  said,  "  It  is  not  essential  to  the  existence  of  the 
corporation  that  certificates  should  have  issued.     The  corpo- 


*  See  Fint  Am.  Ed.  of  Starkie  on  Evidence,  vol.  3,  p.  1643. 

'  Davis  V.  Bank  of  England,  PeterBdorfs  Abr.  410,  and  3  Bing.  393. 

*  Kortiight  V,  Buffalo  Com.  Bank,  20  Wend.  (N.  Y.)  R.  91. 

^  Ellis  V.  The  Proprietors  of  Essex  Merrimack  Bridge,  2  Pick.  (Mass.) 
R.  243. 
•Ibid. 
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ration  might  be  compelled,  if  there  were  a  court  of  chancery, 
to  g\ve  certificates;  but  still  for  want  of  them  the  stockholders 
would  not  lose  their  rights."  ^ 

$  3.  A  provision  is  frequently  introduced  into  acts  and 
charters  of  incorporation  prescribing  the  manner  and  form  in 
which  the  stockholder  shall  transfer  his  shares.  The  shares, 
held  by  the  owners  of  the  immense  capital  composing  the 
Bank  of  England,  are  declared  by  the  charter  to  be  of  the 
nature  of  personal  estate;  and  the  contract  of  transfer  is 
required  to  be  registered  in  the  books  of  the  bank  within  seven 
days,  and  on  which  the  stock  shall  be  transferred  within  four* 
teen  days.  The  profits  are  divided  half  yearly,  and  the  divi- 
dends payable  at  the  bank.  The  fund  of  the  Bank  of  Scot- 
land is  declared  assignable,  the  transfers  being  entered  in  a 
book  subscribed  by  the  assignor  and  assignee ;  it  is  also  dis- 
posable by  will  entered  in  the  book  of  transfer,  without  any 
confirmation.'  A  provision  may  be  introduced  empowering 
the  company  to  regulate  transfers  by  a  by-law,  which  may  be 
passed,  leaving  the  general  principles  of  law  and  equity  appli- 
cable to  a  sale  of  shares  as  it  found  them.'  But  a  by-law, 
requiring  any  extraordinary  formality,  or  imposing  an  impedi- 
ment in  the  transfer  of  shares,  unless  the  power  to  make  it  has 
been  expressly  given  by  charter,  would  be  void.  Thus  it  was 
held,  that  a  by-law  which  limits  the  transfer  of  stock  in  an 
insurance  company  to  be  made  at  the  office  personally  or  by 
attorney,  and  with  the  asseftt  of  the  president^  would  be  in 
restraint  of  trade,  and  contrary  to  the  general  law,  which 
permits  the  right  to  personal  property  to  be  transferred  in  vari- 
ous other  ways.*  And  under  a  general  authority  given  by 
charter,  that  the  company  shall  have  power. to  make  by-laws, 
*^  touching  the  transfer  of  the  shares,"  the  company  cannot 


*  Chester  Glass  Company  v.  Dewey,  16  Mass.  R.  91.    See  authorities  on 
this  subject  cited  ante,  Chap.  IV.  ^  1,  and  Chap.  XII.  ^  2. 

*  1  Bell  Comm.  66. 

'  United  States  o.  Vaufrhn,  3  Binn.  (Penn.)  R.  304. 

^  Sargent  o.  Franklin  Insurance  Company,  8  Pick.  (Mass.)  R.  90. 
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impose  any  unreasonable  restraint,  as,  for  instance,  lequiring 
the  president  to  authenticate,  and  the  clerk  to  attest,  the  cerii* 
ficates.  The  purchaser,  or  other  person  entitled  in  such  a 
case,  has  only  to  make  his  right  known  to  the  corporation, 
that  it  may  be  entered  upon  their  books.  This  is  all  that  can 
be  required.^  As  has  been  laid  down  by  the  Supreme  Cooit 
of  Massachusetts;  "All  that  can  be  required  of  a  person  d^ 
manding  a  transfer  on  the  books,  would  be  to  prove  to  the 
corporation  his  right  to  the  property J^  In  this  case,  one  of  the 
joint  assignees  produced  an  assignment,  with  an  original  certi- 
ficate of  the  former  owners,  and  claimed  for  himself  and  partner 
to  be  the  purchasers  for  a  valuable  consideration.  This  was 
deemed  a  sufficient  notice  of  the  assignment,  and  of  a  request 
to  have  the  transfer  made  upon  the  corporate  records.'  Under 
the  statute  of  Massachusetts,  enacting  that  any  share  of  die 
property  of  a  manufacturing  corporation  may  be  transferred 
by  the  proprietor  thereof  by  deed  acknowledged,  and  snbse* 
quently  recorded  by  the  clerk  of  the  corporation ;  it  was  held, 
lliat  a  transfer  by  a  deed  not  recorded  was  so  fieur  effectual,  as 
to  render  the  vendee  personally  liable  to  a  creditor  of  the  corpo* 
ration.*  Stock  of  the  old  Bank  of  the  United  States,  which 
had  been  transferred  in  London,  with  a  delivery  to  the  pur- 
chaser of  the  certificate  accompanied  with  a  power  of  attorney 
to  transfer  it  on  the  books,  in  conformity  to  the  act  of  incorpora- 
tion and  by-laws  under  it,  was  held  to  be  vested  in  the  vendee 
before  the  transfer  was  entered  on  the  books.  A  considerable 
period  of  time  must  necessarily  arise  between  the  sales  and 
formal  transfers,  where  the  contract  is  made  beyond  seas.* 

'  Ibid.  Qainer  v.  Marblehead  Social  Ins.  Co.  10  Mass.  R.  476  ;  9  Kyd, 
1S2.  By  the  operation  of  law  one  partner  may  make  a  legal  demand  and 
have  his  tranafer  entered  for  hia  copartner.  Lamb  v.  Dorant,  18  Mass.  R. 
67,  and  Sargent,  &c.  supra;  Gilbert  v.  Iron  Man.  Co.  11  Wend.  (N.  Y.) 
R.  627 ;  Kortrioht  v,  Buffalo  Com.  Bank,  20  Wend.  (N.  T.)  R.  91. 

'  Sargent  v.  Franklin  Bank,  tU  sup.  See  also  Overseers  of  the  Poor  •. 
Sears,  22  Pick.  (Mass.)  R.  122 ;  and  ante  on  the  Admission  of  Members^ 
&c.  Chap.  IV.  §  1. 

*  Eames  o.  Wheeler,  10  Pick.  (Mass.)  R.  448. 

*  United  States  v.  Vaughn,  3  Binn.  (Penn.)  B.  304. 
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$  4  A  person  receiving  a  transfer  of  shares  from  a  stock- 
holder indebted  to  the  company  is  entitled  to  the  shares,  even 
without  paying  the  debt  due  from  the  assignor  to  the  corpora- 
tion. In  the  case  of  Bates  v.  New  York  Insurance  Company, 
the  company  had  refused  to  transfer,  unless  the  assignee 
would  pay  the  debts  due  from  the  assignor,  and  the  assignee, 
who  paid  under  those  circumstances,  was  permitted  to  recover 
back  the  money,  on  the  ground,  that  the  corporation  had  no 
right  to  require  such  a  payment  A  different  rule,  however, 
was  adopted  with  regard  to  the  dividends  which  were  due, 
when  the  corporation  had  notice  of  the  assignment  The 
money,  then  being  in  the  hands  of  the  company,  was  consid- 
ered as  appropriated  towards  a  debt  which  was  then  actually 
due.  But  the  company  were  held  obliged  to  make  the  transfer 
on  the  day  when  the  last  instalment  was  made,  and  the 
assignee  was  to  have  dividends  thereafter  to  be  made.' 

That  an  incorporated  company  has  no  implied  lien  on  the 
shares  of  the  stock,  as  security  for  debts  due  from  any  of  the 
stockholders  to  the  corporation,  has  also  been  held  in  Massa- 
chusetts, in  the  case  of  Sargent  et  al.  v.  Franklin  Insurance 
Company.*  This  was  assumpsit  to  recover  damages  of  the 
defendants  for  refusing  to  transfer  to  the  plaintiffs  (copartners) 
<»i  the  books  of  the  company,  and  deliver  to  them  a  certificate 
of  twenty-^ve  shares  of  the  capital  stock  of  the  company, 
standing  in  the  names  of  Adams  &  Amory,  and  alleged  to 
have  been  assigned  by  them  to  the  plaintiffs.  Adams  &, 
Amory  had  held  a  certificate  of  the  shares,  dated  February 
10,  1824,  and  made  an  instrument  of  assignment  of  the  same 
to  the  plaintiffs,  dated  May  24,  1826.  On  the  next  day,  May 
25th,  before  12  o'clock  and  during  business  hours.  Brooks,  one 
of  the  plaintiffs,  called  at  the  office  of  the  company,  and  the 
president  of  the  company  being  absent,  exhibited  to  the  secre- 
tary the  instrument  of  assignment  with  the  power  of  attorney 

'  Bates  V.  New  York  Ins.  Co.  3  Johns.  Css.  838 ;  and  see  Marine  Bank 
V,  Bydys,  5  Har.  &  J.  (Md.)  R.  480 ;  Gilbert  o.  Manchester  Iron  M.  Co. 
11  Wend.  (N.  Y.)  R.  697. 

*  8  Pick.  (Mass.)  R.  90. 
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from  the  assignors  to  the  assignees,  empowering  ihem  to  make 
a  transfer  of  die  shares  on  the  company's  books,  and  demanded 
certificates  to  be  issued  in  the  names  of  the  assignees,  offering, 
at  the  same  time,  to  surrender  the  certificates  of  Adams  ft 
Amory.  The  secretary  read  the  assignment  and  pow^,  bat 
declined  doing  anything  in  the  matter,  saying  it  was  the 
president's  business.  On  the  same  day,  May  86th,  at  12 
o'clock,  the  defendants  caused  the  same  shares  to  be  attached, 
at  their  own  suit  against  Adams  A  Amory.  On  the  9th  of 
June  and  the  19th  of  October  following,  the  defendants  caused 
the  same  shares  to  be  attached  a  second  and  a  third  time,  in 
other  suits  commenced  by  them  against  Adams  &  Amory  on 
two  other  demands,  which  had  respectively  become  due  at 
those  times.  Judgment  was  recovered  in  all  these  suits,  and 
executions  issued,  on  which  all  the  shares  were  successivdy 
sold,  and  the  proceeds  paid  over  to  the  company,  in  satisfac- 
tion of  the  demands  against  Adams  &  Amory.  The  by-laws 
of  the  company  made  it  the  duty  of  the  president  *'  to  attend 
at  the  company's  office,  during  the  hours  of  business,"  to  dis- 
charge the  various  duties  of  his  office.  Certificates  of  stock 
were  required,  by  the  by-laws,  to  be  autheniioaied  by  the  pre- 
sident, and  it  was  made  one  of  the  duties  of  the  secretary, 
"  to  attest  all  certificates  and  transfers  of  stock."  The  certifi- 
cates bore  upon  the  face  of  them,  that  they  were  "  transferable 
only  at  the  office  of  said  company,  by  [die.  holders]  or  their 
attorney."  The  plaintiffs,  in  their  first  count,  demanded 
damages  on  account  of  the  shares  not  having  been  transferred 
to  them  on  the  books  of  the  company,  according  to  the  assign- 
ment ;  and  in  the  second  count,  they  claimed  the  dividends 
that  had  accrued  upon  the  shaies.  It  was  agreed  that  the 
plaintiffs  should  be  nonsuited,  or  the  defendants  defaulted, 
according  to  the  opinion  of  the  court  The  court  held,  that 
the  company  had  no  lien  upon  the  shares,  as  security  for  their 
demands,  against  the  assignors ;  that  they  were  bound  to  enter 
on  their  books  a  transfer  of  the  shares  in  pursuance  of  the 
assignment  of  the  same ;  that  they  were  liable  in  damages  to 
the  assignees  of  the  shares  for  not  so  doing ;  and  that  the 
amount  of  the  damages  was  the  value  of  the  diares  at  the 
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time  of  refusal,  with  interest  firom  that  time.'  An  original 
subscriber  for  ninety  shares  of  $100  each,  in  a  bank,  paid 
towards  an  instalment  of  eighty  per  cent,  on  the  shares  and 
interest  thereon,  the  sum  of  $2750,  drew  a  draft  in  favor  of  the 
bank  for  the  balance,  and  transferred  to  the  bank  ''all  his 
right  and  title  to,  and  interest  in,  ninety  shares,  in  the  capital 
stock  of  the  bank,  excepting  and  reserving  $2750  in  said 
stock  as  collateral  security  for  the  payment  of  the  draft  The 
draft  was  not  paid,  and  the  bank  never  passed  to  the  credit  of 
the  subscriber  any  stock  in  the  bank,  nor  gave  him  any  certifi- 
cate or  scrip  for  shares.  Thirty-four  shares  were  sold  on 
execution  against  him,  and  the  purchaser  tendered  to  the 
bank  a  further  instalment  of  twenty  per  cent  upon  the  same, 
and  demanded  a  certificate  of  ownership  of  the  shares,  which 
the  bank  refused  to  give,  the  original  subscriber  being  then 
indebted  to  them  more  than  $2750,  independently  of  the 
transaction  respecting  the  shares.  It  was  held,  that  the  original 
subscriber  was  once  the  proprietor  of  ninety  shares,  and  that 
the  efiiect  of  the  reservation  in  his  conveyance  to  the  bank 


^  It  was  contended  for  the  defendant,  on  the  authority  of  Gray  v.  Portland 
Bank,  3  Mass.  R.  364,  that  the  value  of  the  shares,  at  the  time  of  the  de- 
mand and  refusal  to  transfer  them,  should  be  the  measure  of  damages.  It 
was  contended  for  the  plaintitb,  that,  as  the  defendants  had  taken  the  shares 
for  which  the  plaintift  had  paid,  they  should  be  held  to  pay  as  mooh,  at  the 
least,  as  they  would  be  liable  to  pay  for  not  transfbrring  the  stock  which  had 
been  loaned,  or  stock  which  had  been  paid  for  in  advance,  according  to  the 
role  adopted  in  New  York,  and  stated  in  Clark  v.  ?inney,  7  Cowen  (N.  T.) 
R.  681,  and  the  cases  there  cited.  But  Putnam,  J.  who  gave  the  opinion, 
observed  ;  *'  Speaking  for  myself  only,  I  should  have  been  inclined  to  adopt 
that  role,  which  would  have  charged  the  defendants  with  any  advance  upon 
the  value  between  the  time  of  the  demand  and  the  trial.  But  all  my  breth- 
len  prefer  the  other  rule,  and  on  the  ground,  that  the  defendant  should  not 
be  held  to  pay  more  for  this  property  than  for  goods  which  they  had  wrong- 
folly  converted  to  their  own  use.  We  decided  in  Kennedy  v.  Whitewell,  4 
Pick.  (Mass.)  R.  466,  that  in  trover  for  goods,  the  rule  of  damages  in  this 
commonwealth  is  the  value  at  the  time  of  the  conversion,  notwithstanding 
the  goods  had  been  sold  at  an  advanced  price  before  the  trial.  And  it  is  to 
be  observed,  that  the  certainty  and  nniformity  of  a  role  may  be  of  more 
pnblie  ntility,  than  one  which  is  fluctuating," 
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was,  that  an  amount  equal  to  thirty-four  shares  of  the  par 
value,  $80  per  share,  remained  his  property,  and  was  liable  to 
seizure  and  sale  on  execution.' 

§  6.  But  the  rule  that  an  assignor  of  stock  can  convey  a 
title,  without  paying  what  he  owes  the  company,  of  course 
would  not  hold,  if  by  the  charter  of  the  company  it  is  provi- 
ded, as  is  often  done,  that  all  debts  due  the  company  from  a 
stockholder  must  be  satisfied  before  any  transfer  shall  be  made. 
And  this  lien  is  not  divested,  by  the  circumstance,  that  the 
company  has  taken  any  other  security.  Thus,  in  the  impor- 
tant case  of  the  Union  Bank  of  Georgetown  v.  Laird,*  which 
was  an  appeal  in  a  bill  of  equity  to  the  Supreme  Court  of  the 
United  States,  James  Smith,  on  the  19th  of  March,  1811,  drew 
a  bill  at  sixty  days'  sight,  CHi  James  Patton,  in  favor  of  An- 
drew Smith,  for  1800  dollars.  This  bill  was  accepted  by  Pattcoi, 
and  was  discounted  in  the  Union  Bank  of  Georgetown,  at  the 
instance  of  Andrew  Smith,  and  when  it  became  due,  another 
bill  of  the  same  tenor  was  drawn  and  accepted  by  Patton,  and 
discounted  for  the  purpose  of  paying  the  preceding  acceptance. 
This  last  acceptance  became  due  on  the  14th  and  17th  of  July, 
and  was  protested  for  non-payment;  and  at  the  time  that  it 
became  due,  Patton  held  60  shares  of  stock  in  the  Union  Bank, 
which  the  bank  considered  liable  to  the  payment  of  this  accept- 
ance,  under  their  act  of  incorporation.  At  this  time,  also,  James 
Patton  had  another  debt  pending  in  the  bank.  Being  one  of 
the  original  subscribers  to  the  bank,  for  the  above-menti<med 
60  shares  of  stock,  he  borrowed  of  the  bank,  in  January,  1811, 
the  sum  of  1600  dollars,  and  to  enable  him  to  obtain  the  loan, 
procured  Marsteller  and  Young,  and  the  defendant,  Laird,  to 
become  his  indorsers.  This  loan  was  renewed  from  time  to 
time,  and  was  continued,  without  any  default  of  pajmient,  un- 
til about  the  29th  of  July,  1811.  On  the  26th  of  March,  1811, 
Patton  obtained  from  the  officers  of  the  bank  a  certificate  of 


^  Huasey  o.  Man.  and  Meoh.  Bank,  10  Pick.  (Mass.)  R.  416. 
*  8  Wheat.  R.  390. 
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his  50  shares  of  stock,  and  on  that  day  delivered  it  to  the  de- 
fendant, Laird,  to  secure  him,  as  it  was  alleged,  against  his  in- 
dorsement for  Patton. 

On  the  10th  of  July,  1811,  Patton  executed  a  power  of 
attorney,  authorizing  the  defendant,  Laird,  to  make  a  transfer 
of  his  stock ;  and  on  the  22d  of  August,  181 1,  he  exec.uted  a  deed 
of  assignment  to  the  defendant.  Laird,  of  his  stock ;  but  as  this 
assignment  was  not  made  upon  the  books  of  the  bank,  it  was 
not  considered  a  valid  assignment,  according  to  the  rules  of 
the  bank.  Laird,  considering  himself  entitled  to  the  benefit 
of  these  shares,  undo:  the  circumstances,  applied  to  the  bank 
to  transfer  upon  their  books  the  shares  for  his  own  benefit  But 
the  bank,  upon  the  ground  that  the  acceptance,  which  Patton 
had  failed  to  pay,  operated  as  a  lien  upon  those  shares,  refus- 
ed to  suffer  the  transfer  to  be  made  until  that  debt  was  paid. 
Laird,  some  time  after  this  refusal,  to  wit,  on  the  22d  of  Feb- 
ruary, 1812,  paid  the  1500  doUars,  for  which  he  was  indorser 
for  Patton,  reserving,  nevertheless,  his  equitable  claim,  upon 
the  stock,  and  then  instituted  this  suit  in  chancery,  against  the 
Union  Bank,  to  compel  them  to  suffer  the  transfer  to  be  made 
on  their  books  for  his  benefit,  and  to  account  with  him  for  the 
intermediate  profits.  He  charged  in  his  bill,  that  when  Patton 
obtained  the  certificate  of  his  shares  of  stock,  it  was  with  a 

• 

view  of  pledging  those  shares  with  him  for  his  indenmifica- 
tion,  and  that  the  officers  of  the  bank  had  a  knowledge  of  this 
fact  He  also  alleged,  that  the  power  of  attorney  was  granted 
with  the  same  view.  The  directors  of  the  bank  filed  their  an- 
swer to  this  bill,  and  denied  any  knowledge  of  the  object  for 
whidi  the  certificate  of  shares  was  obtained ;  and  alleged,  that 
they  knew  nothing  of  any  claim  of  Laird  upon  those  shares,. 
until  after  the  protest  of  Patton's  acceptance.  The  court  be- 
low made  a  decree  in  favor  of  Laird,  that  the  bank  should 
suffer  him  to  transfer  the  shares  for  his  own  benefit,  and  have 
an  account  for  the  intermediate  profits.  But  Mr.  Justice  Stobt, 
in  deUvering  Che  opinion  of  the  court,  said,  '^  The  principle 
question  is,  whether,  under  ^the  circumstances  of  this  case^ 
Laird,  the  original  plaintiff,  has  a  right  to  a  transfer  from  the 
bank  of  the  fifty  shares  of  its  capital  stock,  standing  in  the 

43* 
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name  of  Patton,  without  paying  the  acceptance  of  Patton ;  or, 
in  other  words,  whether  Laird  has  a  priority  of  lien  upon  these 
shares.  By  the  11th  section  of  the  act  of  incorporation,  (act  of 
18th  February,  1811,  ch.  86,)  it  is  enacted,  *  That  the  shares  of 
the  capital  stock,  at  any  time  owned  by  any  individual  stock-* 
holder,  shall  be  transferable  only  on  the  books  of  the  bank,  ac- 
cording to  such  rules  as  may,  conformably  to  law,  be  estab- 
lished in  that  behalf,  by  the  president  and  directors ;  but  all 
debts  actually  due  and  payable  to  the  bank  (days  of  grace  for 
payment  being  passed)  by  a  stockholder,  requesting  a  trans- 
fer, must  be  satisfied  before  such  transfer  shall  be  made,  unless 
the  president  and  directors  shall  direct  to  the  contrary.'  The 
certificate,  issued  to  Patton  for  the  60  shares  held  by  him, 
(which  is  in  the  usual  form,)  declares  the  shares  to  be  '  transfer- 
able at  the  said  bank,  by  the  said  Patton,  or  his  attorney,  on 
surrendering  this  certificate.'  No  person,  therefore,  can  ac- 
quire a  legal  title  to  any  shares,  except  under  a  regular  trans- 
fer, according  to  the  rules  of  the  bank ;  and  if  any  person 
takes  an  equitable  assignment,  it  must  be  subject  to  the  rights 
of  the  bank,  under  the  act  of  incorporation,  of  which  he  is 
bound  to  take  notice.  The  president  and  directors  of  the  bank 
expressly  deny  that  they  hare  waived,  or  ever  intended  to  waive, 
the  right  of  the  bank  to  the  lien,  for  debts  due  to  the  bank, 
by  the  form  of  the  certificate,  and  that  they  ever  directed  any 
transfer  to  be  made  to  Patton  which  should  stipulate  to  that 
effect  Under  such  circumstances,  it  must  be  held,  that  the 
shares  are  responsible  for  the  debts  due  to  the  bank. 

"  The  next  inquiry  is,  whether  the  bank  has  done  anything 
to  deprive  itself  of  the  lien  upon  the  shares  for  the  acceptance 
of  Patton,  since  the  same  became  due,  and  to  let  in  the  equita- 
ble title  of  the  plaintiff.  The  acceptance  is  not  yet  paid ;  and 
nothing  has  been  done  by  the  bank  affecting  its  rights,  unless 
the  subsequent  taking  of  security  for  the  acceptance  from 
Smith  can  be  construed  so  to  do.  Certainly  the  bank  had  a 
right  to  require  additional  security  from  the  indorser  of  the  ac* 
ceptance ;  and  it  cannot  be  perceived  upon  what  principles 
this  can  be  construed  an  extinguishment  of  its  lien  upon  the 
shares  of  the  acceptor.    A  creditor  may  lawfully  take  and  hold 
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several  securities  for  the  same  debt  from  his  joint  debtors ; 
and  he  cannot  be  compellable  to  yield  up  either  until  his  debt 
is  paid.  And  in  this  case,  there  is  no  want  of  equity  in  hold- 
ing the  shares  of  Patton,  who  is  the  immediate  debtor  to  the 
bank,  liable  in  the  first  instance,  rather  than  resorting  to  the 
security  of  an  indorser,  who  is  only  liable  upon  the  default  of 
the  acceptor.  The  decree  of  the  circuit  court  was,  therefore, 
reversed,  and  the  bill  dismissed." 

So  in  the  case  of  the  Huntingdon  Bank,  in  Pennsylvania ; 
that  bank,  it  appeared,  was  subject  to  the  provision,  that  its 
stock  '^  shall  be  assignable  and  transferable  on  the  books  of 
the  company  only  in  the  presence  of  the  president  or  cashier, 
and  in  such  manner  as  the  by-laws  shall  ordain ;  but  no  stock- 
holder ^  indebted  to  the  institution^  shall  be  authorized  to  tnake 
a  transfer^  or  receive  a  dividend^  till  such  debt  shall  have  been 
discharged^  or  security  to  the  satisfaction  of  the  directors  given 
for  the  same."  A  stockholder,  who  was  indebted  to  the  bank 
on  a  note  discounted,  and  also  for  an  instalment  due  for  the 
capital  stock,  gave  a  power  of  attorney  to  receive  the  divi- 
dends in  his  own  name,  and,  at  the  same  time,  another  pow- 
er of  attorney,  to  transfer  his  stock  to  the  plaintifiis,  who 
placed  in  the  hands  of  an  attorney  a  sum  of  money  to  pay  the 
instalment;  and  the  attorney,  after  depositing  the  money  to  his 
own  credit,  drew  a  check  in  favor  of  the  stockholder,  and  the 
money  was  applied  to  the  payment  of  the  instalment,  no  no- 
tice having  been  given  to  the  bank  of  the  power  to  transfer  the 
stock  until  some  months  afterwards.  The  court  held  the 
plaintiff  was  not  entitled,  either  to  a  transfer  of  the  stock,  or 
to  a  return  of  the  money  which  had  been  applied  to  the  pay- 
ment of  the  instahnent.'  If,  by  the  charter,  certificates  of 
stock  shall  be  assignable  in  the  books  of  the  corporation  imder 
such  regulations  as  the  board  of  trustees  shall  establish,  it  is 
competent  for  them  to  declare  by  a  by-law^  that  no  stockholder 


'  Rogers,  Ac.  v.  Haotingdon  Bank,  2  Serg.  h  Rawle  (Penn.)  R.  77 ; 
sod  see  also  Sewall  o.  Lancaster  Bank,  17  Serg.  &  Rawle  (Penn.)  R. 
986. 
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shall  transfer  while  he  is  in  default^  Where  the  plaintifli 
went  with  the  sheriff  to  attach  (under  the  statute)  shares  of  a 
stockholder  in  a  bank,  were  informed  by  the  cashier,  that,  by 
virtue  of  a  by-law  of  the  bank,  the  shares  of  the  stockholder 
were  pledged  to  the  bank  for  their  full  yalue,  as  security  for  a 
loan  made  to  him,  and  likewise  that  he  had  assigned  the 
shares  to  another  creditor,  who  had  exhibited  the  assignm^it, 
with  a  certificate  of  the  stock,  and  a  power  of  attorney  to 
transfer  the  same,  and  had  demanded  to  have  the  shares 
transferred  on  the  books  of  the  bank,  and  that  the  bank  had 
refused  on  the  ground,  that  the  shares  were  pledged  to  theoa; 
and  the  plaintiffs,  nevertheless,  obtained  execution,  and  boug^ 
the  shares  at  a  sheriff's  sale,  under  it;  in  an  action  for  the 
plaintiffs  against  the  bank  for  refusing  to  transfer  the  shares 
to  tfiem,  it  was  held,  that  either  the  pledge  to  the  bank,  or  the 
assignment  to  the  other  creditor,  was  valid,  and  that  the 
plaintiffs  therefore  had  no  cause  of  action  against  the  corpora- 
tion.* 

^  6.  Under  the  clause  of  the  Pennsylvania  act  r^ulating 
banks,  a  question  arose  as  to  what  was  meant  by  the  word 
^^  indebted ;  ^^  and  whether  a  stockholder,  who  had  ^ven  a 
note  to  the  bank,  had  a  right  to  transfer  be/ore  ii  became  due. 
It  was  held,  that  a  note,  given  by  a  stockholder  to  the  baidc, 
was  a  debt  due  from  him  to  the  bank,  before  as  wdl  as  after 
it  became  due,  according  to  the  meaning  of  the  act  Till- 
man, C.  J.,  observed,  '^  No  doubt,  this  restraint  on  the  transfer 
of  the  stock  was  intoided  for  the  benefit  of  the  bank.  But  of 
what  benefit  would  it  be,  if  the  stockholder  had  the  unre- 
strained right  of  transfer,  at  any  time  before  his  note  fell  doe? 
The  time  of  making  this  loan  is  that  at  which  the  directors 
must  look  out  for  security.  If  the  stock  was  pledged  by  law, 
they  might  be  easy  as  to  other  security.  But  if,  trusting  to 
this  pledge,  they  discounted  a  stockholder's  note,  who  had  the 


1  Canmogliain  v.  Alabuns  life  Ins.  Co.  4  Ak.  R«  (N.  6.)  668. 
•  Plymouth  Bank  v.  Bank  of  Norfolk,  10  Pick.  (Mass.)  R.  444. 
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right  to  withdraw  his  stock  at  pleasure,  then  the  security  in  fact 
amounted  to  nothing.  To  be  sure,  if  it  were  clearly  ascer- 
tained, that  by  '  indebted '  the  law  meant  nothing  but  a  debt 
oc/uaffy  due^  the  bank  directors  would  have  no  right  to  com- 
plain ;  because  they  would  know  that  the  stock  was  no  se- 
curity." * 

$  7.  A  transfer  of  stock  will  be  vaUd,  however,  as  between 
the  vender  and  vendee^  (subject  to  the  claims  of  the  corpora- 
tion) though  the  act  of  incorporation  provide,  that  no  such 
transfer  shall  be  vaUd  or  ineffectual  till  registered  in  a  book 
kept  for  the  purpose,  and  the  debts  due  from  the  vendor  to 
the  company  be  first  paid.'  Thus  in  the  case  of  the  Bank 
of  Utica  V.  Smalley,'  it  was  contended  that  C.  was  an  incom- 
petent witness  for  the  bank,  because  he  was  a  stockholder. 
Accordingly,  O.  immediately  transferred  his  stock,  and  was 
then  permitted  to  testify.  The  transfer,  it  was  contended, 
was  not  valid,  because  it  was  not  registered  in  a  book  kept  by 
the  company  for  that  purpose ;  the  sixth  section  of  the  act  of 
incorporation  providing  '^  that  no  transfer  of  stock  should  be  ef- 
fectual until  it  is  so  registered,  and  all  debts  due  from  the  stock- 
holder are  paid."  The  court  held,  that  this  provision  was  in- 
tended exclusively  for  the  benefit  of  the  bank,  Mr.  J.  Suther- 
land observing:  ''The  legislature  intended,  by  this  section,  to 
afford  to  the  bank  the  means  of  ascertaining  with  certainty 
who  they  were  bound  to  consider  and  treat  as  stockholders. 
But  if  A.,  being  a  stockholder  in  the  bank,  and  also  indebted 
to  the  bank,  transfer  his  stock  to  B.,  all  his  interest  passes.  It 
is  a  valid  transfer  as  between  A.  and  B.,  but  B.  takes  it  sub- 
ject to  the  claims  of  the  bank  against  A.  The  registry  can  be 
made  as  well  by  B.  as  A." 

So,  where  it  is  provided  that  no  transfer  of  any  share  in  the 
capital  stock  shaU  be  valid,  until  the  whole  be  paid  in,  if  a 

'  Grant  V,  Mechanics  Bank  of  Philadelphia,  15  Serg.  &  Rawle  (Penn.) 
R.140. 

*  Grant  o.  Fnnklin  Ins.  Co.  8  Pick.  (Mass.)  R.  00. 

*  Bank  of  Utioa  v.  Smalley,  S  Cowen  (N.  T.)  R.  770. 
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Stockholder  assign  his  interest  before  that  time,  it  is  conveyed 
to  the  assignee.  Thus,  in  Massachusetts,  in  the  Marbhhead 
Social  Insurance  Company^  the  action  was  assumpsit  for 
money  had  and  received;  second  count,  for  also  D.  B.  and  W. 
S.  were  indebted  to  B.  R.,  and  to  recover  his  demand,  &c.| 
he  caused  to  be  attached  150  shares  of  the  capital  stock  sub- 
scribed by  them  in  the  said  company,  and  sold  to  satisfy  his 
execution,  and,  thereupon,  the  plaintiff  purchased  them,  and 
notice  thereof  being  given  to  defendants,  they  became  obliged 
to  admit  him,  &c.  The  statute  incorporating  the  company 
provided,  that  no  transfer  of  any  share  in  it  should  be  valid, 
until  the  whole  capital  stock  should  be  paid  in.  D.  B.,  for 
himself  and  partner,  previously  to  the  attachment,  and  before 
all  the  stock  was  paid  in,  transferred  the  150  shares  to  J.  SL, 
who  was  their  creditor,  in  satisfaction  of  his  demand.  It  was 
held,  that  they  transferred  to  him  the  equitable  interest,  so  &i 
as  to  justify  the  corporation  in  issuing  the  certificate  of  shares 
to  him,  and  to  consider  him  the  true  owner  when  all  the  stock 
was  paid  in.  The  court  went  on  the  ground,  that  the  intent 
of  the  legislature,  in  the  prohibition,  was  only  to  prevent 
speculations  in  the  scrip,  &c.,  and  not  intended  to  prevent  a 
debtor^ s  bona  fide  transfer  to  his  creditor ;  ^  and  that  the  cred- 
itor might  be  substituted  for  the  debtor,  smd  might  acquire  the 
right,  l^y  payment  of  the  residue  of  the  subscription  to  have 
the  transfer  entered  upon  the  books,  and  to  have  a  certificate 
of  his  shares.* 

The  Supreme  Court  of  Connecticut  have,  however,  consid- 
ered that  where  it  is  required,  that  a  sale  of  shares  shall  be 
registered,  the  registry  operates,  not  merely  to  perfect  a  con- 
veyance previously  begun,  or  to  give  notice  of  a  conveyance 
previously  perfected,  but  is  of  itself  the  originating'  ad  in  the 
change  of  title.  Thus,  the  shares  of  the  Marlborough  Manu- 
facturing Company  were  made  by  the  charter  of  the  company, 
transferable  only  on  their  books  in  such  form  as  the  directors 


'  Qoiner  v.  Marblehead  Social  Ids.  Co.  10  Mass.  R.  476  ;  1  Dane's  Afat. 
466. 
'  And  see  Sargent  v.  Essex  Mar.  Railway  Corp.  9  Pidc.  (Masa.)  R.  d03« 
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should  prescribe.  A  by-law  was  duly  established,  which  re- 
quired, "  that  all  transfers  of  stock  should  be  made  by  assign- 
ment on  the  treasurer's  book,  either  in  person,  or  by  autho- 
rized attorney,  on  surrender  of  the  certificate  granted  for  the 
stock,  and  a  new  certificate  being  granted  by  the  treasurer." 
No  assignment  was  made  on  the  book;  no  certificates  of 
ownership  were  surrendered,  or  new  ones  received ;  and  noth- 
ing was  done,  but  the  giving  of  the  credit  of  the  amount  of 
the  share,  on  the  treasurer's  book  to  the  successive  holders. 
The  court  was  of  opinion,  that  the  stock  had  not  been  legally 
transferred.  "Though  the  form  of  the  assignment  is  not 
pointed  out,"  said  C.  J.  Swift,  "  yet  the  by-law,  on  its  fair 
construction,  requires,  that  there  must  be  a  written  (assignment 
im  the  trecLSurer^s  book,  subscribed  by  the  assignor,  or  his  aur 
ihorized  attorney,  to  constitute  a  transfer  of  the  stock.^' ' 

And  a  sale  on  pledge  of  stock,  accompanied  by  a  letter  of 
attorney  to  make  the  transfer,  where  the  regulation  is  that  no 
transfer  shall  be  ralid  until  received  for  record,  is  of  no  avail, 
in  Connecticut,  to  convey  a  title,  until  the  transfer  is  received 
for  record.  For  in  all  transfers  subject  to  such  regulation,  the 
change  of  title  takes  place  when  the  instrument  of  transfer  is 
received  for  record  by  the  clerk ;  and  th^  transfer  bears  date 
from  that  time.  Therefore,  where  A.,  the  holder  of  certain 
shares  of  stock  in  such  company,  agreed  with  B.  to  transfer 
them  to  him,  as  security  for  acceptances  and  advancements 
made  by  B.  for  A. ;  and  for  that  purpose  A.,  on  the  20th  of 
October,  at  9  o'clock,  A.  M.,  executed  and  delivered  to  B.  a 
letter  of  attorney  to  the  clerk  of  the  company,  authorizing 
him  to  transfer  such  shares  to  B.,  which  was  sent  by  mail  to 
the  clerk,  and  was  received  by  him,  on  the  8th  of  November 
following,  in  pursuance  of  which  he  made  a  regular  transfer 
of  the  shares  to  B.  on  the  books  of  the  company;  C,  a  cred- 
itor of  A.,  attached  the  same  shares,  on  the  20th  of  October,  at 
10  o'clock,  A.  M.  in  a  suit  against  A.,  in  which  he  recovered 


*  Marlborough  Man.  Co.  v.  Smith,  2  Conn.  R.  579 ;  and  see  the  Newton 
and  Bridgeport  Tarn.  Co.  3  Conn.  R.  644. 
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judgment,  more  than  two  years  afterwards,  and  had  his  exe- 
cution levied  on  the  shares,  which  were  sold,  and  C.  hecame 
the  purchaser ;  it  was  held,  that  C.  obtained  thereby  a  legal 
title,  and  B.  had  no  title,  to  the  shares.  Dagget,  J.,  who  gave 
the  opinion,  said,  that  the  case  must  be  governed  by  the  deci- 
sion in  the  case  of  the  Marlborough  Manufacturing  Company, 
and  the  Newton  and  Bridgeport  Turnpike  Company;*  and 
that,  in  the  last  of  those  cases,  the  judgment  proceeded  upon 
the  precise  point  raised  in  the  case  before  him.* 

But  in  Connecticut  a  written  assignment  of  stock,  made  «i 
paisy  according  to  the  prescribed  form,  and  seasonably  regis- 
tered on  the  books  of  the  company,  is  a  transfer  on  the  books 
of  the  company,  within  the  meaning  of  the  charter  requiring 
it. 

Thus,  in  Northup  v.  Curtis  and  others,*  the  sole  question 
was,  whether  when  stock  in  a  turnpike  had  been  attached, 
the  stock  had  not  been  previously  and  in  a  legal  manner 
transferred  to  one  H.  The  act  incorporating  the  company 
provided  that  the  shares  of  the  stock  should  be  transferable 
only  on  the  books  of  the  company,  in  such  manner  as  the 
company  should  by  their  by-laws  direct;  and  a  by-law  of  the 
company  provided  that  the  board  of  directors  should  prescribe 
the  form  of  transfer  to  be  registered  by  the  clerk,  on  the 
books  of  the  company,  and  that  no  transfer  should  be  valid, 
unless  so  made  and  registered.  In  1803,  before  any  transfer 
of  the  shares,  the  directors  prescribed  the  following  form  of 
transfer :  "  I,  B.  D.  of  N.,  in  the  county  of  F.,  do,  by  these 
presents  assign,  make  over,  and  transfer  to  G.  H.  of  W.,  foD 
original  shares  in  the  capital  stock  of  the  Bridgeport  and 
Newton  Turnpike  Company,  with  all  the  privileges,  and  sub- 
ject to  all  the  burthens  thereunto  appertaining,  value  received 

*  Sapra. 

*  Oxford  Tarn.  Co.  v.  Bannell,  6  Conn.  R.  55S.  In  the  case  of  the  Nev- 
ton  and  Bridgeport  Turn.  Co.  it  wan  held,  that  the  registry  operates,  not 
merely  to  perfect  a  conTeyance  previously  hegun,  ^r  to  give  notioe  of  a 
conveyance  previously  perfected,  but  is  of  itself  the  originating  act  in  Urn 
change  of  title.    3  Conn.  R.  544. 

'  Northnp  v.  Curtis,  &e.  5  Conn.  R.  S46. 
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of  him,  the  said  6.  H.    Witness  my  hand,"  &c.    In  1814, 
B.  Hine  held  two  shares  of  the  stock  for  which  he  was  an 
original  subscriber,  and  was  the  assignee  of  one  hundred  and 
sixty  and  a  half  shares,  under  bills  of  sale  from  sundry  per- 
sons, made  in  pais,  in  the  form  prescribed  by  the  by-law,  and 
afterwards  registered  on  the  books  of  the  company.    The 
plaintiff  claimed,  that  on  the  27th  of  December,  1814,  Hine, 
in  payment  of  debts  due  from  him  to  them  respectively, 
assigned  to  E.  Graves  and  J.  Graves  sixty-two  and  an  half 
shares,  and  to  the  plaintiff  one  hundred  shares,  by  bill  of  sale, 
in  the  form  prescribed  by  the  by-law ;  and  that  afterwardsi 
viz.  on  the  28th  of  December,  1814,  such  assignments  were 
registered  at  full  length,  on  the  books  of  the  company,  by  the 
clerk.     The  plaintiff  had  since  acquired  the  title  of  E.  and  J. 
Graves.     The  defendants  claimed,  and  introduced  evidence  to 
prove,  that  after  the  bills  of  sale  had  been  executed  by  Hine, 
they  were  delivered  by  him  to  one  Masters,  to  be  carried  to 
be  registered ;  and  that  Masters  then  had  in  his  hands  five 
writs  of  attachment  against  Hine;   and  it  was  agreed  by 
Hine,  that  these  writs  would  be  carried  with  the  bills  of  sale 
to  the  clerk's  office,  and  should  be  served  first  on  Hine's  stock, 
and  that  the  bills  of  sale  should  then  be  delivered  to  the  clerk 
to  be  registered ;  and  that  accordingly,  the  writs  were  served, 
and  the  bills  of  sale  delivered,  in  that  order.     The  defendants 
also  claimed,  that  S.  Noble  attached  the  stock  of  Hine,  on  the 
same  day,  before  the  bills  of  sale  were  received  for  record ;  and 
that  after  the  service  of  the  other  attachments,  and  after  the 
receipt  of  the  bills  of  sale  by  the  clerk,  but  before  they  were 
recorded  at  length,  viz.  at  2  o'clock  in  the  morning  of  the  28th 
of  December,  J.  Nichols  attached  the  same  stock ;  and  that  all 
these  attachments  were  regularly  with  the  judgments  recov- 
ered, and  executions  issued  thereon  levied  on  the  stock  in 
question,  the  whole  of  which  was  sold  according  to  law. 
And  the  defendants  offered  in  evidence  such  attachments, 
judgments,  and  executions,  and  sales  thereon,  to  show,  that 
the  plaintiff  had  no  title  to  any  part  of  the  stock.     The  plain- 
tiff admitted,  that  the  two  shares,  for  which  Hine  was  an 
original  subscriber,  might  legally  be  taken  by  attachment  and 
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execution ;  but  objected  to  the  evidence  offered  by  the  defend* 
ants  for  the  purpose  of  disproving  the  plaintiff's  title  to  any  of 
the  other  shares  claimed  by  him,  on  the  ground,  that  Hine 
had  no  title  at  law  to  them.  The  defendants  insisted,  that  the 
transfers  to  Hine,  having  been  made  and  registered  on  the 
books  of  the  company,  in  pursuance  of  the  by-law,  and  in  the 
form  prescribed  by  the  directors,  were  made  on  the  books  of 
the  company  pursuant  to  the  charter ;  so  that  Hine  thereby 
had  a  legal  title  to  all  the  shares ;  and  that,  as  all  the  attach* 
ments  were  made  before  the  transfers  from  Hine  to  E.  and  J. 
Graves,  and  to  the  plaintiff,  were  recorded  at  full  length  on 
the  books  of  the  company,  they  had  priority  thereto,  and  took 
all  the  shares,  so  that  the  plaintiff  acquired  no  title  whatso- 
ever, in  law  or  equity,  to  any  part  of  the  stock  in  question. 
The  court  were  of  this  opinion,  and  admitted  the  evidence 
offered  by  the  defepdants,  and  thereupon  decreed,  that  the 
plaintiff  should  take  nothing  by  his  bill ;  and  upon  a  motion 
for  a  new  trial  it  was  held  by  all  the  judges,  that  it  could  not 
be  granted.^ 

^  8.  A  doubt  has  been  entertained,  whether  a  contract  for 
the  transfer  of  stock  is  within  the  17th  section  of  the  English 
statute  of  frauds.*  In  an  action  for  shares  in  the  stock  of  the 
Gfovemor  and  Company  of  the  copper  mines  in  England,  the 
Judges  of  the  Conunon  Pleas,  and  afterwards  all  the  Judges  of 
England,  were  equally  divided  on  the  question,  whether  this 
was  a  contract  c(»ning  within  the  statute  of  frauds.*  In  a 
subsequent  case  the  plaintiff  had  agreed  with  one  Green,  who 
was  the  defendant's  broker,  for  £5000  South  Sea  stock,  at 
£187  per  cent,  to  be  delivered  about  ten  days  aAer  ;  and  at 
the  day  appointed,  the  plaintiff  attended  at  the  transfer  office 
all  day  with  his  money,  but  the  defendant  never  came,  and 
stock  having  in  the  mean  time  considerably  risen,  the  defend- 


^  See,  as  to  transfer  of  stock  in  reference  to  regulation  established  by  by- 
laws, ante,  Chap.  X.  ^  5,  parts  5  and  6. 

*  d9  Car.  n.  c.  8,  ^  4. 

*  Pickering  o.  Appleby,  2  P.  Wins.  308,  cited  in  Long  on  Sales,  56. 
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ant  refused  to  transfer.  Thereupon,  the  plaintiff  filed  a  bill 
in  chancery  for  a  specific  performance^  and  the  defendant 
pleaded  the  statute  of  frauds.  When  the  case  came  on  before 
the  Chancellor,  he  seemed  to  be  of  opinion  that  the  plea  was 
good,  and  said,  that  it  had  been  held  so  in  many  cases.  The 
defendant,  however,  having  barely  pleaded  the  statute,  with- 
out  adding  that  there  was  no  memorandum  of  the  agreement, 
the  plea  was  held  bad  on  that  account*  In  a  subsequent  case 
in  chancery,  where  a  bill  was  filed  for  a  specific  ^rformance 
of  an  agreement  for  the  transfer  of  some  York-Building's 
stock,  it  became  unnecessary  ultimately  to  decide  the  question, 
whether  the  contract  was  within  the  statute  of  frauds,  as  the 
case  was  decided  on  the  ground  of  the  defendant's  plea  being 
badly  pleaded.'  It  has,  however,  been  since  decided,  that 
shares  in  joint  stock  corporations  are  not  goods,  wares,  or 
merchandises  within  sec.  17,  of  the  statute  of  frauds ;  and  a 
contract  relating  to  the  sale  of  them  need  not  be  in  writing.* 

In  a  case  where  A.  was  bound  to  transfer  £300  East  India 
stock  before  the  30th  of  September,  though  the  stock  had  risen 
considerably,  yet  the  transfer  was  decreed  in  specie,  as  also  an 
accoimt  of  the  past  dividends.'*  In  a  later  case.  Lord  Eldon 
said,  the  broad  principle  of  the  court  was,  that  no  attention 
whatever  is  paid  to  the  rise  or  fall  of  the  stock ;  and  upon  that 
ground,  it  is  considered  equal,  whether  the  appropriation  is  on 
one  day  or  another ;  the  party  takes  the  rise  or  fall  as  it 
happens.*  Where  a  transfer  of  stock  was  made  by  way  of 
loan  upon  bond,  with  condition  to  replace  the  stock  in  six 
months,  with  interest  in  the  mean  time  at  5  per  cent. ;  and  the 
stock  not  being  replaced  and  being  depreciated,  it  was  held 
that  the  obligee  was  entitled  to  the  value  of  the  stock  at  the 


'  Maasell  o.  Cooke,  Free,  in  Chan.  633 ;  also  cited  as  abo?e. 

'  Colt  V.  Netterrille,  9  P.  Wma.  304 ;  see  also  Sel.  Caa.  in  Chaa.  41,  and 
Starkie  on  £y.  (Am.  Ed.)  Vol.  2,  p.  608. 

'  £x  parte  Lancaster  Canal  Co.  (Baotraptcy)  1  Dea.  ft  ChiU  R.  300. 

^  Gardner  v.  Pnller,  2  Vein.  304. 

*  Per  Lord  Eldon,  Ex  parte  Pye,  18  Tea.  155 ;  and  see  Morris  o.  Preston, 
7  Yes.  551. 
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time  of  the  transfer,  with  interest  at  5  per  cent,  to  the  time  of 
the  report,  credit  being  given  for  some  payments  on  account  of 
the  principal.  In  an  action  recently  after  an  agreement  to 
transfer  stock,  the  rise,  if  any,  would  be  given  by  a  jury  in 
damages/  If  a  trustee  sells  stock,  the  cestui  que  trust  has  an 
option,  either  to  have  the  stock  or  the  produce  of  it  with 
interest'  A  bill  will  not  lie  for  a  specific  performance  of  an 
agreement  to  transfer  stock,  unless  where  the  thing  contracted 
for  may  be  particularly  commodious  to  the  party.'  In  Nutt* 
brown  r.  Thornton,*  the  council  cited  Errington  v.  Aynesly,* 
to  show  that  there  was  no  instance  of  a  decree  for  the  specific 
dehvery  of  chattels,  where  a  compensation  may  be  made  in 
damages.  It  was  stated,  in  1804,  by  Lord  Eldon,  that  it  was 
now  perfectly  settled,  that  the  court  of  chancery  would  not 
enforce  the  specific  performance  of  a  contract  for  a  transfer  of 
stock ;  but  he  continued,  "  in  a  book  I  have  of  Mr.  Brown's^ 
I  see  Lord  Hardwicke  did  that." ' 

§  9.  It  was  laid  down  by  C.  J.  Tilghman,  that  ''  every 
country  has  the  right  of  regulating  the  transfer  of  all  personal 
property  within  its  territory ;  but  when  no  positive  regulation 
exists,  the  owner  transfers  it  at  his  pleasure."  ^  Lord  Mans- 
field has  mentioned,  that  the  local  nature  of  contracts  respect- 
ing the  public  funds,  or  stocks  requires  them  to  be  carried  into 
execution  according  to  the  local  law.*    The  same  rule,  says 


■  Forest  v.  Elwes,  4  Yes.  408»  407. 

'  Ibid.  In  an  action  for  a  refusal  to  transfer,  the  plaintiff  is  not  limited  to 
a  recovery  of  the  mere  excess  in  the  Talue  of  the  stock  above  par,  bnt  b 
entitled  to  recover  the  fall  value  of  the  stock  at  its  highest  price,  betweea 
the  time  of  the  refusal  to  permit  a  transfer,  and  the  time  of  the  commeDoe> 
ment  of  the  suit.  Kortright  v.  Buffalo  Com.  Bank,  SO  Wend.  (N.  T.)  R. 
91. 

'  Cud  9.  Rutter,  1  P.  Wms.  570. 

«  10  Yes.  159. 

*  3  Bro.  C.  C.  341. 

*  Nnttbrown  o.  Thornton,  sup. 

^  Morton  v.  MUne,  6  Binn.  (Penn.)  R.  361. 

*  Robinson  o.  Bland,  S  Burr.  R.  1079. 
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Story,  in  his  "  Conflict  of  Laws,"  may  properly  apply  to  all 
other  local  stock  or  funds,  although  of  a  personal  nature,  such 
as  hank  stock,  insurance  stock,  turnpike,  canal,  and  hridge 
shares,  and  other  incorporeal  property,  owing  its  existence  to, 
or  regulated  by,  peculiar  local  laws.*  But  although  stocks  of 
this  nature  can  only  be  transferred  according  to  the  forms  of 
the  ies  rei  sUtBy  so  as  to  confer  a  legal  title  on  the  purchaser : 
yet  it  will  give  the  purchaser  a  right  of  action,  to  compel  th^ 
vendor  to  make  a  transfer  in  the  manner  required  by  the  local 
law.'  Contracts,  says  Story,  to  transfer  such  property,  would 
be  valid  if  made  according  to  the  lex  domicilii  of  the  owner, 
or  the  lex  loci  conirtxclasy  unless  such  contracts  were  specially 
jHTohibited  by  the  lex  rei  Hka;  and  the  property  would  be 
treated  as  personal,  or  as  real,  in  the  course  of  administration, 
according  to  the  local  law.' 

§  10.  It  is  an  incumbent  duty  on  the  part  of  a  bank,  or 
other  joint  stock  corporation,  not  to  permit  a  transfer  of  stock 
until  they  are  satisfied  of  a  party's  authority  to  transfer.  If 
stock  be  transferred  under  a  forged  power  of  attorney,  the 
real  {HToprietor  is  entitled  to  have  it  replaced  by  the  c(»npany, 
and  also  the  dividends  due  thereon.  This  point  was  deter- 
mined, in  a  case  in  which  the  Bank  of  England  was  defend* 
ant,  and  one  which  was  twice  argued.^  It  was  an  action  on 
the  case ;  and  it  appeared,  that  the  plaintiff,  in  the  month  of 
May,  1819,  had  standing  in  his  own  name  on  the  books  of  the 
bank,  £10,000  3  per  cent  consolidated  bank  annuities,  £178 
10  per  annum  long  annuities,  and  £800  navy  5  per  cent,  an- 
nuities. In  October,  1819,  bj  virtue  of  certain  instruments 
purporting  to.  be  powers  of  attorney  executed  by  the  plaintiff 
to  the  Messrs.  Drummonds,  they  sold  out  two  several  sums  of 


'  Story  on  Con.  Laws,  315. 

'Barge  Comm.  on  Colonial  and  Foreign  Law,  Pt.  8,  oh.  90,  p.  750, 
€i  teg. 

'  Story  on  Con.  Laws,  316. 

^  Davis  V.  Bank  of  England,  2  Bing.  383 ;  and  also  fiilly  reported  in  3 
Petendorf '8  Abe  410. 
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£5000  of  the  3  per  cent  consolidated  bank  annuities,  and 
afterwards  £75  bank  long  annuities,  part  of  the  said  stock 
then  standing  in  the  name  of  the  plaintiff.  The  signatures  to 
these  powers  of  attorney  proved  to  be  forgeries;  and  the 
question  the  court  were  called  upon  to  decide  was,  whether 
the  stocks  which  stood  in  the  plaintiflTs  name  on  the  books  of 
the  bank  had  been  transferred  out  of  that  name.  Their  opin- 
ion was,  that  the  plaintiff's  property  in  the  funds  had  not 
been  transferred ;  that  he  was  still  the  legal  holder  of  those 
funds,  and  entitled  to  the  dividends  payable  on  account  of 
them.  They  considered  it  clear,  that  a  transfer  in  writing  not 
made  by  the  party  transferring,  or  some  agent,  duly  autho- 
rized, could  have  no  effect ;  and  they  thought,  that  the  rule, 
that  a  forged  indorsement  on  a  bill  of  exchange  ccmveys  no 
interest  in  such  bill,  was  applicable  to  the  question  before 
them.  They  laid  down  the  broad  principle,  that  transferable 
shares  of  the  stock  of  any  company  could  not  be  divested  out 
of  the  proprietor  by  any  act  of  the  company,  without  the 
authority  of  the  stockholder ;  and  maintained  that  the  Bank 
of  England  had  no  more  authority  to  affect  the  interest  of  any 
stockholder,  than  the  most  insignificant  chartered  company 
had  to  dispose  of  the  shares  of  the  members  of  such  a  com- 
pany. 

In  the  opinion  given  by  the  court  in  the  above  case,  the 
court  observed  J  "We  are  not  called  on  to  decide,  whether 
those,  who  purchase  the  stocks  transferred  to  them  under  the 
forged  powers,  might  require  the  bank  to  confirm  that  pur- 
chase to  them,  and  to  pay  them  the  dividends  on  such  stocks, 
or  whether  their  neglect  to  inquire  into  the  authenticity  of  the 
power  of  attorney  might  not  throw  the  loss  on  them  that  has 
been  occasioned  by  the  forgeries.  But  to  prevent,  as  iar  as 
we  can,  the  alarm  which  one  argument  urged  on  behalf  of 
the  bank  is  likely  to  excite,  we  will  say,  that  the  bank  cannot 
refuse  to  pay  the  dividends  to  subsequent  purchasers  of  these 
stocks.  If  the  bank  should  say  to  such  subsequent  purchas- 
ers, the  persons  from  whom  you  bought  were  not  legally 
possessed  of  the  stocks  they  sold  to  you,  the  answer  would 
be,  that  the  bank,  in  the  books  which  the  law  requires  them 
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to  keep,  and  for  the  keeping  of  which  they  receive  a  remu- 
neration from  the  public,  have  registered  these  persons  as  the 
owners  of  these  stocks,  and  the  bank  cannot  be  permitted  to 
say  that  such  persons  were  not  the  owners.  If  this  be  not  the 
law,  who  will  purchase  stock,  or  who  can  be  certain  that  the 
stock  which  he  holds  belongs  to  him  ?  It  has  ever  been  an 
object  of  the  legislature  to  give  facility  to  the  transfer  of  shares 
in  the  public  funds.  This  facility  of  transfer  is  one  of  the 
advantages  belonging  to  this  species  of  property;  and  this 
advantage  would  be  entirely  destroyed  if  a  purchaser  should 
be  required  to  look  to  the  regularity  of  the  transfers,  to  all  the 
various  persons  through  whom  such  stock  had  passed.  In- 
deed, from  the  manner  in  which  the  stock  passes  from  man  to 
man,  from  the  union  of  stock  bought  of  different  persons 
under  the  same  name,  and  the  impossibility  of  distinguishing 
what  was  regularly  transferred  from  what  was  not,  it  is  im- 
possible to  trace  the  title  of  stock  as  we  can  that  of  an  estate. 
We  cannot  look  further,  nor  is  it  the  practice  ever  to  attempt 
to  look  further,  than  the  bank  books  for  the  title  of  the  persons 
who  propose  to  transfer  to  the  persons  therein  named."  The 
court  having  decided,  that  the  stocks  remained  the  property  of 
the  plaintiff,  he  of  course  was  also  entitled  to  the  dividends ; 
and  therefore  the  whole  consequences  of  the  forgery  would 
fall  upon  the  bank.* 

In  the  case  last  cited,  it  appears  that  the  plaintiff  knew  of 
the  forgeries,  and  concealed  them,  though  they  did  not  come 
to  his  knowledge  until  several  months  after  tliey  were  commu- 
ted. And  when  he  was  informed  by  the  person  who  com- 
mitted them,  (his  brother,)  that  he  had  done  so,  he  did  not 
communicate  such  information  either  to  the  bank  or  to  any 


*  Bridgeman,  in  his  Chancery  Digest,  says ;  *'  Where  stock  was  trans- 
feired  under  a  forged  power,  the  transfer  is  void  and  the  right  owner  shall 
not  be  hurt ;  but  the  dividends  received  under  the  false  power,  together  with 
the  stock,  shsll  be  taken  from  the  assignees,  and  restored  to  the  right 
owner; "  and  the  case  of  Hildyard  v.  South  Sea  Co.  (2  P.  Wms.  76,)  is 
cited.  But  this  decision,  Bridgeman  adds,  does  not  appear  to  hare  been 
followed ;  for  Ashby  v.  Blackwell,  (Amb.  503,)  is  amtra. 
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magistrate,  until  after  the  brother  had  escaped  from  the  prison 
in  which  he  was  confined,  and  was  probably  out  of  the  king- 
dom. This  conduct  of  the  plaintifi^  the  court  thought,  under 
circumstances,  might  amount  to  a  misdemeanor;  and  they 
said,  that  in  this  case  the  plaintiff  could  only  receiire  such  dir- 
idends  as  he  had  required  the  bank  to  pay  him,  and  which 
they,  having  been  so  required,  had  refused  to  pay,  and  that  (he 
dividends  demanded  were  those  which  became  due  on  the  long 
annuities  on  the  6th  April,  1820,  and  those  on  the  consc^ 
which  became  due  in  the  month  of  July  in  the  same  year. 
These  dividends,  it  was  contended,  the  plaintiff  was  barred 
from  receiving,  because  the  ban^  (the  plaintiff  not  having 
given  information  of  the  forgeries)  mig^t  have  paid  them  to 
other  persons.  The  opinion  of  the  court  was  as  follows: 
"  We  agree  with  the  counsel  for  the  bank,  that  if  it  had  ap- 
peared that  the  bank  had  paid  these  dividends  to  persons  to 
whom  (if  the  plaintiff  had  informed  them  of  the  forgeries,  as 
he  ought  to  have  done,  on  the  25th  March,  1820,)  they  oould 
have  refused  to  pay,  then  he  cannot  recover  such  divid^ids  in 
this  action.  We  say,  in  the  language  of  L(»rd  Mansfield,  in 
Bird  V.  Randall,  that  whatever  will  in  equity  and  conscience, 
according  to  the  circumstances  of  the  case,  bar  the  plaintiff's 
recovery,  may  be  given  in  evidence  by  the  defendant,  because 
the  plaintiff  must  recover  upon  the  justice  and  conscience  of 
his  own  case,  and  on  that  only ;  but  we  say,  that  it  does  not 
appear  in  this  Case  that  anything  was  given  in  evidence  by 
the  defendants  that  did  in  equity  and  conscience  bar  the  jdain- 
tiff.  It  is  not  enough  for  the  defendants  to  say,  that  they  might 
have  paid  these  dividends  to  other  persons.  To  defend  the 
action,  on  the  principle  laid  down  by  Lord  Mansfield,  they 
must  prove,  that  they  have  paid  them  to  persons  to  whom  they 
could  have  refused  to  pay  them,  had  they  been  informed  of 
the  forgeries.  But  no  evidence  of  any  such  payment  appears 
in  this  case.  It  has  been  insisted  at  the  bar,  that  upon  princi- 
ples of  public  policy,  we  ought  not  to  permit  the  plaintiff  to 
prevail  in  his  action.  Public  policy  is  a  doctrine  on  which 
judges  should  proceed  with  caution,  otherwise  the  rights 
of  the  subjects  of  this  country  would  depend  on  their  dj»- 
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cretion.  There  are  many  things  which  most  of  us  think 
against  good  policy  for  which  actions  are  brought,  for  in- 
stance, wagers.  We  ought  not  to  trust  ourselves  with  so 
dangerous  a  power,  as  that  of  acting  judicially  on  disputable 
policy. 

"  Can  we  say,  that  indisputable  policy  requires  that  a  man 
should  lose  his  all  for  a  misprision  of  felony  ?  Policy  prevents 
the  assertion  of  a  civil  right,  in  cases  of  this  nature  where  ac- 
tions are  brought  for  doing  something  directly  injurious  to  the 
public,  or  declared  to  be  so  by  positive  law. 

''  Thus,  if  the  law  has  forbidden  the  doing  of  an  act,  it  has 
recognized  the  impoUcy  of  doing  it,  or  if  it  has  commanded  an 
act  to  be  done,  it  has  recognized  the  impolicy  of  not  doing  it ; 
and  the  courts  would  not  allow  an  action  to  be  maintained  for 
doing  the  act  prohibited,  or  abstaining  from  doing  the  act  com- 
manded. Therefore,  if  the  plaintiff's  action  had  been  founded 
on  the  concealment  of  the  forgeries,  it  could  not  have  been 
supported.  But  the  action  is  founded  on  the  refusal  of  the 
bank  to  bay  on  demand  the  dividends  of  the  plaintiff,  due  on 
stocks  belonging  to  him.  The  misprisions  of  felony,  of  which 
he  has  been  guilty,  forms  no  part  of  this  case.  If  misprision 
of  felony  is  to  be  opposed  to  the  action,  it  must  be  on  the 
ground,  that  the  plaintiff,  having  had  a  good  cause  of  action 
on  account  of  the  bank's  refusing  to  do  their  public  duty  by 
paying  his  dividends,  has  forfeited  his  right  to  maintain  such 
action  by  being  guilty  of  misprision  of  felony.  We  know 
nothing  of  forfeitures  on  notions  of  public  policy  j  for  forfeit- 
ures we  must  have  positive  law.  Misprision  of  felony  is  but  a 
misdemeanor,  and  punished  not  by  any  forfeiture,  but  by  fine 
and  imprisonment,  at  the  discretion  of  the  court  before  which 
the  offender  is  convicted.  The  defendants  cannot  have  at- 
tempted to  apply  to  this  case  the  rule,  that  civil  actions  are 
merged  in  a  felony.  If  the  plaintiff  was  seeking  to  recover 
what  had  been  obtained  by  means  of  these  forgeries,  either 
from  tlie  forger  or  any  person  who  had  received  the  property 
from  him,  the  defendants  might  protect  themselves  under  this 
rule. 

*'  But  it  has  never  been  held,  that  the  owner  caimot,  before 
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prosecution  of  the  felon,  proceed  for  redress  against  the  persons 
through  whose  negligence  the  thief  committed  the  fel<xi7.  If 
goods  are  stolen  from  a  carrier  or  innkeeper,  the  owner  may 
bring  his  action  against  them  without  instituting  any  prosecu- 
tion against  the  felon.  The  bank  stands  in  the  situation  of 
the  carrier  or  innkeeper.  It  has  never  been  decided,  that  a 
concealment  of  felony  from  the  carrier  or  innkeeper,  by  the 
owner  of  the  goods,  was  an  answer  to  such  an  action.  Con- 
cealment can  be  no  answer,  except  the  jury  were  to  infer  firom 
it,  that  the  owner  was  privy  to  the  robb^y,  or  the  defendant 
could  show,  that  such  concealment  had  prevented  him  from 
recovering  the  goods.  This  case  was  put  to  us  in  a]^:ument ; 
A.,  knowing  that  B.  has  forged  A.'s  name  to  a  draft  on  his 
banker,  sees  B.  come  out  of  the  banker's  shop  with  the  money 
obtained  by  the  forgery,  and  neither  arrests  B.,  or  gives  any 
information  to  the  banker.  Could  A.  recover  this  mcHiey  again 
from  the  banker  7  A  jury  in  such  a  case  must  find  that  A. 
was  privy  to  the  forgery  at  the  time  it  was  conunitted,  and 
they  would,  I  think,  infer,  that  A.  assented  to  it,  and  such 
finding  would  prevent  his  recovering  in  an  action  against  the 
banker.  But  in  the  present  case,  the  jury  have  expresdy 
negatived  all  knowledge  by  the  plaintiff,  until  three  months 
after  the  forgeries.  They  have  also  negatived  assent,  saying, 
they  have  no  instance  of  assent,  except  the  concealment  of 
what  came  to  the  defendant's  knowledge  in  three  months  after 
the  forgeries,  from  which  they  have  not  inferred  assent,  not 
can  we." ' 

$  11.  There  is  a  case  in  the  old  reports  of  Bamardiston, 
where  a  man  of  the  name  of  Edward  Harrison  got  the  South 


^  The  jadgmeat  in  this  ease  was  reversed  in  the  Court  K.  B.  (5  Ban  & 
C.  185)  and  although  the  reversal  took  place  on  the  ground  of  a  defeat  in 
the  pleadings,  the  guarded  manner  which  was  used  in  delivering  the  jadg- 
ment,  so  as  to  avoid  giving  any  sanction  to  the  decision  in  the  Common  Pleas, 
gives  reason  to  suspect,  says  a  late  English  writer,  that  the  latter  is  not  t» 
be  considered  as  an  unimpeachable  authority.    Woolrych  on  Com.  & 
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Sea  stock,  belonging  to  another  Edward  Harrison,  put  to  his 
account  in  the  books  of  the  company,  and  then  transferred 
this  stock  to  his  broker  to  sell,  and  which  stock  the  broker 
sold.    A  bill  in  chancery  was  filed  by  the  executors  of  Edward 
Harrison,  the  owner  of  the  stock,  against  the  executors  of  Ed* 
ward  Harrison,  who  so  fraudulently  procured  it  to  be  put  in 
his  name ;  and  the  chancellor  said,  that  the  plaintiff  should 
have  a  quantity  of  stock  equal  to  that  transferred  bought  for 
him,  or  else  have  a  satisfaction  for  the  stock  equal  to  what  it 
was  worth  at  the  time  it  was  sold  out    And  his  lordship  ad- 
ded, there  is  another  more  difficult  question,  and  that  is,  how 
far  the  company  may  be  liable  to  make  satisfaction,  in  case 
there  are  not  sufficient  assets  left  by  the  Harrison  who  im- 
properly possessed  himself  of  this  stock.    In  this  case,  it  was 
assum^,^  that  the  stock  had  passed  out  of  the  name  of  the 
owner  by  this  transfer  under  a  fraudulent  assumption  of  his 
name,  although  he  niBver   assented  to  such  transfer;    but 
whether  it  had  so  passed  or  not,  was  not  considered.    But  it 
has  been  thought,  that  this  case  was  not  correctly  reported 
by  BamaidiBton.*    The  same  case  is  to  be  found  in  2  Atkjms, 
in  the  name  of  Harrison  v.  Harrison.    It  appears  by  the  latter 
report,  that  the  stock  was  transferred  by  a  trustee,  and  if  so, 
the  question,  whether  a  transfer  unauthorized  by  the  stock- 
holder would  alter  the  property  in  the  stock,  could  not  have 
arisen,  the  trustee  having  a  legal  authority  to  transfer,  though 
he  might  be  guilty  of  a  breach  of  trust  by  exercising  that  au- 
thority. 

§  12.  Where  property  is  of  so  intangible  a  nature,  as  shares 
in  the  stock  of  a  corporation^  there  can  be  no  change  of  posses- 
sion. And  as  it  is  uncertain  whether  they  are  under  attach- 
ment or  not,  the  sale  of  them  upon  execution  is  not  justifiable 
at  common  law.*    Thus,  in  an  action  brought  against  a  sher- 


^  Sach  was  the  constnictioii  of  the  court  in  Davis  v.  The  Bank  of  Eng- 
land, sapra. 

•Ibid. 

•  Howe  o.  Starkweather,  17  Mass.  R.  240 ;  Denny  o.  Hamilton,  16  Maaa. 
R.  403 ;  WUdman  v.  WUdman,  0  Yea.  07. 
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iff  in  the  State  of  New  York,  it  appeared  that  the  sheriff  had 
sold,  among  other  property,  one  share  in  the  Bank  of  Columhia, 
and  three  shares  in  the  Hudson  Library ;  Kent,  C.  J.,  said, 
"  The  bank  and  Ubrary  shares  were  levied  on  by  mistake,  for 
these  were  mere  choses  in  ctciion,  and  not  the  subject  of  a  levy 
and  sale  by  a  Jieri  facias  any  more  than  bonds  and  notes." ' 
In  Connecticut,  it  seems  that  shares  in  a  turnpike  company 
are  held  to  be  real  estate,  and  the  decision  to  this  effect  would 
as  properly  apply  to  a  cancU  company,  it  being  founded  upon 
the  supposition,  that  the  company  had  an  incorporeal  right  or 
easement  in  the  land  upon  which  the  road  is  constructed.*  Bat 
in  Massachusetts,  in  the  case  of  Howe  v.  Starkweather,'  Par- 
ker, C.  J.,  who  gave  the  opinion  of  the  court,  expressly  says, 
'^  Shares  in  a  turnpike  or  other  incorporated  company,  have 
more  resemblance  to  choses  in  action,  being  merely  evidence  of 
property ;  the  sale  of  them  upon  execution  not  being  justifiable 
at  common  law."  When  the  stockholder  of  a  corporation  is 
garnisheed  as  a  debtor  of  the  company,  and  answers  that  he 
has  paid  all  the  calls  made  by  the  company  upon  him,  he 
cannot  be  made  responsible  upon  the  residue  of  his  stock,  upon 
which  no  calls  have  been  made.^  So  stock  owned  by  an  indi- 
vidual cannot  be  subjected  to  the  payment  of  his  debts  by  gar- 
nisheeing  the  corporation.* 

Shares  in  incorporated  companies  being  not  thus  at  common 
law  liable  to  execution,  they  have  been  expressly  made  so  in 
Massachusetts  and  in  some  other  States,  by  statuie.    The 


'  Denton  v.  Livingston,  0  Johns.  (N.  T.)  R.  96 ;  and  see  Com.  Dig.  tit 
JSEecttftan,  c  4.  In  Louisiana  the  creditors  of  a  stockholder  cannot  sell  his 
share  in  the  property  of  a  corporation.  Williamson  v.  Smoot,  7  Martis 
(La.)  R.  31. 

'  Swift's  Digest,  and  3  Conn.  R.  667.  Bat  see  Amment  o.  New  Alez> 
andria,  &c.  Torn.  Co.  13  S.  &  Rawle  (Penn.)  R.  173,  in  which  it  wis 
held,  that  a  turnpike  road  could  not  he  levied  upon  under  a  judgment  agiisal 
the  company,  because  they  had  no  tangible  interest,  nothing  hot  a  right  is 
receive  tolls.    And  see  ante,  ^  1  of  this  chapter. 

'  Howe  V,  Starkweather,  17  Mass.  R.  243. 

^  Bingham  v.  Rashing,  5  Alabama  R.  403. 

*  Planters  and  Merchants  Bank  of  Mobile  v.  Leavens,  4  Alabama  R.  753. 
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Statute  in  these  cases  generally  directs  the  mode  of  attachm^it 
by  mesne  process,  the  course  to  be  pursued  when  they  are  at- 
tached, and  when  they  are  sold  on  execution.  But  under  such 
provisions,  where  the  charter,  or  a  general  act  of  the  legisla- 
ture, requires  that  no  stockholder,  who  is  indebted  to  a  bank, 
shall  make  a  transfer  of  his  stock,  until  his  debt  is  discharged, 
the  judgment  creditor  cannot  levy.  Or,  perhaps  it  might  be 
more  proper  to  say,  that  if  the  judgment  creditor  does  levy, 
Ae  lien  of  the  bank  will  be  preserved ;  and  this  lien  will 
extend  to  notes  draum  before  and  falling  due  after  the  levy. 
So  much  respect  is  in  fact  paid  to  this  lien  given  by  statute, 
that  a  bank  is  not  boimd  to  appropriate  part  of  the  debtor's 
shares  to  pay  their  demands,  and  transfer  the  balance  to  the 
judgment  creditor,  even  though  the  stock  is  sufficient  to  pay  it 
and  leave  a  balance.'  In  the  case  just  referred  to  it  was  ob- 
served by  the  court,  <<  It  is  long  settled,  and  not  disputed,  that 
a  Uen  is  a  good  bar  to  an  action  of  trover ;  the  bank  had  a 
lien  and  were  justified  in  refusing  to  permit  a  transfer  of  the 
stock  until  the  lien  was  discharged."  Where  an  act  of  incor- 
poration prescribes  the  particular  manner  in  which  the  shares 
of  members  in  the  stock  are  to  be  attached,  and  sold  on  execu- 
tion; such  provision  supersedes  the  general  provision  of  a 
statute  on  the  same  subject* 

By  the  act  of  1796,  establishing  the  Third  Massachusetts 
Turnpike  Corporation,  it  was  provided,  that  the  shares  therein 
''  may  be  attached,  and  may  be  sold  on  execution  in  the  same 
manner  as  is  or  may  by  law  be  provided  for  the  sale  of  personal 
property  by  execution ;  "  a  copy  of  the  execution  and  of  the 
officer^  s  return  being  left  with  the  clerk  of  the  corporation  vnth- 
in  ten  days  after  the  sale.  It  was  afterwards  decided,  that  the 
general  act  of  1804,  directing  the  mode  of  attaching  and  selling 


*  Sewall  V.  Lancaster  Bank,  17  S.  &  Rawle  (Penn.)  R.  385.  It  had  been 
before  aettled  in  Pennsylvania,  that  the  word  '*  indebted  **  extended  to  notes 
given  to  the  bank  which  had  not  fallen  due.  Rogers  «.  Huntingdon 
Bank,  9  S.  ft  Rawle  (Penn.)  R.  77 ;  Grant  v.  Mechanics  Bank,  15  Ibid. 
140. 

*  Titcomb  o.  Un.  Marine  and  Fire  Ins.  Co.  8  Mass.  R.  326. 
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by  execution  shares  of  debtors  in  incorporated  companies,  re- 
pealed the  provision  for  the  same  objects  contained  in  the  act 
of  incorporation.' 


*  Howe  V.  Starkweather,  17  Mass.  R.  S40.  The  same  general  aet 
reapeotiog  the  sale,  &c.  of  aharea  io  corporationa  providea  alao  for  the  aale, 
&o.  of  an  equity  of  redemption.  And  it  haa  been  held,  that  an  oflioer,  who 
had  aold  an  equity  of  redemption  on  ezecation,  waa  bound  to  pay  orer  the 
anrplua  money  ariaing  from  the  aale,  to  another  officer  haying  an  execution 
againat  the  aame  debtor.    Denny  v,  Hamilton,  16  Maaa.  R.  408. 
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CHAPTER  XVII. 


OP  THB  PEBSONAL  LIABILITY  OF  THB  MEMBERS   OF  JOINT   STOCK  IN- 
COBPORATED  COMPANIES^  FOB  THE  DEBTS  OF  THB  COBPOBATION. 


§  1.  Wb  have  already  had  occasion,  in  treating  of  the  na^ 
tiire  and  meaning  of  civil  corporations  established  for  the  pur- 
poses of  trade  and  commercial  adventure,  to  distinguish  them 
from  the  common  association  of  partnership,  in  respect  to  the 
personal  liability  of  the  members,  for  the  company  debts.  No 
such  personal  liability,  it  was  shown,  attached  to  the  individ- 
uals united  under  the  sanction  of  the  government,  and  invest- 
ed by  charter  or  other  act  of  legislation,  with  the  full. pow- 
ers and  immimities  of  a  corporate  body ;  while  it  was,  on  the 
other  hand,  shown,  that  each  and  every  individual  of  a  com- 
mon partnership  association  is  personally  responsible  for  every 
debt  of  the  firm.^  There  is  the  same  distinction  between  in- 
corporated and  unincorporated  join/  stock  companies.  The 
latter,  in  fact,  are  but  partnerships,  though  established  upon  a 
large  scale,  and  though  consisting  of  an  indefinite,  or  of  a  very 
large,  number  of  joint  undertakers.  Whatever  name  they 
may  assume  and  use,  in  the  transaction  of  their  business,  it  is 
a  partnership,  and  not  a  corporate  designation ;  and  every  suit 
upon  a  contract  with  the  company,  must  be.  brought  in  the 
names  of  the  several  persons  composing  the  firm.*  The  ob- 
ject of  their  institution  is  to  prosecute  some  important  under- 
taking for  which  the  capital  and  exertions  of  a  few  individuals 
would  be  inadequate.  Such  are  most  of  the  EngUsh  fire  and 
life  insurance  companies.  They  have  no  charter,  nor  any  cor- 
porate functions  or  immunities  conferred  upon  them  by  the 


>  See  ante,  p.  36  €l  seq. 

'  WUliams  Bank  of  Miohigao,  7  Wend.  (N.  Y.)  R.  649. 
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goveram^it*  They  differ,  it  is  true,  from  ordinary  partner- 
ships in  their  formation ;  and  a  variety  of  acts  are  to  be  done, 
before  the  partnership  is  actually  commenced,'  which  is 
either  under  what  is  called  '<  a  deed  of  settlement,"  or  under 
what  is  called  a  '^  provisional  agreement" '  The  first  is  a 
covenant  between  a  few  of  the  shareholders  chosen  as  trustees 
for  the  purpose,  and  others,  by  which  each  of  the  latter  cove- 
nants with  the  rest  of  the  shareholders,  for  the  due  perform- 
ance of  a  series  of  articles  which  are  set  forth,  and  this  deed 
is  the  only  instrument  of  regulation,  and,  as  between  the  share- 
holders themselves,  contains  the  law  affecting  them.  Upoii 
points,  however,  which  are  not  comprehended  in  the  deed,  the 
general  law  of  partnership  prevails ;  and  even,  as  to  the  provis- 
ions of  the  deed  itself,  effect  would  be  given  to,  or  taken  away 
from,  it,  by  courts  of  law  and  equity.  But,  as  to  the  transact 
tions  between  the  company  and  the  world,  the  deed  of  regular 
tion  is  wholly  inoperative,  and  the  shareholders  stand  upon 
the  same  footing  as  ordinary  partners,  in  respect  to  the  rights 
and  the  remedies  of  the  persons  with  whom  they  deaL^    It  is 


1  Gow  on  Part.  10. 

■  Collyer  on  Part. 

'  Wordsworth  on  Joint  Stock  Companies. 

^  Ibid.  Whether  oompanies  eo  formed  are  legal  or  not,  depends  apon  1k» 
eoDunoB  law  unleas  ao  iar  aa  they  are  subject  to  some  special  ststvte.  The 
priocipal  act  which  haa  been  deaigned  to  prohibit  them  is  the  "  Babble 
Act,"  or  aa  the  Master  of  the  Rolla,  in  Stent  v.  Bailis»  3  P.  Wma.  R.  219, 
termed  it,  the  moonshine  act.  It  was  passed  in  the  year  1719,  in  the  sixth 
year  of  the  reign  of  George  I.,  and  during  the  excitement  occasioned  by  the 
noted  Soath  Sea  Company ;  and  it  originated  in  an  intention  to  restrain  the 
extraordinary  spirit  of  specalation  which  preyailed  at  that  peiied,  and 
which  had  its  eommeoeement  in  the  pieoeding  reign  of  Qocen  Anae.  Ii 
having  been  the  source  of  much  litigation,  from  time  to  time,  both  in  tlie 
courts  of  law  and  equity,  it  was  at  length  repealed  by  the  act  of  6  Geo.  lY . 
Notwithstanding  its  repeal,  the  common  law  in  respect  to  all  schemes  of  haz- 
ard, is  expressly  reserred  by  the  repealing  statute,  and  if  it  can  be  ahowo, 
(aa  it  may,  if  the  fact  be  so,)  that  auch  schemes  are  fraudulenily  designed, 
and  are  injurious  to  the  public  welfinre,  it  is  an  offence  indictable.  See  Do- 
▼ergier  v.  Fellows,  6  Bing.  R.  248  ;  Blunden  v.  ¥rinsor,  8  Sim.  Ch.  R. 
601. 
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well  known,  says  Chancellor  Walworth,  that  there  are  and 
have  been  many  joint  stock,  and  even  banking  companies, 
which  are  mere  partnerships,  as  to  every  person  except  their 
own  stockholders,  they  never  having  been  legally  incorpora- 
ted.* A  provisional  agreement  may  be  defined  as  containing 
the  heads  of  certain  stipulations  which  it  is  intended  should 
thereafter  be  comprised  within  a  deed  of  settlement,  where 
such  an  instrument  is  in  the  cont^nplation  of  the  parties.  It 
18  sometimes  nothing  more  than  a  prospectus,  and  frequently 
so  publicly  advertised.  In  like  manner,  as  a  deed  of  settle- 
ment, it  contains  the  conditions  which  regulate  the  proceedings 
of  the  shareholders  among  themselves.*  An  association  may 
be  formed  under  a  deed  of  settlement  with  the  view  of  becom- 
ing incorporated  at  a  future  period ;  but  all  the  liabilities  of  the 
members,  as  partners  existing  before  incorporation,  must  re- 
main. The  incorporation  of  a  joint  stock  company  in  Penn- 
sylvania, which  had  united  under  articles,  one  of  which  pro- 
vided for  an  apphcation  to  the  legislature  for  a  charter,  it  was 
held,  does  not  substitute  the  responsibility  of  the  corporation 
for  contracts  previously  made  with  the  associates,  and  exempt 
the  members  from  Uability  beyond  the  joint  frmds.  And  the 
action  of  the  legislature  declaring  the  corporation  solely  respon- 
sible on  such  contracts,  without  the  assent  of  all  parties,  is  in 
direct  contravention  of  the  provision  in  the  federal  constitu- 
tion which  interdicts  the  impairing  of  the  obligation  of  con* 
tracts.* 

An  attempt  was  once  made  in  Pennsylvania,  to  evade  the 
rule  as  to  the  unlimited  personal  Uability  of  partners,  and  be- 
yond the  amount  of  the  shares  for  which  they  subscribed. 
The  association,  under  the  name  of  '^  Farmers  and  Mechanics 
Bank  of  Fayette  County,  Pennsylvania,"  engaged  to  pay,  by 
the  terms  of  their  notes,  ''  out  of  their  joint  funds  according 
to  their  articles  of  association  ]  "  and  it  was  made  a  part  of 


>  WiUiams  v.  Bank  of  Miohigaa  7  Wend.  (N.  Y.)  R.  548. 
'  Wordaworth  on  Joint  Stock  Companies. 
'  Witmer  tr.  Schlatter,  2  Rawle  (Penn.)  R.  969. 
46* 
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fhe  care  of  the  partners  who  were  sued,  that  Aey  had  no  joint 
funds.  The  question  thus  bemg,  whether  they  were  liable  in 
their  separate  estates^  the  court  gare  th€dr  opinion,  that  ewerj 
partner  was  liable,  on  the  general  prinei]^  that  partnws  aie 
as  much  liable  for  partner^p  debts,  as  they  are  for  debts  con- 
tracted personally ;  and  that  it  was  not  merely  their  stodE  whidi 
was  hazarded,  but  their  indiyidual  fortunes.'  In  another  case 
in  the  same  State,  the  "  Farmers  Bank  of  Lancaster"  dairaed 
to  be  Tirtually  incorporated  by  a  general  '^  Act  relating  to  liie 
Association  of  indiriduals  for  the  purpose  of  banking/'  The 
act  provided,  that  no  association  should  thereafter  be  formed 
for  the  purpose  of  banking,  unless  every  member  thereof 
should  be  individually  and  personally  liable  few  the  company 
debts.  The  court  held,  that  this  provision  could  not  be  viewed 
as  impliedly  incorporating  <hat  faenk,  cnr  any  other  company. 
It  was  merely  an  acknowledgment  Ihat  soch  associations 
were  lawfuL  The  intent  of  it  was  to  prevent  associations, 
tfiat  were  about  to  be  formed,  the  members  whereof  were  to 
diield  themselves  from  personal  responsibility,  by  a  pabUesr 
tion  to  the  worid  Aat  they  were  exempt  from  such  respon«- 
bility.  It  was  never  the  intention  to  incorpomte  an  unlimited 
number  of  associations,  free  firom  all  restraint  and  liability, 
wiAout  special  restriction,  as  to  the  amount  of  capital,  the 
nature  of  the  business,  and  the  length  of  dnmtion  of  the 


Whatever,  th«i,  may  be  the  stipulations  voluntarily 
into  between  the  parties  to  a  copartnership,  they  cannot  ano- 
gale  to  themsdves  the  fimctions  of  a  corporatum;  and  wiOh 
ont  an  expsewB  sanction  of  Ihe  legidature,  amouniing,  at  least, 
to  tiie  creation  of  a  quasi  body  corporate,  they  cannot  form  an 
association  capable  of  acting  independeotiy  of  the  rules  and 
principles  whteh  govem  a  simple  partnerdup.^    StipulatiDna, 


*  Werts  V.  Heas,  te.  4  S.  fc  Rawlo  (Penn.)  R.  356. 

*  Myen  v.  Inrtn,  S  S.  ft  Rawie  (Penn.)  R.  SSS. 

*  And  eee  CoUyer  on  Partneiriiip,  B.  8,  Ck.  3;  fitsty  ea  PutasMhip, 
Glk8. 
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says  Lord  Bitwigham,  fot  the  purpose  of  xestricting  the  liabili- 
ty of  partners,  would  j^ainly  be  of  no  ayail ;  and  "  whoever," 
he  adds,  '^  becames  a  subscriber  upon  the  faith  of  the  restrict- 
ing clause,  or  of  the  limited  responsibility  which  that  holds 
out,  would  have  himself  to  blame,  and  be  the  victim  of  his 
ignorance  of  the  known  law  of  Ihe  land.'^  ^  A  very  serious 
practical  result  of  the  inflexibility  of  the  rule  of  the  personal 
liability  of  the  members  of  a  commercial  firm,  according  to 
Bell,  die  author  of  the  Commentaries  on  the  Law  of  Scotland, 
occurred  in  that  country,  in  the  case  of  the  Douglas  Batik. 
That  bank,  says  he,  was  formed  for  the  generous  but  short- 
sighted purpose  of  relieving  the  distresses  of  the  country,  oc- 
casioned by  the  excessive  use  of  bills  of  exchange,  and  the 
stop  in  die  usual  discounts  to  which  the  regular  banks  were 
forced  to  hare  recourse.  After  the  bank  had  been  esta- 
blished a  Uttle  more  than  two  years,  it  fisuled,  with  a  loss  of 
£430,000.  Many  of  the  stockholders  were  eminent  lawyers, 
and  they  raised  every  possible  point,  in  order  to  shield  them- 
sbItcs  and  their  families  from  Hie  personal  responaibUUy  of  tfie 
members  of  a  company  so  circumstanced.  But  it  was  never 
f<Nr  a  moment  imagined  diat  the  partners  were  not  respcmsiUe 
for  the  last  fraction  of  the  debts.'  But  an  eminent  jurist  *  has 
suggested  that  it  may  well  deserve  inquiry,  how  far  stipula- 
tions in  articles  of  copartnership,  which  limit  the  responsibili- 
ty of  the  m^nbers  to  tfie  mere  joint  funds,  or  to  a  qualified 
extent,  will  be  binding  upon  their  creditors,  who  have  due  ito- 
Ijee  of  such  a  stipulation.  This,  however,  it  is  not  our  prov- 
ince to  consider. 

%  2.  This  personal  liability  of  tfie  members  <tf  unincorpo- 
rated joint  stock  companies  has  already  been  shown  ^  to  be 
inconsistent  with  one  endowed  with  a  perfectly  corporate  char- 
Itoter,  as  in  the  case  of  the  latter,  the  law  recognizes  only  the 

■  WaJl^ini  9.  Ingllbyy  1  Mylne  &  Keeo  Chan.  R.  51. 

'  8  Bell'B  Con.  963. 

*  Story  on  Partnenhip,  Ch.  8,  p.  355-867. 

^  Ante,  pp.  36,  37. 
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creature  of  the  charter,  and  knows  not  the  indiyiduak. 
Thus  it  is,  that  the  proceedings  of  a  vestry  of  a  church,  pledg- 
ing its  corporate  funds  to  persons  who  mig^t  perform  work,  or 
furnish  materials  for  it,  can  impose  no  personal  Uability  upon 
the  members  of  the  vestry ;  and  an  impression,  moreover,  sub- 
sequently manifested  by  them,  that  they  had  assumed  a  per- 
sonal responsibiUty,  cannot  vasy  the  legal  interpretation  of 
the  act  upon  which  the  question  of  responsibility  depends.* 

Indeed,  the  members  of  a  private  corporation  are  exempted 
in  their  persons  and  estates  from  the  Uability  of  an  action  at 
law,  instituted  by  a  company  creditor,  even  if  a  portion  of  the 
company  property  has  been  assigned  to  them,  in  exclusion  of 
the  creditor. 

In  the  case  of  Yose  v.  Grant,'  it  appeared  that  the  stockhold- 
ers of  the  Hallowell  and  Augusta  Bank,  after  the  expiration 
of  their  charter,  made  dividends  of  their  capital  stock  among 
themselves,  so  that  there  were  not  corporate  funds  left  suffi- 
cient to  redeem  their  outstanding  bills.  It  was  admitted  that 
the  stockholders,  in  making  those  dividends,  had  been  guilty 
of  no  fraud,  for  at  the  time  they  were  made,  the  debts  due  to 
the  bank,  with  twenty-five  per  cent  of  the  capital  stock  undi- 
vided, would  be  sufficient  to  pay  all  the  debts  due  firom  the 
bank.  But  it  happened  that  the  president  and  one  of  the 
directors,  both  apparently  in  good  circumstances  and  in  good 
credit,  and  largely  indebted  to  the  bank  when  the  dividoids 
were  voted,  afterwards  failed.  The  plaintiff  was  a  holder  of 
(he  bills  of  the  bank,  and  brought  an  action  on  the  case  for 
the  neglect,  carelessness,  and  default  of  the  defendant,  who 
was  a  stockholder,  in  order  to  recover  the  amount  The 
opinion  of  the  Court,  which  had  been  prepared  with  great 
deliberation  by  Judge  Jackson,  was,   first,  if  any  right  of 


^  yinoent  o.  Chapmao,  10  G.  &  Johns.  (Md.)  R.  279.  The  tiessaier  of 
a  corporation  is  not  liahle,  in  his  indlTidnal  capacity,  to  a  stockholder,  for  le- 
foaing  the  payment  of  a  dividend,  althoogh  there  axe  funds  in  the  hands  of 
the  tieasurer  sufficient  for  the  payment  at  the  tame  of  auch  refusal.  French 
9.  FuUer,  S3  Pick.  (Biass.)  R.  106. 

*  15  Mass.  R.  505. 
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a^ition  aecrued,  it  was  to  those  who  held  the  bills  at  the  time 
of  the  misconduet  complained  of ;  and  that  such  a  right  could 
not  be  assigned  to  the  plaintiff.  That  alone,  it  was  consid* 
erod,  would  have  been  decisive  of  the  action ;  but  as  the  gen- 
eral question  presented  in  the  case  was  a  very  important  one, 
it  was  deemed  ftopet  to  investigate  and  decide  it  In  inves- 
tigating the  question,  his  Honor  alluded  to  the  lact,  that  there 
was  no  evidence  of  fraudulent  or  dish<xiest  intentions  on  the 
part  of  the  defendant  and  the  other  slockhdders ;  and  said,  if 
the  present  action  could  be  maintained,  as  for  a  tort,  several 
consequences  would  follow  which,  all  would  admit,  wegt 
highly  unreascmable  and  unjust 

His  Honor  thm  proceeded  to  state  what  the  consequences 
would  be:  '^  In  the  first  place,  any  of  the  stockholders  mig^t 
be  sued  alone,  because  in  an  action  founded  oa  tort,  it  is  not 
necessary  to  join  all  the  wrongdoers ;  and  the  defendant  cannot, 
in  snch  a  case,  plead  the  onussion  of  the  others  in  abatement 
Secondly,  the  individual  who  was  sued  would  be  liable  to  the 
whole  extent  of  the  injury  complained  of,  without  regard  to 
the  amount  which  he  had  received  on  the  division  of  the 
stock.  If  a  man  has  6mb  me  an  injury,  for  which  I  bring  an 
action  of  this  kind,  it  is  no  defence  for  him  to  say  that  he  has 
not  beoi  enrich^  by  it  The  same  stockholder  would,  there- 
fine,  be  liable  to  successive  actions  of  the  same  kind,  by  all 
the  different  holders  of  the  bank  notes ;  and  the  defendant  in 
the  case  at  bar,  although  he  received  less  than  1200  dollars  on^ 
the  division  of  the  capital  stock,  mig^t  be  compelled,  if  he 
has  estate  sufficient,  to  pay  the  whole  of  the  notes  for  90,000 
dollars,  and  upwards,  which  are  said  to  be  still  unpaid. 
Thirdly,  if  anything  could  make  this  more  strikingly  unjust, 
it  is  the  circumstance,  that  the  defendant,  after  paying  all  that 
money,  could  have  no  ranedy  for  contribution  against  the 
other  stockholders.  No  such  action  will  lie  by  one  trespasser 
or  wrongdoer  against  his  companions ;  but  either  one  may,  at 
the  election  of  the  injured  party,  be  made  UaUe  for  the  whole." 
The  decision  accordingly  was,  that  the  plaintiff  could  not 
recover. 
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In  the  case  of  Spear  v.  Grant,'  the  defendant,  a  stockholder 
in  the  Hallowell  and  Augusta  Bank,  withdrew  from  the  bank 
his  proportion  of  stock,  when  the  bank  was  indebted  on  bills 
which  had  previously  issued.  Some  of  those  bills  came  into 
the  hands  of  the  plaintiff;  and  as  the  bank  was  broken  up 
and  dissolved,  he  contended  that  the  members  of  the  company 
were  individually  liable,  on  the  principle  that  copartners  are 
individually  liable,  after  the  dissolution  of  the  firm.  But  Mr. 
Chief  Justice  Parker,  who  gave  the  opinicn  of  the  Court, 
thought  that  no  such  inference  could  be  drawn  from  the  rela^ 
tion  of  a  stockholder  to  the  bank  or  its  creditors.  A  claim 
like  the  one  instituted  by  the  defendant,  he  considered,  woold 
be  liable  to  the  effect  of  the  statute  of  frauds  and  peijuries ; 
as,  most  clearly,  the  debt  was  not  originally  the  debt  of  the 
individual  stockholders,  but  of  the  company;  and  that  if 
any  engagement  existed  against  the  defendant,  or  the  otba 
stockholders,  it  must  have  been  collateral,  and  so  within  the 
principles  that  had  been  applied  in  the  constructicm  and  appli- 
•cation  of  the  statute  just  mentioned.  But  he  referred  to  otto 
less  technical  difficulties,  which  he  deemed  insuperable ;  "  If 
a  promise,"  said  he,  "  can  be  supposed  to  have  been  made  by 
the  defendant,  or  created  by  law,  what  party  is  the  promisee? 
Can  it  be  that  each  stockholder  has  promised  each  holder  of 
the  notes,  to  pay  his  demand,  if  the  bank  should  become 
unable  or  unwilling?  This  would  be  to  encounter  a  hazard 
^  limited  only  by  the  amount  of  the  whole  number  of  notes 
which  the  bank  may  issue.  This  certainly  cannot  be  imagined 
to  be  the  nature  of  the  liability.  Shall  the  responsibility  be 
limited  to  the  amount  of  interest  which  the  stockholder  has  in 
the  bank  ?  If  so,  which  creditor  shall  have  it  ?  He  who  is 
the  sharpest  and  has  made  the  first  demand  ?  Or  he  who  has 
been  more  modest  and  perhaps  more  meritorious  ?  Shall  the 
original  holder,  who  paid  the  value  to  the  bank  be  indemni- 
fied? Or.  he  also  who,  when  the  credit  of  the  bank  has  run 
down,  may  have  bought  the  notes  for  a  trifle  ?    These  qmes- 


>  16  Mu8.  R.  9. 
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tions  it  would  certainly  be  very  difficult  to  settle,  if  the  stock 
holder  was  hable  to  the  amount  of  his  share  of  the  stock 
only ;  and  if  he  were  equally  liable  to  each  holder  of  the  notes, 
(which  he  must  be  if  he  be  liable  at  all ;  for  if  the  facts 
agreed  create  a  promise  to  one,  they  create  a  promise  to  all,) 
then  the  most  palpable  injustice  would  take  place.  For  a 
stockholder,  wholly  innocent  and  ignorant  of  the  mismanage- 
ment, which  has  brought  the  bank  into  discredit,  might  be 
ruined  by  reason  of  owning  a  single  share  in  the  stock  of  the 
corporation.  There  is  no  view  of  the  subject,  in  which  we 
can  give  effect  to  the  claim  of  the  plaintiff." 

In  the  above  case,  the  action  (which  was  an  action  on  the 
case)  was  considered  by  the  plaintiff's  counsel,  as  in  the  na- 
ture of  a  bill  in  equUy^  to  recover  no  more  than  the  amount  of 
the  stock  of  the  corporation  which  had  been  assigned  to  the 
defendant  on  its  dissolution.  And  the  principle  contended  for 
was,  that  the  stock  actually  vested  was,  by  force  of  the  act  of 
incorporation,  pledged  for  the  payment  of  all  the  debts  of  the 
institution ;  and  that  it  ought  not  to  be  withdrawn,  until  all 
such  debts  were  paid.  But  the  Court  observed,  that  even  this 
would  give  actual  security  but  for  one  half  of  the  possible 
amount  of  the  debt;  as  all  banks  had  the  privilege  of  creating 
debts  to  double  the  amount  of  their  capital.  The  stock,  the 
Court  admitted,  should  be  considered  a  pledge,  as  far  as  it 
would  go;  and  if  it  was  withdrawn  before  the  debts  were  dis- 
charged, they  seem  to  think  there  was  an  equitable  obligation, 
on  the  part  of  the  stockholders,  to  account  for  so  much  as^ 
they  originally  consented  to  pledge.  But  they  were  unable  to 
discover  any  mode  at  common  law,  by  which  one  creditor 
could  compel  any  stockholder  to  pay  him  the  amount  of  his 
stock ;  and  were  clear,  if  any  remedy  did  exist  to  this  effect, 
it  was  before  a  tribunal  which  was  empowered  to  act  jipon 
the  whole  subject-matter  in  an  equiiable  point  of  view..  At 
common  law  they  could  conceive  of  no  case  in  which  an 
action  would  lie,  without  evidence  of  a  fraudulent  contrivance 
on  the  part  of  the  person  sued,  to  withdraw  his  share  of  the 
capital  stock,  and  to  ch^at  the  creditors  of  the  bank.  What 
would  be  proper  evidence  of  such  fraud,  the  court  did  not, 
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however,  decide ;  but  they  said,  the  present  acticm  saggestod 
no  fraud,  and  the  facts  led  to  the  suspieicxi  of  none,  against 
the  defendant 

$  3.  We  will  next  proceed  to  show  the  circumstances,  under 
which  the  creditors  of  a  joint  stock  corporation  have  an  ade- 
quate remedy  in  a  court  of  equity,  against  the  indiTidoals 
composing  it 

In  the  case  of  Yose  v.  Grant  before  cited,  his  Honor,  Judge 
Jackson,  said :  '^  In  the  case  of  this  bank,  a  Court  of  Chancery 
would  probably  sustain  a  bill  by  one  or  more  of  the  creditoia 
of  the  bank,  in  behalf  of  all  who  should  choose  to  come  in, 
against  all  the  stockholders.  In  such  a  process,  new  plaintiflb 
and  new  defendants  might  be  added  after  the  commencement 
of  the  suit,  as  might  be  found  necessary ;  and  the  rights  ci  all 
concerned,  on  both  sides,  mig^t  be  considered  at  once.  It 
could  then  be  ascertained  how  much  was  due  in  the  whole,  to 
all  who  should  choose  to  adopt  this  remedy,  and  what  had 
been  received  by  each  stockholder.  The  latter  mig^t  then  be 
compelled  to  pay  each  one  his  proportion  of  the  whole  debt, 
provided  it  did  not  exceed  the  amount  oi  his  dividend ;  and 
the  money  thus  paid  might  be  divided  among  die  plainttSi,  in 
proportion  to  their  respective  elanaoB.  If  any  of  the  stock- 
holders  had  become  insolvent,  it  would  be  determined  tqpon 
the  same  principles,  as  in  a  hke  case  in  a  Court  of  Common 
Law,  wheth^  the  loss  arising  from  that  circumstance  dioold 
be  borne  by  the  stockholders  or  the  creditors ;  and  this  point 
being  settled,  the  Court  of  Chancery  would  proceed  to  appor- 
tion the  loss  accordingly  among  Ae  respective  parties.  It 
might  also  be  ascertained,  whether  any  of  the  present  holders 
of  the  bills  had  purchased  them  at  a  great  disooont,  and  at  a 
late  period ;  and  if  this  dremnstance  ought  to  have  any  infln- 
ence  in  estimating  the  amoont  of  the  debt,  or  in  distribntiiig 
the  money  to  be  paid  by  the  defendants,  that  court  wo«dd  be 
OMnpetent  to  make  the  distribution  accordingly." 

The  case  of  Wood  v.  Dummer,*  which  also  grew  out  of  the 

■  ■  -.1  ■        .  ■  ■        ■  ■    — y.  ■ ,  .         ..^  ,       ,„. 
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insolvency  and  dissolntion  of  the  Hallowell  and  Augusta 
Bank,  has  fully  established  the  jurisdiction  of  a  court  of  equity 
under  the  circumstances  above  mentioned.  That  case  was  a 
bill  in  equity,  brought  by  the  plaintiff  in  the  Circuit  Court  of 
the  United  States  before  Mr.  Justice  Story,  in  Maine,  at  the 
May  Term,  1824.  The  plaintiff  brought  the  bill,  as  holder  of 
the  notes  of  the  bank  aforesaid,  against  certain  stockholders 
in  the  same  bank.  It  was  held  by  the  Judge,  that  upon  gen- 
eral principles,  as  well  as  according  to  the  legislative  intention, 
the  capital  stock  of  banks  was  to  be  deemed  &  pledge,  or  trust 
fund,  for  the  payment  of  the  debts  contracted  by  the  bank ; 
that  the  public,  as  well  as  the  legislature,  had  always  supposed 
this  to  be  a  fund  appropriated  for  such  purpose.  That  the 
charter  relieved  the  individual  stockholders  from  personal 
responsibility,  and  substituted  the  capital  stock  in  its  stead ; 
and  that  to  this  fund  credit  was  universally  given  by  the 
public,  as  the  only  means  of  repa3rment.  During  the  exist- 
ence of  the  corporation,  he  said,  it  was  the  sole  property  of 
the  corporation,  and  could  be  applied  only  according  to  its 
charter,  that  is,  as  a  fund  for  pa3rment  of  its  debts,  upon  the 
security  of  which  it  might  discount  and  circulate  notes.  If 
the  stock, 'he  continued,  might,  the  next  day  after  it  was  paid 
in,  be  withdrawn  by  the  stockholders  without  payment  of  the 
debts  of  the  corporation,  why  is  its  amoimt  so  studiously  pro- 
vided for,  and  its  pa3rment  by  the  stockholders  so  diligently 
required?  The  point  appeared  to  his  Honor  so  plain  upon 
principles  of  law,  as  well  as  common  sense,  that  he  could  not 
doubt,  that  the  charters  of  our  banks  made  the  capital  stock  a 
trust  fund  for  the  payment  of  all  the  debts  of  the  corporation. 
The  bill  holders  and  other  creditors,  he  considered,  had  the 
first  claims  upon  it;  and  the  stockholders  had  no  right,  until 
all  the  other  creditors  wer^  satisfied.  He  viewed  the  stock- 
holders as  having  the  full  benefit  of  all  the  profits  made  by 
the  establishment,  and  as  being  unaUe  to  take  any  portion  of 
the  fund,  until  all  the  other  idaims  on  it  were  extinguished; 
and  that  their  rights  were  not  to  the  capital  stock,  but  to  the 
residuumj  after  all  demands  on  it  were  paid.  He  admitted, 
that  upon  the  dissolution  of  the  corporation,  both  the  billr 
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holders  and  the  stockholders  had  each  equitaUe  claims;  but 
those  of  the  biU-holders  possessed^  as  he  conceived,  a  prior 
exclusive  equity.  On  the  principle,  then,  the  capital  stock  was 
a  trust  fundj  it  was  clear,  that  it  might  be  followed  by  the 
creditors  into  the  hands  of  any  persons,  having  notice  of  the 
trust  attached  to  it;  and  that,  as  to  the  stockholders  them- 
selves, there  could  be  no  pretence  to  say,  that,  both  in  law  and 
fact,  they  were  not  affected  with  the  most  ample  notice.  His 
Honor  then  referred  to  the  well-settled  doctrine  of  following 
trust  funds  into  the  hands,  of  any  persons,  who  were  not 
innocent  purchasers,  and  did  not  otherwise  possess  superior 
equities ;  though  he  considered,  upon  the  plain  import  of  the 
charter^  the  capital  stock  was  a  trust  fund  for  creditors,  and 
that  the  stockholders,  upon  the  division,  took  it  subject  to  all 
equities  attached  to  it." ' 


^  The  Judge  referred  to  the  following  case  in  Skinner  R.  84,  as  one 
which  was  very  like  the  one  hefore  him  in  many  of  its  cireamstances.  It 
was  the  case  of  Carson  v.  African  Company,  which  is  also  reported  in  1 
Vernon,  191.  The  plaintiff,  in  that  case,  was  a  creditor  on  hond  of  the  old 
African  Company,  which  became  insolvent,  but  did  not  surrender  its  charter, 
and  a  new  Company  was  incorporated,  consisting  for  the  most  part  of  the 
old  members,  to  which  the  old  company  assigned  its  effects  for  payment  of 
its  debts.  The  suit  was  against  the  new  company  for  payment  of  the 
plaintiff's  debt  out  of  these  efiects,  as  a  trust  fvni.  The  difficulty  was,  that 
the  old  company  was  not  made  a  party  to  the  bill.  Lord  Keeper  North  bad 
some  hesitation  about  the  necessity  of  issuing  process  against  the  old  com- 
pany, because  they  had  no  property,  on  which  a  distringas  could  isaqe  to 
compel  them  to  appear.  Bat  he  seems  to  have  had  no  doubt  of  proceeding, 
if  the  company  was  dissolved,  nor  of  operating  on  the  fund  itself.  In  New 
York,  it  has  been  held,  that  when  an  incorporated  company  becomes  insol- 
vent, before  its  surplus  funds  have  been  apportioned,  as  dividends  among 
the  stockholdexs,  such  surplus  funds,  as.  well  as  the  capital  stock  of  the 
company,  must  if  necessary  be  applied  to  satisfy  its  debts ;  to  the  exduaion 
of  any  prior  claim  of  the  stockholders  on  such  surplus.  And,  the  aneaned 
premiums,  received  by  an  insurance  company,  in  advance,  upon  policies  of  in- 
surance, are  not  surplus  profits  which  the  directors  are  authorized  to  dis- 
tribute as  dividends  among  the  stockholders  of  the  company,  but  are  the 
ordinary  means  or  primary  fund  out  of  which  the  losses  upon  such  policies 
should  be  paid.    Scott  v.  Eagle  Fire  Company,  7  Paige  (N.  T.)  Ch.  R. 
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Another  important  question  considered  by  Mr.  J.  Story,  in 
the  above-mentioned  case,  was,  whether  the  plaintiffs  were 
entitled  to  a  decree,  to  the  fvU  amount  of  the  dividends  re- 
ceived by  the  defendants  respectively,  toward  payment  of  the 
debts  due  from  the  bank  to  them,  or,  whether  they  were  enti- 
tled only  to  a  pro  rata  payment  out  of  that  dividend,  in  the 
proportion  which  the  stock,  held  by  the  defendants,  bore  to 
the  whole  capital  stock.  In  considering  this  question,  he 
alluded  to  the  defective  manner  in  which  the  bill  was  drawn, 
and  that  it  contained  no  averment  of  the  insolv^icy  of  the 
other  stockholders,  or  of  other  circumstances  denoting  a  pecu- 
liar equity.  He  also  alluded  to  the  long  delay  in  instituting 
the  suit,  which  was  not  accounted  for  in  any  averments 
framed  for  that  purpose.  It  was  possible,  and  probable,  he 
said,  that  there  had  been  intermediate  insolvencies  of  some  of 
the  stockholders,  and  that  injustice  might  arise  to  other  cred- 
itors not  before  the  Court,  unless  it  was  guarded  against  by 
the  decree.  His  conclusion  accordingly  was,  that  the  duty  of 
the  Court  ^'  was  best  performed  by  holding  the  plaintiffs  enti- 
tled to  a  decree,  that  the  defendants  pay  out  of  the  dividends  of 
the  capital  stock,  received  by  them,  so  much  of  the  debts  due 
to  the  plaintiff,  as  the  number  of  shares  held  by  them  in  the 
same  capital  stock  (viz.  320  shares)  bears  to  the  whole  num- 
ber of  shares  in  the  capital  stock  (viz.  2,000  shares.)"  In 
Vermont,  not  only  the  corporation,  but  the  members  composing 
it,  are  individually  liable  in  chancery,  if  they  do  not  appro- 
priate their  money  to  payment  of  their  debts,  or  if  they  permit 
their  property  to  be  wasted.* 

Though  the  court  in  the  above  case  of  Wood  r.  Dummer, 
proceeded  upon  the  principle,  that  the  stock  was  a  trust  fund, 


198.  The  capital  stock  of  an  insarance  company  is  not  the  primazy  or 
nataral  fond  for  the  payment  of  losses,  which  may  happen  by  the  destrao- 
tion  of  the  property  insnred.  The  charter  of  the  company  contemplates  the 
interest  upon  the  capital  stock,  and  the  premiums  received  for  insurance  as 
the  otdinary  fund  out  of  which  losses  are  to  be  paid.  De  Peyster  v.  Ameri- 
can Ins.  Co.  6  lb.  486. 
^  Bigelow  V.  Con.  Society,  11  Vermont  R.  283. 


544  PRIVATE    CORPORATIONS.  [CH.  XVH. 

and  that  the  stockholders,  both  in  law  and  fact,  were  affected 
with  notice  of  the  trust,  it  has  been  viewed,  that  the  foundation 
of  the  decree  was  the  agreement  of  the  stockholders  to  pay  the 
sums  they  had  respectively  subscribed  to  the  capital  stock. 
That  the  agreement  was  with  the  corporation,  which  was 
liable  in  the  first  instance,  and  the  creditors  had  a  right  to 
claim,  that  as  against  the  corporators,  their  equities  should  be 
worked  out  through  the  corporation.'  It  has  been  held,  that 
where  the  trustees  or  other  proper  agents  for  that  purpose, 
neglect  to  call  in  the  debts  due  by  the  stockholders  of  a  corpo- 
ration, for  stock,  so  as  to  enable  the  company  to  pay  its  debts, 
a  creditor,  by  a  bill  in  chancery,  can  compel  such  agents  to 
enforce  contribution  from  the  stockholders  according  to  their 
subscription.'  The  same  principle  was  acted  upon  in  Slee  r. 
Bloom,'  in  which  the  stockholders  were  required  in  the  first 
instance,  to  pay  up  the  amount  of  their  subscriptions,  for  the 
benefit  of  the  creditors.  An  act  of  the  State  of  Connecticut 
incorporating  a  manufacturing  company  provided,  that  the 
capital  stock  of  the  corporation  should  not  exceed  50,000 
dollars;  that  a  share  of  the  stock  should  be  100  dollars;  that 
the  directors  might  call  in  the  subscriptions  to  the  capital  stock 
by  instalments,  in  such  proportions,  and  at  such  times  and 
places,  as  they  should  think  proper.  After  the  stockholders 
had  paid  in  40  per  cent  on  their  subscriptions,  the  corporation 
became  insolvent,  having  no  visible  property.  On  a  bill  in 
chancery,  brought  by  certain  creditors,  praying  that  they 
might  be  compelled  to  pay  in  the  remaining  60  per  cent,  (or  so 
much  thereof  as  should  be  necessary)  to  be  applied  in  payment 
of  the  debts  of  the  corporation,  it  was  held,  that  the  obligation 
which  the  stockholders  assumed,  by  their  subscription  to  the 
capital  stock  of  the  corporation,  was  to  pay  the  sum  of  100 
dollars  on  each  share,  in  such  instalments  and  at  such  times, 
as  should  be  required  by  the  directors ;  that  the  amount  of  the 


*  See  1  Am.  Law  Mag.  lOS  ;  but  see  contra,  4th  toI.  of  the  aame  work, 
363. 
•'  Briggs  «.  Pennimao,  (in  error)  8^  Cow.  (N.  Y.)  R.  387. 
'  Slee  V.  Bloom,  19  Johns.  (N.  Y.)  R.  474. 
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shares  subscribed,  and  not  the  sum  actually  paid  in,  consti- 
tuted the  capitcd  stock  of  the  corporation ;  that  it  was  the  duty 
of  the  directors  to  call  in  such  instalments  as  were  necessary 
to  meet  the  debts  of  the  corporation,  and  that  this  duty  might 
be  enforced  by  a  decree  in  chancery.'  It  was  held  in  South 
Carolina  by  Chancellor  Dessaussure,  that  where  the  funds  of 
a  corporation  are  not  whole  and  tangible,  but  consist  in  the 
liabihty  of  the  members  to  be  assessed,  a  court  of  equity  will 
lend  its  aid  in  favor  of  a  creditor  of  the  company  to  assist  it 
in  enforcing  the  payment  of  instalments  required  by  the  mem- 
bers, and  will  apply  the  fund  so  raised  to  discharge  the  debt. 
It  is,  as  it  were,  he  said,  a  subrogation  of  the  complainant  to 
the  rights  of  the  company.'  The  Chancellor  in  this  case  relied 
upon  the  case  of  Dr.  Salmon  v.  The  Hamburg  Company.* 

The  ground  of  the  equitable  liability  of  the  members,  is 
the  credit  which  the  company  has  gained  as  a  corporation  on 
the  promise  of  the  individual  members,  to  raise  a  fund  which 
should  enable  the  corporation  to  fulfil  its  engagements.  And 
it  has  been  considered,  that  if  the  doctrine  of  Chancellor  Des- 
saussure is  founded  upon  a  just  view  of  the  undertaking  and 
liabilities  of  individual  corporators,  they  would  be  liable  in 
equity  for  debts  contracted  beyond  the  amount  of  their  capital 
stock,  vnth  their  consent^  on  the  same  principle,  that  they  are 
bound  for  their  subscriptions  to  the  capital.^ 

In  New  York,  upon  an  appeal  by  the  defendant  from  the 
vice-chancellor,  the  case  was,  the  directors  of  an  insurance 
company  agreed  among  themselves  to  take  a  majority  of  the 
stock,  and  to  give  their  stock  notes  for  the  same,  secured  by  an 
hypothecation  of  the  stock,  and  after  the  company  had  become 


^  Ward  f .  Griswoldville  Man.  Co.  16  Conn.  R.  693. 

'  Per  Chan.  DeasansttTo  in  Home  v.  Winyaw,  &o.  Canal  Co.  originally 
publlahed  in  Carolina  Law  Joam.  vol.  I.  p.  917,  and  afterwards  in  1  Am* 
Law  Mag.  93. 

'  1  Cases  in  Chan.  204  ;  and  reported  in  1  Kyd  on  Corp.  S73 ;  and  the 
same  case  was  died  by  Speneer,  J.  in  Briggs  v,  Penniman,  sup. 

^  1  Am.  Law  Mag.  103.  But  see  the  doctrine  eontroTerted  by  a  writer  in 
4  Am.  Law  Mag,  363. 
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greatly  embarrassed,  one  of  the  directors  agreed  with  the 
president  to  give  him  $6,000,  if  he  would  take  his  stock  and 
substitute  his  own  note  in  Ueu  of  the  stock  note  of  such 
director,  which  was  accordingly  done.  It  was  held  to  be  a 
fraud  upon  the  creditors  of  the  company,  and  the  other  stock- 
holders who  had  paid  for  their  stock ;  and  that  the  receirer 
who  had  been  appointed  to  wind  up  the  afBaiirs  of  the  ccmu- 
pany,  was  entitled  to  recover  the  amount  of  the  stock  note  of 
the  director  thus  given  up,  with  the  exception  of  the  sum 
which  had  actually  been  paid  by  the  president  to  the  com- 
pany, out  of  the  $6000  received  by  him  as  a  premium  upcn 
his  purchase/ 

§  4.  The  statute  books  of  many  of  the  States  show,  that 
an  opinion  has  strongly  and  extensively  prevailed,  that  the 
conunon  law  relative  to  commercial  corporations  is  not  ade- 
quate to  their  proper  regulation  and  government  A  very  ma- 
terial alteration  of  the  common  law  introduced  by  statute  for 
the  security  of  the  creditors  of  a  joint  stock  corporation,  is  that 
of  making  each  member  personally  liable,  in  his  private  estate, 
for  the  company  debts.  Incorporated  stock  companies,  thus 
regulated,  may  be  called  quasi  copartnerships,  being  such 
companies  as  are  by  law  capable  of  suing  and  being  sued,  and 
of  taking  and  holding  property  by  a  corporate  name,  and  yet 
have  imposed  upon  their  members  a  personal  responsibility 
for  the  corporate  debts.  No  evidence  could  show  more  con- 
clusively the  public  opinion,  that  the. individuals  composing 
a  corporate  company  were  not  liable  for  the  corporate  debts 
at  common  law,  than  this  establishment  by  the  legidature 
of  this  personal  liability.*  It  has  been  thought,  that  the  legisla- 
ture have  thus  acted  wisely  in  continuing  the  principle  of  co- 
partnership in  opemtion ;  and  that  considering  the  multitude  of 
corporations  which  the  increasing  spirit  of  enterprise  gives  rise 
to,  regard  for  the  interests  of  the  community  requires  that  the 


>  Nathao  v.  WhitweU,  9  Paige  (N.  Y.)  Ch.  R.  158. 
^  See  Spear  v.  Grant,  16  Maae.  R.  9. 
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individuak  whose  property,  thus  put  into  a  common  mass, 
enables  them  to  obtain  credit  universally,  should  not  shelter 
themselves  from  a  responsibility  to  which  they  would  be  lia- 
ble as  members  of  a  private  association/  The  policy  of  the 
regulation  has,  on  the  other  hand,  been  questioned,  as  cautious 
persons  are  by  it  prevented  from  investing  their  capital  in  an 
extensive  company,  the  members  of  which  are,  in  respect  to 
personal  liability,  made  to  stand  precisely  on  the  footing  as 
common  partners.* 

It  has  been  the  policy  of  the  legislature  of  Massachusetts, 
from  the  year  1809,  to  increase  the  liability  of  the  individual 
stockholders  in  manufacturing  corporations,  for  the  debts  of 
the  corporation.*  The  earliest  general  legislative  regulation 
to  this  effect  in  that  State,  was  made  in  1809 ;  though  pre- 
viously, one  or  two  acts  of  incorporation  contained  a  similar 
provision.  By  this  general  act  it  is  provided,  that ''  when  any 
action  shall  be  commenced  against  any  corporation  that  may 
hereafter  be  created,  or  whenever  any  execution  may  issue 
against  such  corporations  on  any  judgment  rendered  in  any 
civil  action,  and  the  said  corporation  shall  not  within  fourteen 
days  after  demand  thereof  made  upon  the  president,  treasurer, 
or  clerk  of  such  corporation,  by  the  officer,  to  whom  the  writ 
or  execution  against  such  corporation  has  been  committed  to 
be  served,  show  to  the  same  officer  sufficient  real  or  personal 
property,  or  estate  to  satisfy  any  judgment  that  may  be  ren- 
dered upon  such  writ,  or  to  satisfy  and  pay  the  creditor  the 
sums  due  upon  such  execution,  then,  and  upon  such  neglect 
and  default,  the  officer  to  whom  such  writ  and  execution 
may  have  been  committed  for  service,  shall  serve  and  levy 
the  same  writ  or  execution  upon  the  body  or  bodies,  and  real 
and  personal  estate  of  any  member  or  members  of  such  corpo- 
ration." 

The  above  act,  we  are  to^d,^  did  not  satisfy  the  Massachu- 


^  Opinion  of  Parker,  C.  J.  in  Marcy  v.  Clark,  17  Mass.  R.  334. 
*  See  d  American  Jarist,  p.  lOS ;  and  4  Ibid.  p.  307. 
'  See  2  Am.  Jarist,  p.  95. 
«Ibid. 
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setts  legislature ;  and  in  1818,^  a  new  statute  was  passed, 
which  provides,  ^'that  whenever  any  action  shall  be  com- 
menced against  any  manufacturing  corporationi  that  may 
hereafter  be  created,  or  whenever  any  execution  may  issue 
against  such  corporation,  on  any  judgment  rendered  in  any 
civil  action,  and  the  said  corporation  shall  not,  before  the  day 
on  which  the  said  execution  is  returnable,  after  demand 
thereof  made  upon  the  president,  treasurer,  or  clerk  of  such 
corporation,  by  the  officer  to  whom  the  writ  or  execution 
against  such  company  has  been  committed  to  be  served,  show 
to  the  same  officer  sufficient  personal  estate  to  satisfy  any 
judgment  that  may  be  rendered  upon  such  writ,  or  to  satisfy 
and  pay  the  creditor  the  sums  due  upon  such  executicm,  th^ 
upon  such  neglect  and  default,  upon  the  issuing  of  an  (mMos 
execution,  the  officer,  to  whom  such  execution  may  be  com- 
mitted  for  service,  may  serve  and  levy  the  same  writ  and  exe- 
cution upon  the  body  or  bodies,  and  real  and  perscmal  estate 
or  estates  of  any  member  or  members  of  such  corporati<Hi,  or 
upon  the  body  or  bodies,  and  upon  the  real  and  personal  estate 
of  any  person  or  persons,  who  weie  members  of  said  corpora- 
tion, at  the  time  when  the  debt  or  debts  accrued,  upon  which 
such  writs  or  executions  may  have  issued."  ' 


^  Mass.  St.  1818,  e.  183. 

*  "  We  cannot  forbear  noticing,"  says  a  writer  in  the  American  Jurist, 
(Vol.  n.  p.  97,)  "  the  very  slovenly  manner  in  which  this  statute  is  drawn. 
It  would  seem  from  the  words  of  the  statute,  which  speaks,  in  the  begin- 
ning, of  an  action  being  commenced,  and  couples  the  words  *  wrii  and  exe> 
cation,'  together  several  times,  that  it  proposed  to  give  some|>ower  on  the 
original  writ,  yet  no  power  is  given ;  and  though  the  demand  is  made  on  the 
original  writ,  yet  no  authority  to  do  anything  is  still  given  till  an  aUas  ex- 
ecution. And  persons  who  are  members  of  the  corporation  at  the  time 
when  the  debt  accrued,  but  who  are  not  members  when  the  suit  is  brought, 
appear,  as  we  at  first  thought,  to  be  only^able  on  an  alias  execution,  not  on 
the  writ,  nor  on  the  first  execution,  nor  on  a  phtries.  If  the  propriety  of 
making  such  persons  liable  at  all  be  admitted,  no  reason  can  be  pereeived 
why  their  liability  should  be  confined  to  an  aUoi  execution.  On  looking 
more  closely  at  the  words  of  the  statute,  although  no  power  is  given  until 
the  issuing  of  the  alias^  it  seems  to  be  left  uncertain  whethtt  tlie  qUom  itadf 
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By  a  subsequent  statute  of  Massachusetts,  it  is  enacted, 
''  that  every  person,  who  shall  become  a  member  of  any  manu- 
facturing corporation  which  may  hereafter  be  established 
within  this  commonwealth,  shall  be  liable,  in  his  individual 
capacity,  for  all  debts  contracted  during  the  time  of  his  con- 
tinuing a  member  of  such  corporation."  ^ 

Such  was  the  state  of  the  laws  of  Massachusetts,  respecting 
what  is  called  '' personal  responsibility"  of  members  of  corpo- 
rations, until  1827,  when  the  legislature,  by  a  statute,'  changed 
in  some  measure  the  nature  and  duration  of  this  responsibility. 
The  statute  referred  to  enacts  as  follows : 

"  Sec.  1.  That  no  member  of  any  manufacturing  corporation, 
and  no  person  who  shall  have  been  such  member  at  the  time 
when  any  debt  may  have  been  contracted  by  such  corporation, 
or  at  the  time  when  any  debt  so  contracted  may  have  accrued, 
shall  hereafter  be  liable  in  his  individual  capacity  for  any 
such  debt,  unless  a  suit  shall  have  been  commenced  therefor, 
and  prosecuted  against  such  corporation,  within  one  year  after 
such  debt  shall  have  become  due,  and  unless  a  suit  therefor 
shall  be  commenced  against  such  person,  having  been  a  mem- 
ber as  aforesaid,  within  one  year  after  he  shall  have  ceased  to 
be  a  member. 

"  Sec.  2.  Any  person  whose  real  or  personal  estate  shall  have 
been  levied  on  for  payment  of  the  debt  of  such  corporation,  or 
who  shall  have  paid  any  such  debt  on  execution,  shall  have 
an  action  at  law  or  in  equity  in  the  Supreme  Court,  for  contri- 
bution against  the  other  members  of  such  corporation,  and 
persons  having  been  members  as  aforesaid ;  or  he  may,  at  his 
election,  have  an  action  at  law  against  the  corporation. 

''  Sec.  3.  Any  corporation  already  established  may  adopt  this 
law  by  vote,  publishing  the  vote  and  the  act  in  one  or  more 


18  to  be  served  on  the  individaal  members,  or  whether  the  original  writ  or 
the  prior  execution,  on  which  the  demand  was  made,  and  which  would  be 
defunct  in  the  common  course,  are  not  to  be  reyived  for  the  purpose  of  serv- 
ing them  on  the  individual  members." 

*  Mass.  St.  1831,  c.  38. 

*  Mass.  St.  1826,  c.  137. 


550  PRIVATE   CORPORATIONS.  [CH.  XVH. 

Boston  papers,  in  which  the  laws  of  the  commonwealth  axe 
published,  and  in  one  or  more  of  the  newspapers  of  the  county 
where  the  corporation  has  its  manufacturing  establishment,  or 
if  no  newspaper  in  the  county,  in  one  of  the  nearest  county ; 
and  provided  this  adoption  shall  not  affect  any  liabilities  exist- 
ing at  the  time  of  the  adoption. 

'^  Sec.  4.  The  provisions  of  this  and  former  acts  on  the  same 
subject,  shall  not  be  construed  to  render  personally  liable  for 
the  debts  of  such  corporation  persons  holding  stock  as  execU" 
tors  J  administriUorSy  gtuxrdians^  or  trustees  ^  twr  any  persons 
holding  stock  as  collateral  security.  But  the  persons  pledging 
the  stock  are  to  be  liable  as  members,  and  to  be  considered 
as  members  for  the  purpose  of  voting  and  transacting  busi- 
ness. 

'<  Sec.  6  repeals  all  acts  as  far  as  inconsistent  with  this,  ex- 
cept with  regard  to  such  existing  corporations  as  do  not  adopt 
this." » 


^  Thu  8tatote  is  commented  on  by  the  writer  to  whom  we  haTo  befirae  n- 
ferred,  in  the  American  Jnrist,  as  follows :  "  The  first  section  proTides  that 
DO  person  shall  be  liable  for  a  corporate  debt,  unless  a  suit  therefor  shall  be 
commenced  against  such  person,  having  been  a  member  as  aforesaid,  within 
one  year  aAer  he  shall  hare  ceased  to  be  a  member.  None  of  the  prenous 
acts  provide  for  such  a  suit ;  they  all  specify  the  cases  in  which  the  bodisB 
or  property  of  individual  members  may  be  taken ;  but  it  is  always  on  a  suit 
against  the  corporation,  not  against  the  individual.  Nor  does  this  statvta 
give  any  action  against  the  individual  members,  unless  it  is  given  by  impli* 
cation  in  this  clause.  The  question  then  arises,  whether  any  action  against 
the  individual  stockholders  be  in  fact  given,  and  if  so,  what  is  the  form  of 
the  action?  Is  it  debt,  or  the  same  action  which  could  be  maintained 
against  the  corporation  ;  is  it  a  suit  in  equity,  or  at  common  law ;  is  it  a  sev- 
&nl  action  against  every  person  liable,  or  a  joint  action  against  more  than 
one ;  must  all  the  persons  liable  be  joined  in  one  action  or  not ;  when  may 
the  suit  be  brought ;  can  it  be  brought  simultaneously  with  a  suit  against 
the  corporation,  or  not  until  after  judgment  has  been  rendered  against  the 
corporation  1  If  an  action  is  not  thus  given  by  an  implication,  the  condi- 
tion of  the  liability,  that  is,  the  suit  against  the  individual,  being  precedent 
and  impossible,  is  any  individual  responsibility  created  ! 

The  second  section  of  the  statute  gives  the  person  who  pays  the  oofpo> 
rate  debts  a  right  of  action  against  the  corporators  individually,  or  the  en- 
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It  IS  worthy  of  remark,  it  has  been  said,  that  this  unlimited 
personal  responsibility  of  members  of  commercial  corporations 
is  peculiar  to  Massachusetts.^  Thus,  if  it  were  true  as  regards 
general  siaiuies  imposing  an  unlimited  responsibility,  there 
are  instances  of  the  imposition  of  such  liability  by  an  act  in- 
corporating a  particular  company ;  some  such  acts  providing, 
"  that  the  persons  and  property  of  the  members  of  the  corpo* 
ration  shall  at  all  times  be  liable  for  all  debts  due  by  said 
corporation."  * 


poratioD,  at  Jus  ekction.  It  seems  to  us  that  his  remedies  ought  to  be  cumu- 
lative,  both  against  the  corporation  and  the  individual  members  also. 

With  regard  to  the  third  section,  it  appears  to  us  that  if  any  publication 
of  assent  was  necessary,  in  order  to  entitle  corporations  to  the  benefit  of  the 
act,  it  oould  hardly  be  necessary  to  require  every  one  of  them  to  publish  the 
whole  act  at  length. 

The  propriety  of  exempting  executors,  administrators,  guardians,  and 
trustees,  from  any  personal  responsibility,  is  obvious.  A  further  effect  of 
this  act  is  perhaps  to  exempt  the  estates  of  deceased  persons,  as  well  as  their 
executors  and  administrators,  from  any  liability  for  the  debts  of  corporations 
contracted  subsequently  to  the  death  of  the  testators  and  intestates ;  and  it 
seems  also  that  cestui  que  trustSy  as  well  as  their  trustees,  are  not  subject  to 
any  personal  responsibility.  It  would  be  perhaps  a  great  hardship  to  those 
who  are  beneficially  interested  in  the  estates  of  deceased  stockholders,  to 
make  these  estates  liable  for  the  debts  of  the  corporations  over  wbich  they 
have  no  control,  where  the  debts  are  contracted  subsequently  to  the  death 
of  the  stockholders.  But  notwithstanding  this  hardship,  which  we  acknow* 
ledge,  we  do  not  see  why  the  estate  of  a  deceased  stockholder  should  not  be 
as  liable  as  that  of  a  living  one.  The  law  continuing  the  partnership  after 
death,  and  thus  entitling  the  estate  of  the  deceased  to  share  in  the  profits,  if 
any  are  realized,  ought,  one  would  think,  to  make  it  liable  to  share  in  the 
losses.  Exempting  trustees  and  their  cestui  que  trusts  both  from  responsibil- 
ity appears  liable  to  some  exception,  as  it  affords  a  very  convenient  mode 
of  evading  the  whole  operation  of  the  statutes  on  the  subject,  and  of  one  of 
which,  we  believe,  advantage  has  already  been  taken.  Indeed  we  do  not 
see  why  the  estate  of  the  cestui  que  trust,  who  is  beneficially  interested  in 
the  corporation,  should  not  be  liable  in  the  same  manner  as  that  of  any 
stockholder." 

'  American  Jurist,  nt  supra,  101. 

'  Middletown  Bank  v.  Magill,  et  al.  5  Conn.  R.  28  ;  and  see  Southmayd 
V.  Russ,  3  Ck»nn.  R.  52,  where  it  was  held,  that  under  such  a  charter  the 
members  were  liable  in  an  original  manner,  as  if  no  incorporation  had  been 
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In  Massachusetts  an  unlimited  personal  responsibility  is 
confined  to  manufacturing  corporations.  The  private  prop- 
erty of  the  president  and  directors  of  every  insurance  company 
is,  it  is  true,  in  Massachusetts,  made  liable  for  losses  on  policies 
which  they  subscribe  after  the  whole  capital  of  the  company 
is  exhausted ;  and  so  the  directors  of  banks  in  that  State  are 
liable  in  their  private  capacity  for  any  excess  of  debts  due 
from  the  bank  beyond  the  amount  authorized  by  law.  The 
same  provision  has  been  adopted  in  the  charters  of  banks  in 
New  York,  Maryland,  and  South  Carolina.  In  case  of  any 
deficiency  of  capital  in  any  bank  in  Massachusetts,  arising 
from  the  official  mismanagement  of  the  directors,  the  stock- 
holders are,  in  their  individual  capacities,  liable  to  pay  the 
same ;  but  no  stockholder  is  liable  to  pay  an  amount  exceed- 
ing the  amount  of  his  stock.  The  stockholders  in  every  bank, 
at  the  expiration  of  its  charter,  are  also  chargeable  in  Massa- 
chusetts, in  their  individual  capacities,  for  the  payment  of  all 
bills  of  the  bank  remaining  impaid,  in  proportion  to  their 
stock.  In  New  York,  directors  of  moneyed  corporaticms  are 
personally  liable  in  case  of  violating  the  laws  regulating  them, 
or  of  a  fraudulent  insolvency.  In  Maine,  where  a  part  of  the 
Massachusetts  laws  were  in  force,  when  the  State  of  Maine 
was  separated  from  Massachusetts,  members  of  corporations 
have  since  been  exempted  from  a  personal  liability  for  corpo- 
rate debts,  in  case  of  the  corporation's  complying  with  the 
provisions  of  the  act^ 

It  is  stated,  that  the  effect  of  imposing  an  unlimited  respon- 
sibility upon  the  members  of  manufacturing  corporations  in 
Massachusetts  has  been,  to  drive  millions  of  capital  into  the 
neighboring  states,  for  investment'  The  legislature  at  a  later 
period  have  set  themselves  about  alleviating  this  public  injury, 
and  at  the  same  time  affording  an  adequate  security  to  cred- 


had,  and  therefore  no  scire  facias  could  be  maintained  against  them  on  a 
judgment  against  the  corporation. 

'  Laws  of  Maine,  c.  221,  passed  Feb.  6, 1823.  And  see  Am.  Joristy  vol. 
ii.  p.  102. 

'  American  Jarist,  toI.  iv.  p.  307 
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itors.  We  refer  to  the  Massachnsetts  act  of  1830,  entitled 
''  An  act  defining  the  general  powers  and  duties  of  manufac- 
turing corporations."  The  substance  of  this  act  is,  that  each 
and  every  member  shall  be  jointly  and  severally  liable  for  all 
the  debts,  until  the  whole  amount  of  the  capital  stock  shall 
have  been  actually  paid  in,  and  not  afterwards ;  or  not  after  a 
certificate,  signed  and  sworn  to  by  certain  of  the  officers  of  the 
company,  that  a  member  has  contributed  his  full  share  of  the 
stock,  has  been  recorded  in  the  registry  of  deeds  in  the  county 
wherein  the  manufactory  shall  be  established.  The  act  also 
provides,  that  if  such  certificate  be  wilfully  false  in  any 
material  representation,  then  all  the  officers,  who  have  signed 
the  same,  shall  be  liable  personally  for  all  claims  and  demands 
against  the  corporation,  which  were  created  while  they  were 
members.  And  if  the  president  and  directors  of  any  such 
corporation  shall  declare  and  pay,  or  cause  to  be  declared  and 
paid,  any  dividend,  such  corporation  being  at  the  time  insol- 
vent, or  if  payment  of  such  dividend  would  render  it  insolvent, 
they  are  all  (with  the  exception  of  those  who  protest  against 
it)  made  personally  liable  for  the  full  amount  of  such  dividend 
80  declared  and  paid. 

The  liability  of  stockholders  of  joint  stock  incorporated 
companies  has  been  the  subject  of  frequent  attention  in  the 
State  of  New  York.  In  that  State,  an  act  relative  to  manu- 
facturing corporations,  passed  in  1811,  declares,  "  that  for  all 
debts,  which  shall  be  due  and  owing  by  the  company  at  the 
time  of  its  dissolution,  the  persons  then  composing  such  com- 
pany shall  be  individually  responsible,  to  the  extent  of  their 
respective  shares  of  stock  in  the  said  company,  and  no 
further."  Some  of  the  charters  of  companies,  since  incorpo- 
rated in  that  State,  contain  a  provision,  that  the  stockholders 
'^  shall  be  hdden,  in  their  individual  capacities,  responsible 
jointly  and  severally  for  the  payment  of  all  debts  contracted 
by  the  said  company  to  the  nominal  amount  of  the  stock  held 
by  such  stockholders  respectively;  and  any  person  having 
any  demand  against  the  said  company  may  sue  any  stock- 
holder singly,  or  any  two  or  more  stockholders  thereof  jointly, 
and  recover  in  any  court  having  cognizance  thereof;  provided 

47 
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such  suit  shall  not  be  maintained  witbout  proof,  that  such 
demand  had  been  presented  to  the  proper  officer  of  said  com- 
pany for  pajrment  thereof,  and  the  payment  thereof  n^lected 
or  risfused.  The  revised  laws  of  New  York,  in  the  regulations 
respecting  moneyed  corporations,  provide,  that  each  stock* 
holder  shall  be  liable  ratably  for  corporate  debts,  but  not  to  an 
amount  exceeding  the  nominal  amount  of  his  shares.'    In 


>  Extracta  from  RoTised  Sututes,  vol.  1,  chap.  18,  p.  593,  593.  "  Of  In- 
eorporationa.'*    Title  dd,  Article  Ist. 

**  4  14.  Every  insolvency  of  a  moneyed  corporation  afaall  be  deemed  6and- 
nlent,  nnleaa  ita  afikira  4iall  appear,  upon  inYestigation,  to  liave  been  faiilj 
and  legally  adminiatend,  and  genetally,  with  the  aaae  cue  and  diligcaca, 
that  agenta,  receiving  compenaation  for  their  aervicea,  are  bound  by  lav  la 
obaerve ;  and  it  ahall  be  incumbent  on  the  directora  and  atockholden  of 
every  such  inaolvent  corporation,  to  repel  by  proof  the  pieanmptioa  of 
fraud. 

"  ^  15.  In  every  caae  of  a  frandulent  insolvency,  the  directors  of  the  in- 
Bolyent  company,  by  whose  acts  or  omissions  the  insolvency  was  wholly  «v 
in  part  occasioned,  and  whether  then  la  office  or  not,  ahall  each  be  ItaUe  ta 
the  Btockholdera  and  creditors  of  the  company,  for  hia  proportioaal  afaaie  af 
their  reapective  loaaea ;  the  proportion  to  be  aacertained  by  dividing  the 
whole  loaa  among  the  whole  number  of  directora  liable  for  reimbnraement ; 
but  thia  aection  shall  not  be  construed  to  diminish  the  liability  of  direcloia, 
aa  before  declared,  who  shall  have  violated  or  have  been  oonoemed  in  vio- 
lating, the  proTisions  of  this  artide. 

**  ^  16.  If  the  moneys,  remaining  doe  to  the  creditora  of  a  oorpenlka 
whose  inaohency  ahall  be  adjudged  fraudulent,  after  the  diatnbntkiii  ef  its 
eibcta,  ahall  not  be  collected,  in  whole  or  in  part,  from  the  directora  liaUa 
ibr  their  reimbursement,  the  deficiency  shall  be  made  good,  by  the  contn- 
bution  of  the  atockholders  of  the  company  ;  the  whole  amount  of  the  de- 
ficiency shall  be  aasessed*  on  the  whole  number  of  shares  of  the  capital 
atock,  and  the  sum  necessary  to  be  paid  on  each  ahare  shall  be  then  aseer* 
tained,  and  each  atockhdder  shall  be  liable  for  the  asm  assessed  on  the 
number  of  sharea  held  by  him,  not  exceeding  the  nominal  amount  of  mmk 
ahaxea,  in  addition  to  the  aasM  paid,  or  which  he  may  be  liaUe  to  pay,  os 
aooonnt  of  thooe  aharea. 

*'  ^  17.  If  the  amount  aaaeaaed  on  the  sharea  of  any  atockholder,  under 
the  proviaiona  of  the  last  section,  shall  not  be  collected  from  such  atock- 
holder, by  reason  of  his  insolvency,  or  his  absence  from  this  State,  the  aom 
remaining  due  on  auch  aaaesament  ahall  be  recoverable  againat  the  peraos, 
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Rhode  Island,  it  is  provided,  in  the  latest  bank  charters,  that 
in  case  of  default  and  mismanagement  on  the  part  of  the 
directors,  and  of  a  want  of  corporate  property  to  pay  the 
corporate  debts,  the  members  of  the  company  shall  be  indi- 
vidually responsible  for  such  debta 

§  6.  We  now  proceed  to  consider  the  new  and  peculiar  class 
of  cases,  that  owe  their  origin  to  statutes  of  the  kind  we  have 
referred  to  in  the  preceding  section,  imposing  a  responsibility 
upon  the  members  of  a  private  corporation,  in  case  of  the  neg* 
lect  of  the  corporate  body  to  pay  the  demands  which  it  has  in* 
curred.  There  is  no  question  as  to  the  constitutional  authority 
of  the  legislature  to  pass  such  statutes,  though  that  question 
was  raised  in  Massachusetts.  The  authority  of  the  legisla- 
ture was  objected  to,  as  infringing  some  of  the  principles  of 
the  constitution,  and  particularly  two  of  the  articles  of  the 
declaration  of  rights  of  that  State ;  the  first  of  which  is  in- 
tended to  secure  the  liberty  and  property  of  the  citizen,  and  - 
the  second,  to  estabUsh  the  right  of  trial  by  jury.  If  the  fact 
were  so,  said  Mr.  C.  J.  Parker,  the  laws  would  undoubtedly 
be  void.  But  all  who  are  members  of  the  corporation  are 
virtually  defendants  in  the  action,  and  have  an  opportunity  to 
be  heard,  in  the  form  they  have  chosen  by  joining  the  com- 
pany. As  to  those  who  have  beoHne  members,  after  judg- 
ment against  a  corporation,  or  after  a  debt  has  accrued,  they 
voluntarily  subject  themselves  to  the  inconvenience,  having 
the  means  to  satisfy  themselves  of  the  solvency  of  the  com- 
pany, if  they  choose  to  make  the  inquiry.^ 

Where  it  is  provided,  in  an  act  creating  such  a  corporation, 


ftom  whom  the  delinqoent  stoekholder,  tt  any  time  within  six  months  pre- 
vioos  to  the  iosoWency  of  the  company,  sha]!  have  received  a  transfer  of  the 
ahares,  or  any  portion  of  the  shares  held  by  him ;  and  every  person  having 
made  such  transfer  shall  be  liable  in  the  same  manner,  and  for  the  same 
proportion,  that  he  would  have  been  liable,  had  he  continaed  to  hold  the 
shares  so  transferred . ' ' 

^  Per  Parker,  C.  J.  in  Marey  «.  Clark,  17  Mass.  R.  335 ;  see  also  Child 
0.  Coffin,  17  Mass.  R.  64. 
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that  the  indiTiduals  composing  it  shall  be  liable,  at  the  time  of 
the  dissolution  of  the  company,  for  the  debts  then  due,  an 
inability  of  the  company,  by  reason  of  a  total  want  of  funds^ 
to  exercise  its  corporate  powers,  will  be  deemed  a  dissolution. 
That  is  to  say,  it  is  not  necessary  in  such  a  case,  that  the 
corporate  rights  should  be  regularly  adjudged  forfeited  by  any 
tribunal,  before  a  creditor  can  maintain  a  suit  against  a  stock* 
holder.  The  government  has  no  interest  in  dissolving  a  man- 
ufacturing or  trading  corporation,  and  it  is  not  within  the  con- 
trol of  the  creditors  of  the  company  to  proceed  by  scire  facias^ 
and  information  of  the  nature  of  the  writ  of  quo  wctrranto,  in 
order  to  obtain  a  judgment,  that  a  corporation  has  forfeited  its 
franchises.  The  case  of  Penniman  v.  Briggs,  in  the  court  of 
chancery  of  the  State  of  New  York,^  fully  supports  these 
positions.  In  that  case  it  was  decided,  that  a  corporation  for 
manufacturing  purposes,  formed  under  the  act  of  22d  March, 
1811,  having  ceased  to  act  as  a  manufacturing  company,  and 
being  without  funds,  and  indebted,  was  dissolved,  within  the 
intent  of  the  act,  so  as  to  give  a  remedy  to  creditors  agaiost 
the  individual  stockholders.  And  it  was  further  held,  that  an 
election  of  trustees,  made  appar^itly  for  no  purpose  but  to 
keep  the  company  in  existence,  did  not  prevent  such  dissolu- 
tion. The  true  question,  as  the  Chancellor  considered,  was, 
whether  the  company  was  not  dissolved,  in  the  sense  of  the 
statute  authorisdng  its  creation.  The  statute,  he  said,  con- 
templated the  dissolution  of  the  company,  as  an  event  which 
might  occur,  within  the  time  prescribed  for  its  existence ;  and 
the  remedy  given  to  creditors  against  stockholders  was  evi- 
dently intended  for  every  mode  of  dissolution,  which  might 
deprive  a  creditor  of  an  effectual  remedy  agaixist  the  corporate 
body. 

In  Kentucky,  a  judgment,  execution  and  return  of  no 
property  is  sufficient  ground  for  proceeding  against  the  stock- 
holders.*   And  so  in  Maine.'    And  the  judgment  is  at  least 

>  1  Hopkios  (N.  T.)  Chan.  R.  300 ;  and  in  error,  8  Cow.  (N.  T.)  R.  387  ; 
abo  Bank  of  Poughkeepaie  v.  Ibbotaon,  S4  Wend.  (N.  T.)  R.  473. 
'  CaaUeman  v,  Holmea,  4  J.  J.  Marsh.  (Ken.)  R.  1. 
*  Drinkwater  v.  Portland  Marine  Railway,  6  Shep.  (Me.)  R.  35. 
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prima  facie  evidence  of  the  validity  of  the  debt^  Under  the 
Revised  Statutes  of  Massachusetts,  though  a  creditor  has  two 
demands  against  a  manufacturing  company,  one  only  of  which 
the  stockholders  are  liable  to  pay,  recovers  a  single  judgment 
on  aU  the  demands,  yet  he  may  levy  his  execution  on  the 
personal  property  of  a  stockholder,  to  the  amount  of  the  de- 
mand which  the  stockholders  are  liable  to  pay.*  And  if  a  per- 
son holds  stock  in  a  manufacturing  corporation  as  trustee,  and 
also  holds  other  property  on  the  same  trust,  such  other  prop- 
erty may  be  taken  for  the  debts  of  such  company,  if  the 
stockholders  of  the  company  are  liable  to  pay  its  debts.* 

A  debt  ccmtracted  by  the  agents  or  trustees  of  the  company, 
renders  the  stockholders  personally  liable  to  the  extent  imposed 
by  the  statute.  In  the  case  of  Slee  v.  Bloom  et  aL  in  the  Court 
of  Errors  of  the  State  of  New  York,*  it  appeared  that  the 
respondents  associated  together  for  establishing  a  cotton  man- 
ufactory, and  became  a  corporation  for  twenty  years,  accord- 
ing to  the  provisions  of  an  act  passed  in  March,  1811,  the 
seventh  section  of  which  declared  ^'  that  for  debt  which  shall 
be  due  and  owing  by  the  company  ai  the  time  of  ita  diasolur 
tion^  the  pers(His  then  composing  such  company  shall  be  indi- 
vidually responsible,  to  the  extent  of  their  respective  sfiaree  of 
stock  in  said  company.  The  corporation  in  November,  1816, 
executed  a  bond  to  the  appellant,  under  their  corporate  seal, 
on  which  a  judgment  was  obtained  in  May,  1817.  The  cor- 
poration having  been  dissolved  in  February,  1818,  it  was  held 
that  the  judgment  debt  of  the  corporation  was  binding  and 
conclusive  on  the  respondents  individually,  to  the  extent  of 
their  respective  shares.  The  Chancellor  had,  however,  pre«- 
viously  decided,  that  the  judgment  was  not  conclusive  upon 
the  respondents  in  their  individual  cjtpacities,  on  the  ground, 


>  Moss  V.  Oakley,  2  Hill  (N.  T.)  R.  265. 

*  Stedman  v.  Eveleth,  6  Met  (Maas.)  R.  114. 
'  Stedman  v.  Eveleth,  6  Met  (Maaa.)  R.  114. 

*  20  Johoa.  (N.  Y.)  R.  66.  The  original  caae  in  Chancery  will  be  fonnd 
in  6  Johna.  (N.  Y.)  Ch.  R.  366 ;  and  proceedinga  on  appeal  alao  in  19  Johns.. 
(N.  Y.)  R.  466. 

47» 
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thai  the  acts  of  irusieea^  while  the  corporation  subsisted^  hoMh 
ever  binding  on  the  corporation  and  its  property^  were  not 
binding  upon  the  individual  stockholders.  The  Court  of 
ErrorSi  on  the  other  hand,  could  perceive  no  escape  from  the 
conchision,  that  the  respondents  were  individually  Uable,  to 
the  same  extent  that  the  company  itself  was  liable.  And  it 
was  said  by  Chief  Justice  Spencer,  that  "whatever  was  a 
debt  against  the  company,  is  now,  by  force  of  the  statute,  a 
debt  against  them ;  and  if  the  company  itself  was  concluded, 
the  respondents  are  equally  concluded.  As  an  abstract  propo- 
sition, he  said,  it  was  undoubtedly  true,  that  the  trustees  of 
the  company  were  not  the  trustees  or  agents  of  the  individual 
stockholders.  The  trustees  could  not  bind  the  individual 
members  beyond  the  funds  of  the  company,  with  this  qualifi- 
cation, that  they  could  bind  the  individual  stockholders  in  the 
event  of  the  dissolution  of  the  corporation,  to  the  extent  of 
their  respective  shares,  and  no  further." 

By  an  act  of  the  State  of  New  Hampshire  establishing  the 
Hillsborough  Bank,  it  was  enacted,  that  if  the  corporation 
should  neglect  or  refuse  to  pay  any  of  their  bills,  when  pre- 
sented for  payment,  "the  original  stockholders,  their  succes- 
sors or  assigns,  and  the  members  of  the  said  corporation'* 
should  be  jointly  and  severally  holden  for  the  payment  of 
them;  and  that  the  members,  compelled  to  pay,  should  be 
authorized  to  recover  of  the  remaining  members  of  said  corpo- 
ration their  proportion  of  the  sum  paid.  The  Supreme  Court 
of  Massachusetts,  in  expounding  this  law,  in  the  case  of  Bond 
V.  Appleton,*  said,  that  the  words  of  the  law  were  very  ex- 
tensive, but  that  it  was  the  reasonable  construction  of  them, 
that  such  of  the  original  stockholders,  their  successors  and 
assigns,  as  should  be  members  when  the  payment  of  the  bills 
should  \be  refused^  were  bound  to  make  satisfaction.  This 
construction,  the  court  thought,  was  warranted  by  the  remedy 
furnished  to  the  members  against  the  remaining  membera  * 
In  the  State  of  New  York,  if  a  charter  provides  generally, 


'  6  Ma».  B.  478. 
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that  the  stockholders  shall  be  personally  liable  for  the  payment 
of  the  corporate  debts,  and  that  persons  having  demands 
against  the  company,  who  have  obtained  judgment  against  the 
corporation,  may  sue  any  stockholder,  the  suit  can  only  be 
brought  against  such  as  were  stockholders  when  the  debt  was 
contracted,  and  not  those  who  became  so  afterwards.'  By  an 
act  of  the  legislature  of  Connecticut,  incorporating  a  manufac- 
turing company,  it  was  provided  that  the  persons  and  property 
of  the  members  of  the  corporation  should  at  all  times  be  lia- 
ble for  all  debts  due  by  the  corporation.  This  clause,  it  was 
held,  did  not  include  those  who  were  members  at  the  time  the 
debt  was  contracted,  but  who  had  transferred  their  stock  be- 
fore the  commencement  of  the  suit' 

In  Massachusetts,  it  was  enacted  by  the  statute  of  1806, 
that  whenever  any  execution  shall  issue  against  any  manu- 
facturing corporation  thereafter  created,  and  such  corporation 
shall  not,  within  fourteen  days  after  demand  made  upon  the 
president,  treasurer,  or  clerk  of  such  corporation,  by  the  officer 
holding  the  execution,  show  to  him  sufficient  real  or  personal 
estate,  to  satisfy  and  pay  the  sums  due  on  such  execution,  the 
officer  shall  serve  and  levy  the  same  upon  the  body  or  bodies, 
and  real  and  personal  estate,  of  any  member  or  members  of 
such  corporation."  Although  the  statute  made  the  estate  of 
any  member  or  members  liable,  yet  in  the  opinion  of  the 
Supreme  Court,  the  statute  applied  to  such  as  were  members 
at  the  time  of  the  commencement  of  the  (iction,  and  to  them 
only.'  As  that  statute  did  not  by  itself  render  the  estate  of  a 
deceased  member  liable  for  the  corporate  debts,  his  adminis- 
trator cannot  be  allowed,  in  a  probate  account,  for  money  paid 
to  make  up  a  deficit,  where  the  corporate  funds,  on  closing  the 

concerns  of  the  corporation,  are  found  insufficient^    Under 

■ 

■  M088  V.  Oakley,  S  Hill  (N.  Y.)  R.  265  ;  and  see  Jndsoo  «.  Galena  Co. 
9  Paige  (N.  Y.)  Ch.  R.  548. 

'  Middletown  Bank  v.  Magill  (in  error)  5  Conn.  R.  S8 ;  Hoamer,  C.  J.  and 
Biainard,  J.  dissenting.  The  case  is  not  in  accordance  with  Sonthmajd  v. 
Ross,  3  Conn.  R.  54  ;  as  per  the  court  in  Moss  o.  Oakley,  tvp, 

'  Child  V.  Coffin  et  al.  17  Mass.  R.  64. 

«  Ripley  v.  Samson,  10  Pick.  (Mass.)  R.  371. 


660  PRIVATE   CORPORATIONS.  [CH.  XTU. 

this  act  no  action  can  be  maintained  against  a  stockholder  or 
his  administrator  to  recover  assessments.^  By  the  Massachu- 
setts statute  of  1817,  c.  183,  the  legislature  provided,  that  the 
bodies  and  estates  of  those,  who  were  members  at  the  time 
any  debt  accrued,  as  well  as  those  who  were  members  whea 
the  execution  issued,  should  be  liable.* 

Under  the  statute  of  Massachusetts  of  1829,  c.  63,  one  who 
was  a  member  of  a  manufacturing  corporation,  which  had 
neglected  to  publish  an  annual  statement  of  the  amount  of  its 
capital  stock,  at  the  time  a  debt  was  contracted  by  the  corpo- 
ration, was  held  to  be  individually  liable  for  such  debt,  thou^ 
not  a  member  at  the  time  of  the  trial  of  the  action.*  Under 
the  same  statute,  it  was  also  held,  that  an  unliquidated  claim 
for  damages,  against  a  manufacturing  corporation  is  a  debt 
making  individual  members  liabla  It  appearing,  in  this  case, 
that  the  annual  notice  published  by  the  corporati(«,  next  be- 
fore the  debt  was  contracted,  did  not  certify  the  amount  both 
of  their  debts  and  of  their  capital  stock,  as  required  by 
the  statute,  but  of  their  debts  only,  it  was  held,  that  one  who 
was  a  member  of  the  corporation  at  the  time  the  debt  was 
contracted,  but  who  had  ceased  to  be  such  wh^i  the  action 
was  tried,  was  individually  liable  for  the  debt,  and  conse- 
quently not  a  competent  witness  in  behalf  of  the  corporatioiL 
The  certificate  of  the  (^cers  of  a  manufacturing  company 
prescribed  by  the  Rev.  Stat,  of  Massachusetts,  stating  the 
amount  of  the  capital  fixed  and  paid  in,  sworn  to  and  re- 
corded, within  the  time  prescribed  in  the  registry  of  deeds,  is 
conclusive  evidence,  for  the  stockholders  of  the  facts  ther^ 
stated,  so  as  to  exempt  them  {nxa  personal  liability  for  the 
subsequent  debts  of  the  company.* 

The  liability  of  members  under  these  statutes  unless  other- 
wise provided,  is  several,  and  not  joint,  or  in  the  natoie  of  a 


^  Caller  ».  Middlesex  Factory  Co.  14  Pick.  (Mus.)  R.  483. 
*  Per  Parker,  C.  J.  in  Marcy  v.  Clark,  77  Mass.  R.  335. 
'  Mill  Dam  Foundery  v,  Hovey,  dl  Pick.  (Mass.)  R.  417. 
«  Stedman  v.  Eveleth,  6  Mel.  (Mass.)  R.  114. 
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guaranty; '  and  a  member,  who  voluntarily  pays  a  company 
debt  for  which  all  are  liable,  has  no  claim  upon  the  other 
members  for  contribution.'  But  where  the  members  volun- 
tarily agree  to  reimburse  to  each  other  such  sums  as  they  may 
respectively  be  obliged  to  pay,  in  consequence  of  indorsing 
the  notes  of  the  corporation,  they  have  a  remedy  for  contribu- 
tion on  such  agreement*  If  they  are  declared  to  be  jointly 
liable  they  are  like  copartners.  The  charter  of  an  incorpo- 
rated company  after  declaring,  that  the  stockholders  should  be 
jointly  and  severally  personally  liable  for  the  payment  of  all 
debts  contracted  by  the  company,  that  any  person  having  a 
demand  against  the  company,  might  sue  any  stockholder,  and 
recover  the  same,  provided,  that  before  such  suit  upon  any 
demand,  judgment  must  be  obtained  thereon  against  the  com- 
pany, execution  issued  and  returned  unsatisfied,  &c.  It  was 
held,  that  the  charter  placed  the  stockholders  upon  the  same 
footing,  as  if  they  had  not  been  incorporated,  making  them 
answerable  for  demands,  against  the  company  like  partners; 
and  consequently  one  stockholder,  though  a  creditor  of  the 
company  could  not  maintain  an  action  for  his  demand  against 
the  others  or  either  of  them.  The  remedy  is  in  equity.*  But  if 
a  member  is  a  creditor  of  the  corporation,  he  has  the  same  right 
as  any  other  creditor,  to  secure  his  demand  by  attachment  or 
levy  on  the  corporate  property,  although  he  may  be  personally 
liable,  by  statute,  to  satisfy  other  judgments  against  the  cor- 
poration.* 

Where  corporators    are  made   personally  responsible  by 
charter  for  debts  contracted    ''during  the  time  they  hold 


*  Bank  of  Ponghkeepsie  v,  Ibbotson,  S4  Wend.  (N.  T.)  R.  473. 

*  Pratt  V.  Bacon,  10  Pick.  (Maas.)  R.  1S7 ;  Andrewa  o.  Callender,  13  Pick. 
(Maaa.)  R.  484.  The  atockholdera  of  a  manufacturing  company  created 
ander  the  act  of  New  York  of  March  22, 1811,  are  8e?era11y  and  not  jointly 
liable  for  debta  due  from  the  company  at  the  time  of  ita  disaolution.  Bank 
of  Poughkeepaie  v.  Ibbotaon,  5  Hill  (N.  T.)  R.  461. 

*  Andrewa  v.  Callender,  13  Pick.  (Maaa.)  R.  484. 

«  Bailey  v.  Bancker,  3  Hill  (N.  IT.)  R.  188.  The  eaae  of  Simpaon  v. 
Spencer,  15  Wend.  548,  conaidered  certain  dicta  overroled. 

*  Pierce  «.  Partridge,  3  Met.  (Maaa.)  R.  44. 
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atock/'  those,  who  are  members  at  the  date  of  a  note  given  for 
a  pre-existing  debt,  are  liable,  and  not  those  who  may  have 
been  liable  when  the  original  debt  was  contracted.*  Under 
the  statute  of  Massachusetts  of  1826,  c.  137,  §  1,  where  land 
was  leased  to  a  corporation,  the  stockholders  of  which  were 
Uable  by  the  statute,  after  ceasing  to  be  such,  for  any  debt 
contracted  by  the  corporation,  while  they  w&te  such,  it  was 
held,  that  no  action  could  be  maintained  against  a  stockholder 
for  the  rent  of  a  quarter,  which  commenced  after  he  had  sold 
out  his  shares,  although  the  lease  was  executed  before  such 
sale,  inasmuch  as  rent  does  not  accrue  to  the  lessor  as  a  debt, 
mitil  the  lessee  has  enjoyed  the  use  of  the  land.* 

Where,  by  the  terms  of  the  charter  of  a  joint  stock  com- 
pany, the  stockholders  are  individually  liable  for  the  corporate 
debts  to  the  nominal  amount  of  their  stock,  a  party,  Ivho  sub- 
scribes for  a  certain  number  of  shares  of  the  stock,  is  liable 
for  the  debts  of  the  company  to  the  nominal  amount  of  the 
stock  subscribed  by  him,  although  he  has  not  paid  in  any  part 
of  his  subscription,  or  done  any  act  whatever  as  a  stockholder 
of  the  company.'  And  under  such  a  provision  in  the  charter, 
it  is  no  defence,  that  the  creditors  have  paid  in  the  full  priee 
of  their  stock,  and  they  are  liable  individually  to  pay  as  mvA 
more,  if  necessary  to  discharge  the  debts  due  at  the  time  of 
the  dissolution.^ 

It  was  held  in  New  York,  that  in  a  proceeding  by  attach- 
ment against  a  non-resident  debtor,  who  is  sought  to  be 
charged  as  a  director  of  a  foreign  bank,  the  president  and 
directors  of  which  are  by  charter  declared  to  be  individually 
liable  for  all  notes,  &c.  issued  by  the  bank,  it  is  not  necessary, 
for  the  purpose  of  showing  personal  liability,  that  the  charter 
should  be  produced  as  part  of  the  preliminary  proofs  on  appli- 
cation for  the  process.*    On  motion  to  set  aside  the  attadi- 


^  Castleman  v.  Holmes,  4  J.  J.  Manh.  (Ken.)  R.  1. 

*  Boardman  v.  Osborn,  83  Pick.  (Mass.)  R.  S95. 

*  Spear  v.  Crawford,  14  Wend.  (N.  Y.)  R.  80. 

^  Briggs  V.  Penniman  (in  error)  8  Cow.  (N.  T.)  387. 

*  Ex  parte  Van  Riper,  80  Wend.  (N.  Y.)  R.  eU. 
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ment,  the  Court  will  inquire  into  his  Uability,  and  will  hold 
him  personally  liable  if  the  charter  declares  him  so.'  It  is  no 
objection  to  the  remedy  by  attachment,  that  the  charter  gives 
another  remedy.  A  party,  to  whom  an  action  is  thus  given, 
is  not  confined  thereto,  but  may  resort  to  any  remedy  known 
to  the  law  in  any  place  in  which  the  debtor  or  his  property 
may  be  found.* 

$  6.  But  however  strictly  the  personal  responsibility  im*- 
posed  upon  the  members  of  an  incorporated  company  may  be 
construed  against  creditors,  there  is  one  point  which  is  very 
clear,  and  that  is,  no  member  can  exonerate  himself  from  his 
liabiUty,  and  defeat  the  claims  of  creditors,  by  transferring  his 
interest  to  a  bankrupt  This  was  expressly  admitted  by  the 
court  iQ  the  case  just  cited,  who  said  that  no  principle  was 
better  settled,  than  that  a  conveyance  made,  with  an  intention 
to  defieat  a  creditor,  is  void.  The  members  of  a  corporation, 
therefore,  who  would  be  liable,  if  they  continued  members,  to 
the  creditors  of  the  corporation,  may  still  be  treated  as  mem^ 
bers,  if  they  have  disposed  of  their  interest  with  the  yiew 
merely  of  exonerating  themselves  from  their  personal  respon- 
sibiUty.  In  the  case  of  Marcy  v.  Clark,  in  Massachusetts,* 
the  question  arose  as  to  whether  M.  was  a  metnber  of  the 
company  at  the  time  the  goods  were  taken.  It  appeared,  that 
before  the  execution  was  levied,  he  had  made  a  bill  of  sale  of 
his  share  to  one  E.,  without  adequate  consideration,  and  for 
the  express  purpose,  as  found  by  the  jury,  of  avoiding  his 
liabiUty  to  the  execution  as  a  member  of  the  corporation.  It 
was  contended  that  he  had  a  right  thus  to  shift  the  burthen 
from  himself,  and  to  give  away  his  shares,  if  he  chose.  But 
Parker,  C.  J.  said ;  "  It  is  very  true,  every  man  may  dispose 
of  his  own  property  as  he  pleases ;  but  always  subject  to  the 


»  Ex  parte  Van  Riper,  SO  Wend.  (N.  Y.)  R.  614. 

» Ibid. 

*  17  Mass.  R.  330.  Under  the  Massachusetts  Statute  of  1817,  even  a 
bona  fide  transfer  of  shares  will  not  relieve  the  member  from  any  debt  which 
oocQired  while  he  was  a  member  of  the  corporation.    Ibid.  335. 
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equitable  principle,  that  he  is  not  to  injure  another  by 
gift."  And  he  entertained  no  doubt,  that  a  transfer  of  an 
interest  in  the  stock  of  a  corporation  for  the  debts  of  which 
the  members  were  personally  liable,  for  the  purpose  of  defeat- 
ing the  creditors  of  the  corporation,  was  fraudulent  and  void. 
If  it  were  otherwise,  he  said,  the  wholesome  provision  of  the 
statute  for  the  security  of  creditors  of  the  company,  would  be 
unavailing,  at  the  very  time,  and  in  the  very  circumstances, 
in  which  it  was  intended  to  operate.  The  same  has  been  held 
in  New  York.'  And  it  has  been  held,  in  Kentucky,  that  if  one 
subscribes  for  stock,  in  the  name  of  minors,  for  the  purpose  of 
avoiding  personal  responsibility  in  case  the  corporation  be- 
comes insolvent,  and  receives  the  benefit  of  the  stock,  he  wiD 
be  liable  for  the  corporate  debts.* 

$  7.  It  may  be  proper  to  refer  to  the  remedies,  which  die 
creditors  of  an  insolvoit  incorporated  company  have  against 
the  members  of  the  company,  where  a  personal  responsibility 
has  been  imposed  by  an  express  act  of  the  legislature.  The 
members  in  such  a  case,  if  their  obligation  is  joint,  stand  in 
the  same  relation  to  creditors,  as  the  individuals  who  compose 
a  simple  copartnership.  The  creditors  of  the  latter,  although 
they  have  a  remedy  at  law,  yet  if  that  remedy  is  defective, 
may  call  in*  aid  the  interference  of  a  court  of  equity.' 


>  M088  V.  Oakley,  3  Hill  (N.  T.)  R.  265. 

*  Roman  v.  Fry,  6  J.  J.  Marsh.  (Ky.)  R.  634. 

*  See  ante,  pp.  560, 561 ;  Woodo.Duinmer,3Ma8on(Cir.Co.)  R.308;  Bai- 
ley V.  Bancker,  3  Hill  (N.  Y.)  R.  188.  The  common  law,  though  it  profeaBM 
to  adopt  the  lex  mercaioria,  has  not  adopted  it  throughout,  in  what  relates  ta 
partnerships  in  trade.  It  holds,  indeed,  that  although  partners  are  in  the 
nature  of  joint  tenants,  there  shall  be  no  sunrivorship  between  them  in  point 
of  interest ;  yet  with  regard  to  partnership  contracts,  it  applies  its  own  pe- 
culiar rule ;  and  because  they  are  in  form  joint,  holds  them  only  to  prodaee 
a  joint  obligation,  which  consequently  attaches  eiclusively  upon  the  sorri- 
▼ors.  By  the  general  mercantile  law,  however,  a  partnership  contxact  is 
several  as  well  as  joirUf  and  courts  of  equity,  adopting,  to  its  full  extent, 
that  law  for  their  guidance,  have  considered  joint  contracts,  which  ate  in  the 
nature  of  partnerships,  as  standing  upon  a  diflferent  footbg  from  ordinmf 
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The  principal  question  sought  to  be  presented  in  Bank  of 
PoQghkeepsie  v.  Ibbotscai,'  was  whether  an  action  at  law 
would  lie  to  charge  the  stockholder  personally  liable.  The 
statute  imposing  the  liability  provided,  that  for  all  the  debts 
due  and  owing  by  the  company  at  the  time  of  its  dissolution, 
the  persons  then  composing  it  shall  be  individuaBy  liable  to 
tfie  extent  of  their  respective  shares  in  the  stock.  The  disso- 
lution sub  modo,  or  resulting  from  the  fact  of  insolvency,  being 
proved,  and  the  liability  of  the  stockholder,  as  declared  by  the 
act,  becoming  absolute,  the  court  saw  no  valid  objection  to  the 
enforcement  of  it  in  a  court  of  law.  The  ground  and  the 
extent  of  the  liability  were  distinctly  given ;  and  although  it  is 
tme,  that  the  stockholder  may  be  subjected  to  several  suits, 
yet  he  can  be  charged  only  to  the  extent  of  his  stock.  An 
action  of  debt  lies  in  favor  of  the  creditor  against  the  stock- 
holder, as  by  the  holder  of  a  dishonored  bank  bill,  in  a  case 
where  the  members  of  an  incorporated  bank  aro  made  persons- 
ally  liable  for  the  amount  of  their  stock.' 

The  same  rule,  as  to  an  election  of  legal  and  equitable  reme* 
dies,  will  apply  where  the  members  are  individually  liable, 
that  is  applied  where  they  are  made  jointly  liable.  That  is, 
although  a  creditor  may  enforce  a  contribution  at  law,  yet  as 
he  may  not  be  able  to  do  it  without  numerous  suits,  his  case 
IB  one  of  equitable  jurisdiction.  The  creditors,  if  more  than 
one,  may  also,  if  they  apprehend  a  deficiency .  in  the  funds, 
enforce  in  equity  a  pro  rata  distribution,  but  this  must  be  at 
their  election.  Any  difficulty  that  may  exist  on  the  part  of  a 
stockholder  in  protecting  himself  at  law  beyond  the  statute 
liability,  has  never  been  suggested  as  a  ground  for  proceeding 
in  equity.* 


joint  contracts ;  and  have  aaciibed  to  them  a  seTeral  as  well  as  joint  opera- 
tion.   Gow  on  Part  332. 

*  Bank  of  Pooghkeepaie  o.  Ibhotson,  24  Wend.  (N.  Y.)  R.  473. 

'  BaUard  v.  Bell,  1  Mason  (Cir.  Co.)  R.  243. 

'  Bank  of  Poaghkeepsie  v.  Ibbotson,  sup. ;  Briggs  v.  Penniman  in  error, 
6  Cowen  (N.  Y.)  R.  392.  See  also  Slee  v.  Bloom  et  al.  19  Johns.  (N.  Y.) 
R.  45e ;  Wood  v.  Dammer,  3  Mason  (Cir.  Co.)  R.  306. 
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§  8.  Before  we  conclude  the  present  chapter,  it  may  be 
proper  to  refer  to  the  distinction,  that  exists  between  the  per* 
sonal  liability  by  the  common  law  of  members  of  private  cor- 
porations, and  the  members  of  public  quasi  corporations.* 
With  respect  to  the  fonner,  we  have  already  shown  that,  by 
the  common  law,  no  individual  responsibility  attaches  to  the 
members  for  the  corporate  debts ;  though  the  corporation  may 
be  sued  for  the  recovery  of  them.  A  very  different  rule  pre- 
vails with  regard  to  the  inhabitants  of  any  districts,  as 
counties  or  towns,  incorporated  by  statute,  which  come  under 
the  head  of  quasi  corporations ;  for  against  them  no  private 
action  will  lie,  unless  given  by  statute ;  and  if  a  power  to  sue 
them  is  given  by  statute,  each  inhabitant  is  liable  to  satisfy 
the  judgment' 

In  a  case  which  came  before  the  Court  of  Errors  of  the 
State  of  New  York,  it  was  said  by  Tallmadge,  PresideQt, 
"  that  overseers  of  the  poor  must  be  made  liable  in  their  offidsl 
or  corporate  capacity,  or  be  charged  as  individuals.  Tie 
action  must  be  shaped  accordingly,  and  be  supported  by  suffi- 
cient proof.  For  official  neglect  or  misconduct  they  may  be 
indicted;  but  they  never  can  be  prosecuted  for  official  liabili- 
ties, and  be  rendered  individually  responsible  for  the  judg- 
ment, in  their  property  and  persons.  This  distinction  between 
individual  and  official  liability  must  be  regarded;  and  will 
regulate  the  form  of  the  proceedings,  and  the  proof  necessary 
to  sustain  the  action.    The  judgment  in  the  one  case  is  against 


^  As  to  the  meaning  of  qnasi  corporations,  see  Introduction,  p.  17,  ^  5. 

'  2  Kent  Comm.  831 ;  Merchanto  Bank  v.  Cook,  4  Pick.  (Mass.)  R.  414. 
ThoQgh  qaasi  corporations  are  liable  to  information  or  indictment  for  a  neg- 
lect of  a  pnblic  duty  imposed  on  them  by  law ;  yet  it  is  settled  in  the  eaie 
of  Russel  et  al.  v.  Inhabitants  of  the  County  of  Deron,  (9  T.  R.  G67,)thai 
no  private  action  can  be  maintained  against  them  for  a  breach  of  their  corpth 
rate  dnty,  unless  such  action  be  given  by  statute.  Per  Parsons,  C.  J.  is 
Riddle  v.  Proprietors  of  Locks,  &c.  on  Merrimack  Rirer,  7  Mass.  R.  187; 
and  see  also  Hawks  o.  Inhabitants  of  Kennebeck,  Ibid.  469 ;  Mower  v. 
Leicester,  9  Mass.  R.  5S47 ;  Inhabitants  of  Brewer  v.  Inhabitants  of  New 
Gloucester,  14  Mass.  R.  916 ;  Adams  v.  Wiscasset  Bank,  1  Greenl.  (Me.) 
R.  361 ;  and  see  ante,  Int.  ^  5,  p.  19. 
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them  as  individuals,  and  becomes  a  lien  on  their  property ; 
and  in  the  other  it  is  against  them  as  a  corporation,  and  only 
binds  their  corporate  property.* 


*  Flower  v,  Allen,  6  Cowen  (N.  T.)  R.  670.  As  to  actioos  agaiost 
OTeiaeera  of  the  poor,  Commissioners  of  counties,  &c.  &c.  see  the  nomer- 
ous  cases  cited  in  the  reporter's  note  to  the  case  of  Todd  v,  Birdsall, 
1  Cowen  (N.  Y.)  R.  200. 
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CHAPTER    XYIII. 

or    THB    PBOCESS,     PLBAD1N06,    AND    ETIDENCB,    IN    SUTTB,  IT  iD 
AGAINST   CORPORATIONS,    AT  LAW  AND  IN  BQUITT. 

In  treating  in  this  chapter  of  the  process,  pleadings,  and 
evidence  in  actions,  and  suits  by  and  against  corporations,  we 
shall  confine  ourselves  to  actions  at  law  and  suits  in  equity  B 
ordinary  cases,  as  separate  chapters,  are  devoted  to  the  pio* 
ceedings  in  mandamus^  and  informations  of  the  nature  of  j» 
warranio. 

It  may  be  premised,  that  it  has  been  shown  in  a  preceding 
chapter,  that  corporations  may  bring,  both  at  home  and 
abroad,  the  same  actions  for  the  recovery  of  their  debts  and 
property,  and  for  redress  for  injuries,  as  natural  persoos.' 
Even  in  ejectment,  they  may  now  proceed  in  the  ordioary 
way,  without  executing  a  power  of  attorney,  authorizing  a 
third  person  to  enter  and  make  a  lease  on  the  land,  as  was 
formerly  the  practice.' 


$  1.  In  England,  and  in  some  States  of  this  country, 
rule  is,  that  when  -a  body  corporate  institutes  legal  proceed- 
ings, either  on  a  contract^  or  to  recover  real  property,  it  muM, 
at  the  trial,  under  the  general  issue,  prove  the  fact  of  incorpo- 
ration,' unless  indeed  the  act  of  incorporation  be  a  public  aet, 


1  See  ante,  Chap.  XI. 

'  Adams  on  Eject.  103 ;  St  George's  Church  o.  Nestles,  3  Johns.  (N.T) 
R.  115. 

'  Norris  V.  Staps,  Hob.  91 ;  Henriqnes  v.  Dutch  West  India  Co.  ^^' 
Ray.  1535;  1  Kyd,  303,  893 ;  Peters  v.  Mills,  Buller,  N.  P.  107 ;  !«<**» 
o.  Plumbe,  8  Johns.  (N.  T.)  R.  395;  Dutchess  Cotton  Manuftetory  f- 
Davis,  14  Johns.  (N.  T.)  R.  345 ;  Bank  of  Auburn  v.  Weed,  19  Jolu» 
(N.  T.)  R.  303;  Bill  v.  Fourth  Western  Tnrnp.  Cow  14  Johns.  (N.  T.)  B. 


OH.  XVIII.]        PBOCXW,  nSADINGfi,   ETC.  669 


which  the  courts  are  bound  to  notice  ex  qfieio.^  It  is^  how** 
ever,  generally  admitted,  that  a  corporation  may  declare  in  its 
corporate  name,  without  setting  Ibrth  in  the  declaration  the 
act  of  incorporaticm,  if  the  act  be  {Hrivate.'  The  proof  of  ish 
corporation  seems  to  have  been  held  equally  necessary  in  case 
of  motions  made  by  corporations,  as  in  suits  brought  by  them.' 
But  though  in  an  action  by  a  corporation,  it  must  be  prepared 
to  show  its  evidence  of  incorporation,  yet  it  is  not  so  when 
the  action  is  to  recover  lands,  the  legal  tide  of  which  is  in 
trustees  for  the  use  of  the  corporation,  and  the  suit  is  in  their 
Mme.^ 

In  many  of  the  States,  on  the  other  hand,  the  rule  is  well 
established,  that  if  in  a  suit  brought  by  a  corporation  the  de- 


414 ;  Ernst  v.  Bartle,  1  Johns.  (N.  Y.)  Cas.  319  ;  Utica  Bank  v.  Smalley, 
9  Cow.  (N.  Y,)  R.  778  ;  Vernon  Society  v.  Hills,  6  Cow.  (N.  Y.)  R.  96; 
Wood  V.  Jefferson  County  Bank,  9  Cow.  (N.  Y.)  R.  905;  Williams  «. 
Bask  of  Michigan,  7  Wend.  (N.  Y.)  R.  640 ;  United  States  v.  Stearns, 
16  Wend.  (N.  Y.)  R.  314 ;  Wolf  v.  Goddaxd,  9  Watts  (Penn.)  R.  644 ; 
Agdbw  V.  Bank  of  Gettysbnrgh,  9  Har.  &  Gill  (Md.)  R.  478 ;  Reea  v. 
Conocheaqoe  Bank,  6  Rand.  (Va.)  R.  326 ;  Hargrave  &  Jones  v.  Bank 
of  Illinois,  1  Breese  (111.)  R.  84,  86  ;  Cential  Manf.  Co.  v.  Haxtshonie,  3 
CiNui.  R.  199 ;  Middletown  Bank  o.  Ross,  Ibid.  136. 

'  Agnew  V.  Bank  of  Gettysbnrgh,  9  Har.  &  Gill  (Md.)  R.  478 ;  Datehess 
Cotton  Manufactory  v.  Davis,  14  Johns.  (N.  Y.)  R.  946 ;  Reea  v,  Cono- 
eheaque  Bank,  6  Rand  (Va.)  R.  396 ;  Vanee  v.  Bank  of  Indiana,  1  Black. 
(Ind.)  R.  80 ;  Carmichael  o.  Trastees,  ^o.  3  How.  (Miss.)  R.  84. 

«  United  States  Bank  «.  Haskins,  1  Johns.  (N.  Y.)  Caa.  139 ;  Utiea  Bank 
V.  Smalley,  9  Cow.  (N.  Y.)  R.  770 ;  Datehess  Cotton  Manufiwtory  «• 
Davis,  14  Johns.  (N.  Y.)  R.  946 ;  Bank  of  Michigan  v.  Williams,  6  Wend. 
(N.  Y.)  R.  489 ;  Grays  v.  Tump.  Co.  4  Rand.  (Va.)  R.  678.  But  see 
Rees  V.  Conocheaqoe  Bank,  6  Rand.  (Va.)  R.  396  ;  Central  Mannf.  Co.  v. 
Haruhome,  Z  Conn.  R.  199 ;  9  Virginia  Cas.  297 ;  Zion  Chureh  v,  St. 
Peter's  Chnrch,  6  W.  &  S.  (Penn.)  R.  916. 

'  Grays  v.  Turnpike  Co.  4  Rand.  (Va.)  R.  678. 

*  Wolf  V.  Goddard,  9  Watts  (Peon.)  R.  544.  And  see  Binney  v> 
Plamley,  6  (Vt.)  R.  600.  Where  a  oharter  provided  that  each  should  pay 
to  the  tmstees  for  the  time  being  of  a  certain  oorpoiation,  his  proportion  of 
certain  expenses,  and  empowered  the  trastees  to  sue  for  the  samei  the  aotion 
should  be  in  the  name  of  the  trustees,  who  might  declare  both  in  their 
aatoral  and  official  capacities.    Comfort  v.  Lelaad,  3  Whart.  (P^nn.)  R.  SK 
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fendant  plead  the  general  issue,  it  is  an  admission  of  the 
corporate  existence  of  the  plaintiffs,  which  disp^ises  with  all 
proof  on  their  part  to  that  point^  There  is  no  rule  of  plead- 
ing,  it  has  been  said,  more  universal,  than  that  by  pleading  to 
the  merits,  the  defendant  admits  the  capacity  of  the  plaintiff 
to  sue ;  and  no  reason  can  be  shown  why  a  corporation  shouU 
be  placed  on  a  different  footing,  in  this  particular,  fiom  a 
natural  person.*  In  those  States,  however,  in  which  the 
courts  hold,  that  under  the  general  issue  it  is  not  necessary  to 
prove  the  corporate  existence  of  the  plaintiffs,  an  exception  is 
made  in  case  of  foreign  corporations.'  The  United  States 
Bank  has  been  held  to  be  a  foreign  corporation,  so  that  an  ex- 
emplification of  its  charter  must  be  produced  to  prove  its  cor- 
porate character ;  for,  of  the  acts  of  Congress  creating  coipo- 
rations,  a  State  court  has  no  judicial  knowledge.^ 

Although  from  an  old  precedent,*  and  from  a  note  of  Ser- 
jeant WilUams,*  it  appears,  that  the  plea  of  tiul  tiel  carporaim 
was  once  a  good  plea  in  bar  to  an  action  by  a  corporation,  yet 
in  England  and  in  those  States  of  our  own  country,  in  wbicb 


■  Proprietors  of  Monamoi  Great  Beach,  1  Mass.  R.  159;  Chivtian  So- 
ciety in  Plymouth  v.  Macomber,  3  Metcaif  (Maas.)  R.  335;  School  Dutiiei 
V.  Blaisdell,  6  New  Hamp.  R.  197 ;  Concord  v.  Mdntbe,  6  New  Hamp.  R* 
597;  Whittington  v.  Farmer's  Bank,  6  Har.  &  Johns.  (Md.)  R.  ^i 
Taylor  o.  Bank  of  Illinois,  7  Monroe  (Ky.)  R.  584;  Methodist  Chttidi  r. 
City  of  Cincinnati,  5  Ham.  (Ohio)  R.  386  ;  Prince  v.  Com.  Baokof  Colom- 
Ima,  1  Alabama  R.  341.  In  a  suit  by  a  corporation,  the  declaration  oee^  oot 
contain  a  profert  or  arerment  of  charter.  The  want  of  a  charter  majbe 
pleaded  in  abatement  or  perhaps  in  bar ;  but  the  defendant,  bj  pletdiog  tbe 
general  issue  and  going  to  trial,  waiTes  the  objection.  Zion  Cbnichv-  St 
Peter's  Church,  5  W.  &  S.  (Penn.)  R.  315. 

'  Prince  V,  Com.  Bank  of  Columbus,  1  Alabama  R.  SMI. 

*  Society,  &c.  v.  Young,  3  New  Hamp.  R.  310 ;  School  Distriet  of  Bbii' 
deU,  6  N.  Hamp.  R.  198 ;  Lord  v.  Bigelow,  8  Vermont  R  445.  In  tbe 
case  of  a  foreign  corporation,  under  a  plea  of  the  general  issue,  tbe  defeod- 
ant  may  caU  in  question  the  corporate  character  of  the  plaintiff.  1^*^  '' 
Bank  of  Kentucky,  13  Ohio  R.  133. 

«  United  States  Bank  v.  Steama,  15  Wend.  (N.  Y.)  R.  314. 
»  Year  Book,  3  Edw.  4,  34. 

*  Saund.  B.  340  a.  b.  n.  3. 
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a  corporation  plaintiff  is  bound  to  prove  incorporation  under 
the  general  issue,  upon  the  principles  of  good  pleading,  it 
would,  upon  the  ground,  that  it  amoimts  to  the  general  issue, 
be  bad  on  special  demurrer.^  The  rule  holds  with  regard  to 
foreign  as  well  as  domestic  corporations.'  In  those  States,  on 
the  other  hand,  where,  under  the  general  issue,  a  corporation 
plaintiff  is  not  bound  to  prove  their  incorporation,  the  plea  is 
good ; '  and  in  such  States,  if  special  pleading  be  dispensed 
with  by  statute,  and  notices  of  grounds  of  defence  substituted, 
the  defendant,  if  he  would  avail  himself  of  an  objection  to 
the  corporate  existence  or  character  of  the  plaintiff,  must  give 
notice  of  his  objection,  or  he  cannot  avail  himself  of  it/ 
Though  the  &ct  of  incorporation  is  to  be  proved,  yet  after  a 
verdict  in  favor  of  plaintiflS^,  who  sue  as  a  corporation,  the 
court  will  presume,  that  the  fact  of  their  being  a  corporation, 
and  capable  of  suing  in  their  aggregate  capacity,  was  con- 
ceded or  proved  at  the  trial/ 

>  Bank  of  Aabarn  v.  Weed,  19  Johns.  (N.  Y.)  R.  300 ;  Farmers  &  Me- 
ehuics  Bank  v.  Rayner,  2  Hall  (N.  Y.)  R.  105;  and  see  Kennedy  v. 
Stiongi  10  Johns.  (N.  Y.)  R.  991 ;  1  Tidd,  Prac.  659,  560 ;  1  Chitty  Plead- 
ing, 467,  497.  Bat  any  groand  of  defence  which  admits  the  facts  alleged 
in  the  declaration,  but  avoids  the  action  by  matter  which  the  plaintiff  woald 
not  be  bound  to  prove  in  the  first  instance,  on  the  general  issue,  may  be 
specially  pleaded.  Bank  of  Auburn  v.  Weed,  19  Johns.  (N.  Y.)  R.  300. 
Corporations  are  sometimes  created  ipso  facto,  ei  eo  instanti,  by  the  mere 
passage  of  a  statute ;  but  more  frequently  the  statute  declares,  and  points 
oot  the  mode  in  which  the  legal  body  may  thereafter  be  brought  into  exist- 
ence. It  is  to  corporations  of  the  latter  class,  and  to  actions  in  which  the 
plea  of  mU  tid  corporation  may  be  pleaded  to  the  statute  of  New  York 
which  declares,  that  in  suits  brought  by  a  corporation  created  by  or  under 
any  statute  of  this  State,  it  shall  not  be  necessary  to  prove,  on  the  trial  of 
the  cause,  the  existence  of  such  corporation ;  unless  the  defendant  shall 
have  pleaded  in  abatement,  or  in  bar,  that  the  plaintiffs  are  not  a  corporation, 
Propr.  &c.  of  Southhold  v.  Horton,  6  Hill  (N.  Y.)  R.  501 ;  and  2  N.  York 
R.  St.  458,  ^  3. 

'  Fanners  &  Mechanics  Bank  «.  Rayner,  2  Hall  (N.  Y.)  R.  195. 

'  Proprietors  of  Monumoi  Great  Beach  v,  Rogers,  1  Mass.  R.  159. 

*  Christian  Society  in  Plymouth  v.  Maoomber,  3  Metealf  (Mass.)  R.  235. 

*  British  American  Land  Co.  «.  Ames,  6  Met.  (Mass.)  R.  391 ;  Williama 
V.  Bank  of  Michigan,  7  Wend.  (N.  Y.)  R.  539. 
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1 8-  The  exislenee  of  a  corpoiatkmy  incorporafad  by  priTBli 
act,  may  be  proved  either  by  an  exemplified  copy  of  the  act,  u- 
tfaenticated  by  affixing  thereto  the  seal  of  the  State,  withont 
other  proof,'  by  a  sworn  copy  of  the  game,  or  by  admiMim ;' 
all  such  proof  being  accompanied  by  proof  of  acts  of  tmar 
mider  the  act  or  charter ;  such  as,  that  shortly  after  the  pas- 
sage of  the  act,  the  company  had  an  oflBbce  or  place  of  bush 
ness,  where  the  business,  to  carry  on  which  they  were  incor- 
porated, was  carried  on,  and  that  the  afiaira  of  the  company 
had  been  managed  by  directors  from  time  to  time  chosen;  * 
and  the  acts  and  admissions  of  a  party,  as  the  acting  as  the 
president  of  the  corporation,  and  giving  a  note  to  it  in  its  oos- 
porate  name,  is  prima  facie  evidence  of  user.^  Whae  the 
corporation  was  a  domestic  corporation,  the  printed  statnts 
book,  as  printed  by  the  printer  of  the  State,  has  been  admitted 
as  evidence  of  the  act  of  incorporation ;  *  but  in  case  of  a 
turnpike  company,  the  appointment  of  inspectors  by  the  gov- 
ernor, and  the  certificate  of  the  inspectors  that  the  road  was 
completed,  and  that  the  gates  were  erected,  are  not  sufficteot 
evidence  of  the  existence  of  the  corporation.*  But  the  evi- 
dence of  user  seems  to  be  necessary  to  accompany  the  evi- 
dence of  the  act  of  incorporation,  only  when  something  is 


^  Ibid.  Wood  V.  Jefierson  County  Bank,  e  Cow.  (N.  T.)  R.  104  ; 
Insarance  Company  «.  Tillman,  1  Wend.  (N.  Y.)  R.  555;  Bank  of  Mie^ 
gan  V,  Williama,  5  Wend.  (N.  Y.)  R.  478 ;  Williams  v.  Bank  of  Micbigaa, 
7  Wend.  (N.  Y.)  R.  540 ;  Utica  Ins.  Co.  «.  Cadwell,  3  Wend.  (N.  Y.)  R. 
306 ;  State  v.  Carr,  5  New.  Hamp.  R.  367 ;  United  States  o.  Johns,  4  Dal- 
las R.  416 ;  Searsbargh  Tarnp.  Co.  o.  Cntler,  6  Vennont  R.  315 ;  UniHd 
States  V,  Johns,  1  Wash.  C.  C.  R.  863. 

*  Gospel  Society  v.  Yonng,  8  New  Hamp.  R.  310. 

'  Utica  Ins.  Co.  o.  Tillman,  1  Wend.  (N.  Y.)  R.  556 ;  Uuted  8tit« 
Bank  v.  Stearns,  15  Wend.  (N.  Y.)  R.  314. 

«  Bank  of  Michigan  «.  Williams,  5  Wend.  (N.  Y.)  R.  478 ;  WOliaBS  •. 
Bank  of  Michigan,  7  Wend.  (N.  Y.)  R.  540 ;  Seanbnrgh  Tnnip.  Ce.  «. 
Cutler,  6  Vermont  R.  315 ;  State  v.  Can.  5  New  Hamp.  R.  367. 

*  Wood  V.  Jefferson  County  Bank,  0  Cow.  (N.  Y.)  R.  905, 906,  aad  the 
case  of  Chenango  Bank  v.  Noyes,  there  sited. 

*  Bill  0.  Fourth  Western  Tamp.  Co.  14  Johns.  (N.  Y.)  B.  416. 
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required  by  the  act  to  be  done  in  fvJtmo^  to  entitle  it  to  corpo^* 
rate  powers ;  but  not  where  the  corporation  is  declared  to  be 
Mich  by  statute,  and  nothing  is  required  to  be  performed  t9 
give  effect  to  the  act  incorporating  it'  To  piove  the  acts  of  a 
corporation,  necessary  to  be  done  in  order  to  their  corporate 
existence,  the  books  of  the  corporation,  proved  by  the  clerk  or 
secretary,  are  competent  evidence.  Producing  the  books 
showing  the  election  of  the  officers,  together  with  the  affidavit 
required  by  the  act  of  incorporation,  has  been  held  sufficient 
prifna  facie  evidence  to  prove  that  all  the  previous  steps  re^ 
quired  were  taken.'  It  would  be  a  very  dangerous  doctrine 
to  the  numerous  corporations  every  day  created,  that  at  any 
distant  day,  at  which  a  controversy  might  arise  with  them, 
they  should  be  obliged  to  produce  the  advertisement  calling 
the  meeting  which  organized  them.*  If  charter  commissioners 
are  directed  to  ascertain  the  performance  of  a  condition  prece- 
dent to  incorporation,  and  they  declare  it,  though  fabely,  to 
have  been  performed,  it  shall  be  deemed  true  until  the  sover- 
eign power  interposes.  A  wrongdoer,  sued  by  the  corporation, 
cannot  show  the  falsity  of  such  declaration,  for  the  purpose  of 
defeating  the  suit  of  the  corporation.^  And  indeed  when  a 
corporation  has  gone  into  operation,  and  rights  have  been 
acquired  under  it,  every  presumption  should  be  made  in  favor 


>  Fire  Department  v.  Kip,  10  Wend.  (N.  Y.)  R.  S69;  Bank  of  Anboio 
V.  Aiken,  18  Johns.  (N.  Y.)  R.  137;  Onondaga  Co.  Bank  «.  Carr,  17 
Wend.  (N.  Y.)  R.  443. 

*  Wood  V.  Jefferson  County  Bank,  9  Cow.  (N.  Y.)  R.  194. 

*  Grays  «.  Tornp.  Go.  4  Rand.  (Vs.)  R.  578 ;  King  v.  Mothersell,  1  Stta. 
93  ;  IS  Yin.  Abr.  Tit.  Evid.  90,  pi.  16;  9  Camp.  N.  P.  R.  101 ;  Turnp.  Co. 
V.  M'Kean,  10  Johns.  (N.  Y.)  R.  166 ;  Owings  v.  Speed,  5  Wheat.  R. 
494 ;  Hagerstown  Tornp.  Road  Co.  v,  Creeger,  5  Har.  Ml  Johns.  (Md.)  B. 
19S ;  Bank  of  Michigan  v.  Williams,  5  Wend.  (N.  Y.)  R.  478,  anthoiiUes 
eited  by  the  oonnsel.  » 

«Tar  River  NaY.  Co.  «.  Neal,  3  Hawks  (N.  C.)  B.  520;  and  see  Ha»- 
tranck  v.  Bank  of  Edwardsville,  S  Missonri  R.  169 ;  Hughes  9.  Bank  of 
Somerset,  5  Litt.  (Ky.)  R.  47  ;  Searsbargh  Tonip.  Co.  o.  Cotlei,  6  Ver- 
aont  R.  315 ;  and  see  post,  Ch.  XXI.  (  8. 
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of  its  legal  existence.'  Where  a  cognizance,'  mortgage,* 
note/  or  other  instrument  is  given  to  a  corporation,  as  such, 
the  party  giving  it  is  thereby  estopped  £rom  denying  the  cor- 
porate existence  of  the  ccMporation,  and  no  further  proof 
thereof  is  necessary  until  such  proof  is  rebutted.*  The  mere 
indorsement  of  a  bill  of  exchange  to  a  bank  does  not,  how- 
ever, in  Illinois  admit  that  the  bank  is  a  corporation;  *  and  in 
New  York,  by  the  course  of  recent  decisions,  it  would  seem 
that  the  mere  fact,  that,  in  a  contract  with  a  joint  stock  c<mi- 
pany,  a  party  has  designated  it  by  a  name  which  is  appro- 
priate to  a  corporate  body,  does  not  dispense  with  proof  of 
incorporation,  unless  it  be  distinctly  stated  in  the  contract,  that 
the  company  is  an  incorporated  company.'  A  judgment  in 
favor  of  such  company  will,  however,  estop  the  defendant 
from  denying  its  corporate  existence,  in  an  action  on  suck 
judgment,  or  in  a  suit  on  the  recognizance  of  bail,  either  in 
the  original  action  or  in  error.* 

It  cannot  be  shown  in  defence  to  the  suit  of  a  corporaticn, 
that  the  plaintiff's  charter  was  obtained  by  fraud ;  *  nor  es- 


'  Hftgentown  Tarnp.  Road  Co.  v.  Creeger,  6  Hax.  &  Johns.  (Md.)  R. 
139  ;  Farmers  &  Mechan.  Bank  v.  Jenka,  7  Met.  Maaa.  R.  598  ;  aod  aea 
thia  matter  conaidered,  ante,  Chap.  11.  ^  3,  (  7,  and  ^  8. 

*  Henriquea  v,  Dutch  Weat  India  Co.  d  Ld.  Raymd.  1535. 

*  Den  tt.  Van  Haaten,  5  Halat.  (N.  J.)  R.  970. 

*  Congregational  Society  v.  Perry,  6  New  Hamp.  R.  164  ;  All  Sainta 
Church  V.  Lovett,  1  Hall  (N.  T.)  R.  191 ;  John  v.  Fatmera  and  Mechaoica 
Bank,  3  Blackf.  (Ind.)  R.  367. 

*  Dotcheaa  Cotton  Manuf.  Co.  v.  Davia,  14  Johns.  (N.  T.)  R.  245, 
Thompson,  C.  J. ;  Hamtranck  v.  Bank  of  EdwardsTille,  9  Miaaouri  R.  169 ; 
Hughes  V.  Bank  of  Somerset,  5  Litt.  (Ky.)  R.  47  ;  Searsburgh  Tarnp.  Co. 
V.  Cutler,  6  Vermont  R.  315 ;  Tar  River  Na?.  Co.  v.  Neal,  3  Hawks 
(N.  C.)  R.  590. 

*  HargraTe  &  Jonea  v.  Bank  of  Blinois,  1  Breese  (III.)  R.  84,  86. 

*  WUliams  v.  Bank  of  Michigan,  7  Wend.  (N.  T.)  R.  540 ;  Welland  Ca- 
nal Co.  9.  Hathaway,  8  Wend.  (N.  Y.)  R.  480 ;  denying  the  dietmn  of 
Thompson  in  Dutchess  Cotton  Manuf.  Co.  o.  Davis,  14  Johns.  (N.  T.)  R. 
845 ;  and  see  United  Sutes  v.  Steama,  15  Wend.  (N.  Y.)  R.  316. 

*  WilUama  v.  Bank  of  Michigan,  7  Wend.  (N.  Y.)  R.  540. 

*  Charles  Rirer  Bridge  v.  Warren  Bridge,  7  Pick.  (Maas.)  R.  371 ;  All 
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pecially  by  a  subscriber  who  accepted  the  charter,  and  assisted 
in  putting  it  into  operation."  Neither  can  it  be  shown  in 
defence,  that  the  plaintiffs  have  forfeited  their  corporate  rights 
by  misuser  or  non  user.  Advantage  can  be  taken  of  such 
forfeiture  only  on  process  on  behalf  of  the  State,  instituted 
directly  against  the  corporation  for  the  purpose  of  avoiding  the 
charter  or  act  of  incorporation ;  and  individuals  cannot  avail 
themselves  of  it  in  collateral  suits,  until  it  be  judicially  de- 
clared.' And  where  a  company  was  incorporated  for  the  pur- 
pose of  removing  from  a  river  all  obstructions  to  the  free 
passage  of  logs,  &c.  and  were  authorized  to  demand  tolls  of 
the  owners  of  logs,  &c.  freely  passing  down  the  river,  in  an 
action  to  recover  tolls  for  logs  that  passed  the  river  freely,  it 
was  held,  that  the  defendant  could  not  show,  that  the  corpo- 
ration had  not  removed  the  obstructions,  even  though  the  act 
of  incorporation  was  to  be  void  if  they  should  not  be  removed 
within  a  year,  and  more  than  a  year  had  elapsed  before  the 
action  was  brought* 

$  3.     In  proceeding  against   a  corporation,  says  Tidd, 


Saints  Charch  v.  LoTett,  1  Hall  (N.  T.)  R.«198 ;  Bear  Camp  River  Co.  o. 
Woodman,  S  Greenl.  (Me.)  R.  404. 

'  Centre,  &&  Tump.  Road  Co.  v.  McConaby,  16  Serg.  &  Rawle  (Penn.) 
R. 140. 

'  Vernon  Society  v.  Hills,  6  Cowen  (N.  Y.)  R.  23  ;  AU  Saints  Church  v. 
Lovett,  1  Hall  (N.  Y.)  R.  198;  McConaby  v.  Centre  &  Kishocaqaillas 
Tomp.  Road  Co.  16  Serg.  &  Rawle  (Penn.)  R.  140;  S.  C.  1  Penn.  R. 
486;  Lehigh  Bridge  Co.  v.  Lehigh  Coal  Co.  4  Rawle  (Penn.)  R.  9; 
Chester  Glass  Co.  o.  Dewey,  16  Mass.  R.  102;  State  of  Vermont  «. 
Society,  &c.  Paine,  C.  C.  R.  662 ;  Bear  Camp  River  Co.  v.  Woodman, 
S  Greenl.  (Me.)  R.  404 ;  Day  v.  Stetson,  8  Greenl.  (Me.)  R.  372 ;  State  v. 
Carr,  5  New  Hamp.  R.  367 ;  John  v.  Farmers  &  Mechanics  Bank  of  In- 
diana, 2  Black.  (Ind.)  R.  367 ;  Canal  Co.  o.  Railroad  Co.  4  GUI  &  Johns. 
(Md.)  R.  121 ;  Webb  v.  Moler,  8  Ham.  (Ohio)  R.  562  ;  Buncombe  Tomp. 
Co.  o.  McCarson,  1  Dev.  &  Bat.  (N.  C.)  R.  306 ;  Tar  River  Nav.  Co.  v. 
Neal,  3  Hawks  (N.  C.)  620 ;  Hughes  v.  Bank  of  Somerset,  6  Litt.  (Ky.) 
R.  47;  Searsburgh  Tnmp.  Co.  o.  Catler,  6  Vermont  R.  315;  Hamtranck 
V.  Bank  of  Edwardsville,  2  Missouri  R.  169 ;  and  see  post,  Ch.  XXI. 

>  Bear  Camp  Rirer  Co.  o.  Woodman,  2  Greenl.  (Me.)  R.  404. 
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the  process  should  he  senred  on  the  mayor,  or  other  head 
officer ;  and  if  the  defendants  do  not  appear  hefore  or  on  the 
quarto  die  post  at  the  return  of  the  original,  hy  an  attorney 
appointed  under  their  common  seal,  (for  they  cannot  appear 
in  person,)  the  next  process  is  a  distringas ^  which  should  go 
against  them  in  their  public  capacity ;  and  under  this  prooess 
the  sheriff  may  distrain  the  lands  and  goods,  which  constitats 
the  common  stock  of  the  corporation.    If  they  have  nritber 
lands  nor  goods,  there  is  no  way  to  oxnpel  them  to  appear,  at 
law  or  in  equity,  but  only  in  parliament ;  for  it  is  a  rule,  that 
for  a  public  concern,  the  sheriff  cannot  distrain  any  priTate 
person,  who  is  a  member  of  the  corporation.*    Serving  a  sum- 
mons on  any  private  individual  of  a  corporation  is  not  sufficient 
notice  to  hold  the  corporation  to  trial;  and  the  individual 
summoned  may  plead  the  want  of  notice  to  the  corporation.* 
Members  of  a  corporation  aggregate,  not  being  liable  to  a 
capias^  caimot  be  holden  to  bail  for  anything  done  by  them  in 
their  corporate  capacity.*    No  precedent  of  an  original  writ 
against  a  corporation  has  been  known ;  and  in  all  the  element- 
ary writers,  and  in  all  books  of  practice,  which  treat  of  the  pro- 
ceedings against  corporations,  it  is  laid  down  as  the  universal 


'  i  Tidd*s  Pnctice,  116.  The  praeew  agtinst  a  oorpoiation,  Bittt*be 
terred  on  its  head,  or  principal  officer,  per  Speocer,  J.  in  M^Qnin  v.  Middb- 
town  Man.  Co.  16  Johns.  (N.  T.)  R.  6.  And  see  Chap.  XI.  ^  18 ;  asd 
CSh.  XVII. ;  and  Wood  v.  Dammer,  8  Mason  C.  C.  R.  308.  Proceedii^ 
against  aggregate  corporations  mast  be  by  original  snmnions,  and  Jigtrrngm, 
2  Arehb.  Practice,  98.  In  England  by  S  Will.  4,  Oh.  39,  every  wnl  ef  saai- 
nons  against  a  corporation  aggregate  may  be  served  on  the  mayor,  or  other 
hesd  officer,  or  on  the  town  secretary  of  such  corporation.  Har.  Dig.  Ad- 
denda, 2409.  A  corporation  may  be  soed  in  their  corporate  oapaoity,  and 
need  not  be  named  individually  ;  bat  in  a  soit  against  the  trustees  of  a  town 
•Chey  mast  be  severally  named.  Trustees  of  Lexington  v.  M*CooneU»  9 
Marsh.  (Ky.)  R.  924. 

'  Rand  v.  Proprietors  of  Locks  on  Conneetient  River,  3  Day  (Conn.)  R. 
441. 

'  Bro.  Corpor.  pi.  43 ;  and  see  ante,  Chap.  XVII.  ^  1.  Praoeedings 
against  aggregate  corporations  are  Tery  moch  the  same  aa  against  peers  ef 
the  realm.    9  Arehb.  Practiee,  98 ;  1  Tidd*s  Praotioe,  116. 
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rule,  that  the  process  must  be  by  summons,  and  not  by  attaohr 
ment.'  In  1816,  several  suits  ^rers  brought  against  certain 
banks  in  New  York,  on  notes  issued  by  those  banks,  which 
they  had  refused  to  pay  in  gold  or  silver,  that  had  been  de* 
manded  of  them;  the  banks  generally  having  suspended  their 
payments  in  specie.  The  suits  were  commenced  by  original 
writs.  The  court  held,  that  the  original  writ  in  assumpsit, 
against  a  corporation,  must  be  in  the  nature  of  a  summons^ 
and  not  by  pone,  or  mUachment.*  It  is  held,  in  Pennsylvania, 
to  be  necessary,  in  an  action  against  a  corporation,  to  serve  the 
summons  at  the  place,  where  the  corpomtion  is  located  within 
the  State ;  and  an  action  against  the  Bank  of  Pennsylvania, 
which  is  located  in  Philadelphia,  cannot  be  instituted  in  the 
county  of  Series  by  a  service  of  the  process  upon  the  cashier 
of  the  bank  located  in  that  county,* 

$  4  No  exception  can  be  taken  to  the  service  of  a  writ  in 
fiivor  of  a  corporation,  for  the  reason  that  it  was  made  by  an 
<^cer  who  is  a  member.  In  an  action  brought  by  the  Mer- 
chants Bank,  in  Massachusetts,  the  writ  was  served  by  a 
deputy  shmff  who  was  a  member  of  the  corporation ;  and  the 
court  held,  that  he  was  not  a  party  to  the  writ  withm  the 
meaning  of  St  1783,  ch.  43.  T%e  court  observed,  that  it  waa 
tnid,  a  sheriff  or  his  deputy  in  serving  process  by  or  against 
corporations  ci  which  he  is  a  member,  has  an  c^portunity  to 
commit  frauds  in  his  own  &vor,  which  it  may  be  difficult  to 
gttard  against  or  detect ;  but  that  the  sheriff  was  an  officer  in 
whom  great  confidence  is  necessarily  reposed.  It  was  well 
deserving  of  attention,  the  court  remarked^  whether  a  slight 
pecuniary  mterest  is  a  greater  cause  for  taking  from  him  the 
power  of  serving  a  writ)  than  his  standing  in  the  relation  of 


>  Per  Cariam,  in  Lynch  v.  Mecfaanics  Bank,  13  Johns.  (N.  T.)  R.  137 ; 
and  see  also  1  Kyd,  871 ;  S  Impey,  C.  B.  Pr.  675,  n. ;  6  Mod.  183 ;  Com. 
Dig.  Plead.  (8  B.  8) ;  1  Bac.  Abr.  507 ;  Tit.  Corp.  8  SelloB,  148. 

*  Lynch  v.  Mechanics  Bank,  13  Johns.  (N.  Y.)  R.  137;  Contra,  Styles, 
367,  cited  in  Gowp.  R.  85. 

*  Brobst  V.  Bank  of  Penn.  5  Watts  &  S.  370. 
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father,  or  son,  or  expectant  heir,  or  devisee,  would  be,  and  yet 
neither  of  these  relations  prevented  his  serving  process.'  In  a 
case  in  Maine,  the  writ  was  served  by  a  deputy  sheriff  who 
was  a  stockholder  in  the  Wiscasset  Bank,  and  this  was 
pleaded  in  abatement,  on  the  ground  that  he  was  a  party  to 
the  suit;  but  the  plea  was  overruled.' 

§  6.  The  suit  against  a  corporati<Hi,  like  a  suit  against  an 
individual,  proceeds  to  judgment  and  execution.'  Thus,  in 
Pierce  v.  Partridge.^  it  was  held,  that  a  member  of  a  manufiic- 
turing  corporation,  who  is  a  creditor  thereof,  has  the  same 
right  as  any  other  creditor  to  secure  his  demand  by  attach- 
ment or  levy  on  the  corporate  property,  although  personally 
liable  by  statute,  to  satisfy  other  judgments  against  the  corpo- 
ration. Another  instance  of  a  levy  and  rule  under  executioD 
against  a  corporation  in  Massachusetts  is  the  case  of  Peny 
V.  Adams.*  According  to  Buchanan,  C.  J.  the  property  of  a 
corporation  may  be  seized  and  sold  under  an  execution,  for 
the  paymoit  of  its  debts,  as  in  the  case  of  an  individual ;  and 
a  corporation  is  bound  to  provide  for  its  just  debts,  whether  die 
payment  is  made  by  sale  of  property  for  that  purpose,  or  with 
money  from  its  vaults.'  In  Slee  v.  Bloom,'  all  the  estate  real 
and  personal  of  the  corporation  was  sold  on  execution,  and  it 
was  in  consequence  that  the  corporation  ceased  fimn  acting. 
In  a  late  case  in  England,  the  plaintiff,  after  establidiing  his 
demand  against  the  company,  by  the  judgment  of  a  court  of 
law,  applied  to  the  secretary  for  payment,  and  received  for 
answer,  that  the  company  had  no  funds  unless  the  diai^- 
holders  would  pay  up  calls,  which  were  in  arrear  to  a  con- 

^  Meiehants  Bank  v.  Cook,  4  Pick.  (Msas.)  R.  405. 

*  AdamB  v.  Wiacaaset  Bank,  1  Qteenl.  (Me.)  R.  361. 
'  See  4  Am.  Law  Mag.  966. 

^  Pierce  o.  Partridge,  3  Met.  (Mass.)  R.  44. 

*  Perry  v.  Adams,  lb.  51. 

*  State  of  Maryland  v.  Bank  of  Maryland,  6  G.  ft  Johns.  (Md.)  R.  919. 

^  Slee  V.  Bloom,  19  Johns.  (N.  Y.)  R.  476.  See  Martins  v.  Bankof  Ala- 
hama,  14  Lonis.  R.  416 ;  U.  States  Bank  v.  Merchants  Bank,  1  Rob.  (Ta.) 
R.  573. 
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siderable  amount  Upon  this  he  obtained  a  rule  for  a  manda- 
mus, to  be  directed  to  the  company,  commanding  them  to  pay 
the  money  recovered  by  the  judgment  and  to  make  calls  for 
that  purpose,  if  necessary,  on  the  shareholders.  After  judg- 
ment, the  court  discharged  the  rule,  Lord  Denman,  C.  J.  ob- 
serving "  the  judgment  which  had  been  entered  against  the 
company  formed  a  decisive  answer  to  the  first  part  at  least  of 
the  application,  because  the  plaintiff  has  the  ordinary  kgal 
remedy  of  an  execution^  If,  said  he,  the  plaintiff  seeks  only 
the  payment  of  the  debt  and  costs,  an  execution  by  ji  fa.  is  a 
perfect  remedy  in  its  nature.^ 

$  6.  The  Supreme  Court  of  Pennsylvania  have  held,  that 
a  turnpike  road  could  not  be  levied  upon  by  an  execution, 
upon  a  judgment  against  the  company,  because  the  defendants 
had  no  tangible  interest,  nothing  but  a  right  to  receive  tolls. 
But  Tilghman,  C.  J.  in  delivering  the  opinion  observed ;  '^  If 
a  turnpike  company  has  a  right  to  land^  or  other  property  not 
on  the  road,  there  is  no  reason  why  it  should  not  be  subject  to 
an  execution." ' 

With  regard  to  money,  the  Supreme  Court  of  the  United 
States  have  adopted,  after  a  careful  investigation  of  the  au- 
thorities, the  rule  expressly  laid  down  in  Dalton's  Sheriff,'  that 
money  may  be  taken  by  virtue  of  a  fieri  facias.  They  can 
perceive,  they  say,  no  reason  why  an  execution  should  not  be 
levied  on  money ;  that  the  one  given  in  the  books,  that  money 
could  not  be  sold  was  not  a  good  one ;  that  the  reason  of  a 
sale  is  that  money  only  will  satisfy  an  execution,  and  if  any- 

>  Regina  v.  Yictoria  Park  Co.  1  Adol.  &  Ell.  R.  (N.  S.)  S89;  and  41 
Eog.  Com.  Law  R.  544. 

*  Ammant  v.  New  Alexandria,  &c.  Turn.  Ro.  Co.  13  S.  &  Rawle  (Penn.) 
R.  910;  see  Buahell  v.  Commonwealth  Ins.  Co.  15  S.  &  Rawle  (Penn.)  R. 
173.  A  railroad  is  different  from  a  turnpike,  as  in  the  one  the  company 
seek  not  the  right  of  passage  to  the  jmbliCf  but  to  the  company,  who  have  the 
exclusive  righl  of  using  the  track  of  the  road  in  their  own  peculiar  manner. 
Trustees  of  Presb.  Society  v.  Auburn  and  Rochester  R.  R.  Co.  3  Hil 
(N.  T.)  R.  567. 

'  Dalton'8  Sheriff,  145. 
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thing  else  be  taken,  it  must  be  tamed  into  mooey ;  but  this 
could  be  no  good  leason  for  refusing  to  take  these  very  articles 
to  produce  which  is  the  sole  object  of  the  execution.*  That 
money,  or  bank  biUa^  may  be  taken  on  ezecuticm  has  been 
expressly  decided  in  New  Ycnrk,'  and  subsequently  adhered 
ta*  And  a  corporation,  as  has  already  been  meationed,  is 
bound  for  its  just  debts  on  execution,  whether  the  payment  is 
made  by  a  sale  of  property,  or  with  money  firom  its  Taults.^ 

$  7.  As  a  corporation  must  take  and  grant  by  its  eorporale 
name/  so  by  that  name  it  must  sue  and  be  sued.*  It  has  not 
been  deemed  necessary,  however,  to  repeat  the  full  name  of 
the  corporation  at  every  recurrence  in  the  declarati(m ;  refer- 
ence in  a  clear  manner  to  the  name  already  given,  being  suffir 
eient  Thus,  it  was  held  in  New  Jersey,  that  where  the 
name  of  the  corporation  is  correctly  stated  at  the  commence- 
ment of  the  declarati<Hi,  as  "  The  Trustees  of  the  A.  R  C.  o('' 
Ikic  and  in  the  subsequent  part  of  the  declaration  it  is  aU^ed; 
that  "being  indebted,  they  the  said  trustees  undertook  and 
promised, "  it  is  a  sufficient  allegation  that  the  promise  was 
made  by  the  corporaticm,  and  not  by  the  trustees  individu- 
ally/ 


*  Tuner  v.  FeoMl,  1  Craneh  (U.  S.)  R.  117. 

*  Hardy  v.  Dobbin,  13  Johns.  (N.  Y.)  R.  S80. 

^Hdmes  o.  Noncaater,  lb.  395 ;  and  aea  also  WiUiama  «•  Rogen»  6  Ik 
167 ;  On  v.  M'Bzide,  9  N.  Car.  Law  Repoaitorj,  957;  Speaoer  v.  Blaisddl, 
4  N.  Hamp.  198. 

*  State  of  Maryland,  &c.  tup. 

*  Ante,  Chap.  III.  (  4. 

*  1  Kyd,  953 ;  Berks  &  Daophin  Tarn.  R.  v.  Myers,  6  Serg.  &  Rswla 
(Penn.)  R.  17 ;  Porter  v.  Nekenris,  5  Rand.  (Va.)  R.  359 ;  Mbot  v.  Cnrlis, 
7  Mass.  R.  444 ;  ¥1rst  Paririi  in  Satton  v.  Cole,  3  Pick.  (Mass.)  R.  23S ; 
a  Salk.  451.  A  mayor  of  a  corporation  cannot  sue  on  a  contract  made  by 
hhn  on  behalf  of  the  corporation.  Bowen  v.  Morris,  2  Taunt.  374.  A  cor- 
poration may  sue  in  their  name  of  creation,  though  express  power  be  given 
to  them  to  sue  by  another  name.  College  of  Physicians  v,  Talboisy  1  Ld. 
Raym.  153. 

*  Tmstees  of  Antipedo  Baptist  Society  e.  MoUbrd,  3  Habt.  (N.  J.)  R> 
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If  a  corporatioii  changes  its  name,  it  must  sue  by  its  new 
name,  in  its  old  constitution.  This  was  decided  in  debt  on  a 
bond  given  about  thirty  years  before  to  a  corporation,  that 
was  said  to  be  "  dissolved  by  being  rendered  incapable  of  ex- 
ercising any  of  its  functions  "  most  of  that  time,  and  that  it 
received  a  new  charter  in  1763,  and  a  new  name.  The  bond 
was  given  to  a  corporation  named  ''mayor,  aldermen,  and 
commonalty ; ''  for  many  years  before  1763,  no  mayor  or  al- 
derman had  been  elected.  The  bond  was  declared  on  as  made 
to  the  new  corporation.'  The  mere  change  of  the  name  of 
the  corporation  by  the  legislature  does  not,  however,  abate, 
nor  can  it  under  any  circimistances  be  used  for  the  purpose  of 
abating,  a  suit  brought  by  the  corporation  in  its  old  name  be- 
fore the  change  was  made.'  Where  the  name  of  a  corpora- 
tion was  changed  by  an  amendatory  act,  and  a  suit  was 
brought  by  it  in  its  first  name,  it  was  not  necessary,  it  was 
hdd,  that  the  corporation  should  show  the  amendatory  act 
had  been  rejected  by  the  stockholders.* 

It  is  said,  that  if  a  corporation  be  known  by  a  name,  it  is 
sufficient  to  sue  them  by  that  name;  ^  but  this  seems  to  be 


IS9.  The  case  of  Woolwych  v.  Forrest  et  al.  1  Penn.  R.  115,  cited  at  the 
bar,  the  coart  considered  did  not  bear  upon  the  question  before  them.  That 
case  proves,  that  in  a  suit  by  or  against  a  corporation,  it  should  be  correct- 
ly named ;  and  that  if  there  be  a  Tariance.between  the  real  name  and  the 
name  given  in  an  obligation  or  other  instrument,  on  which  the  suit  is  found- 
ed, the  declaration  should  contain  proper  averments  of  identity ;  but  it  did' 
not  prove,  that  if  in  the  writ  and  in  the  commencement  of  the  declaration 
the  proper  corporate  name  is  used,  the  same  full  name  must  throughout  be 
repeated.  And  see  Mayor  U  Burgesses  of  Lynne  Regis,  10  Co.  120 ;  Lon- 
don V.  Lynn,  Hen.  Bl.  260 ;  Mayor,  &c.  of  Stafford  v.  Bolton,  1  Bos«  &  P. 
40.  In  these  cases  the  full  name  of  the  corporation  was  not  on  every  occa- 
sion repeated.  See  also  Precedents  in  1  Wentworth,  181 ;  5  Ibid.  163,  176, 
182,  201,  265. 

*  Mayor  and  Commonalty  of  Colchester,  3  Burr.  1866,  and  5  Dane,  Abr. 
151 ;  and  see  Mayor  of  Scarborough  o.  Butler,  3  Lev.  237. 

*  Thomas  v.  Yisiton,  &o.  7  GiU  &  Johns.  (Md.)  R.  369. 

'  Beene  o.  Cahawba  and  Marion  R.  R.  Co.  3  Alaba.  R.  (N.  S.)  660. 
^  Bio.  Corpor.  40;  8  Ass.  pi.  24. 
49* 
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confined  to  the  eaae  of  a  corporatiaii  by  prescripiitn :  for  it  is 
said  on  anoAer  occasion,*  that  when  a  axporation  is  created 
hy  the  king,  and  the  eomnieDeement  of  it  appears  by  reeoid,  it 
can  have  no  other  name  by  use,  nor  be  named  olherwiee  than 
as  the  king  by  his  letters  pafemt  has  appointed,  and  tfie  oonii 
not  permit  it  to  be  sued  by  any  other  name.  Mr.  Kyd^  ia 
to  these  authorities,  says,  he  is  unable  t»  pefceive 
any  reason  why,  in  the  case  of  a  coiporation  by  diartes, 
whidi  has  acquired  by  long  usage  a  name  of  reputation  dif> 
'frrent  from  its  real  name  d  foundation,  it  may  not  he  sued  by 
that  name  of  reputation,  as  wdl  as  a  man  may  be  sued  by 
a  name  of  reputation  different  firom  his  name  ot  baptism;  or 
wbYj  if  the  corpomtion  plead  a  misnomer,  Ae  plaintiff  may 
net  reply,  that  it  is  known  by  Ae  om  name  as  well,  aa  by  the 
other.*  In  the  case  of  Minot  ih  Curtis^  it  was  mlimated  by 
the  court,  that  a  corporation  may  be  known  by  several  namea 
But  the  observation  wv  appfied  toa  parish,  which  may  be  by 
prescription.' 

A  declaration  in  the  corporate  name,  it  has  bean  adjudged, 
is  good,  withont  mentioning  the  name  of  die  head  of  the  eor- 
poration.^  It  is  in  fact  said  to  be  more  safe  to  omit  the  name 
of  the  head,  for  if  his  name  be  mentioned,  and  he  die  pending 
the  action,  it  will  abate/  And  the  trustees  of  a  college,  being 
incorporated,  should  sue  by  their  corporate  title,  and  need  not 
sat  out  tiietr  individual  names.^  The  trustees  of  a  town  in 
Kentucky  must  when  sued'  be  individually  named.* 

Where  a  corporation  is  designated  by  a  name,  with  which 
the  description  in  the  charter  does  not  exactly  correspond,  but, 
it  appears  that  there  are  persons  in  rerum  natura,  substan- 

•^^^■^  ■      I         ■    I  II      ^  I     I  .        I     .     .     II      ,        ■-  J I  »!■       Il-ll  ■      W       I        I       ■  ■   I     I  ' 

*  1  Aiiden.9S^. 

*  1  Kyd,  dS4 ;  and  see  ante,  Clisp.  m.  (  4. 
'  Minot  0.  CnrtiB,  7  (Mass.)  R.  444. 

«  Newton  v.  TxaTen,  3  Salk.  103;  S.  P.  Rex  v.  Rippon,  1  Gem.  eS; 
8;  C.  a  Sftlk.  433.  Fonneiiy  ibe  point  was  somewhat  doubled.  1  Kyd, 
981. 

*  6  Peterdorf 'a  (Abr.  An.  Ed:)  446,  (note) ;  and  see  I  Kyd,  991. 

*  Legraad  v.  Hampden  Sidney  Coflege,  6  Monf.  (Ta.)  R.  394. 

*  Tnisteee  of  Lexington  v.  MeConnell'aHete,  3  Manh.  (Kj.)  R.  991. 
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tinlly  answering  liie  appdlation,  the  declaratkm  is  holden  good.' 
The  rale  is  veil  settled,  Aat  if  Ae  name  giTen  siufficiently 
dsaignates  die  corpoiation,  the  contiact,  whether  sealed  or  not, 
eamiot  be  avoided  for  the  mimomer.*  Where  a  prcHnissory 
note  waa  f^^eia  to  the  ''  prosident,  directors  and  company  of 
the  Newport  Mechanics  lifaum&cturing  CTompany,"  instead  of 
the  "Newport  SCedtanios  Manufacturing  Ccmipany,"  which 
was  the  true  name  of  the  corporation,  to  which  the  note  was 
designed  to  be  given,  it  was  hdd,  that  the  variance  was  not 
such  as  to  preclude  recovery  in  the  name  of  the  corporation.* 
Upon  a  promise  to  pay  the  "  presid^it,  directors  and  compa- 
ny of  the  Milford  and  Chilicothe  Turnpike  Company,"  a  suit 
may  be  maintained  by  the  "  Miljford  and  Chilicothe  Tumpikn 
Company,"  the  latter  being  the  true  name  of  the  corporation.* 
If  the  undertaking  be  to  the  corporation,  wheAer  a  ri^t  or 
wrong  name  be  used,  or  that  of  some  of  its  olBScers,  it  should 
be  declared  on  axid  treated  as  a  promise  to  the  corporation. 
Thus,  where  a  promissory  note  was  made  payaUe  "  to  Ate 
cadiier  of  the  Commercial  Bank,  or  his  order,"  and  the  con« 
sideration  proceededj  from  the  bank,  an  action  on  the  note 
was  maintained  in  the  name  of  the  bank  as  the  promisee^* 
A  declaration  upon  a  promissory  note  to  the  Medway  Cotton 
Manufactory,  by  the  name  of  R.  M.  and  Co.  was  holden  good 
upon  demurrer  in  Massachusetts.  The  declaration  charged 
the  defendants  upon  a  note  made  by  them ;  with  an  averment, 
that  it  was  made  to  the  corporation,  by  the  name  of  R.  M.and 


>  Mayor,  &c.  of  Maiden  v.  Miller,  1  B.  &  Aid.  699. 

*  African  Society  v.  Varick,  13  Johns.  (N.  T.)  R.  38 ;  Middletown  v. 
McConnick,  S  Pen.  (N.  J.)  R.  500;  1  IMd.  115;  Inh.  of  AUoways  Creek 
9.  String,  5  Halat.  (N.  J.)  R.  3S3;  Medway  Cotton  Mannf.  Co.  v,  Adams, 
lO^MiBS.  R.  360;  Berks  &  Dauphin  Tom.  Co.  «.  Myers,  6  Serg.  &  Rawle 
(Peno.)  R.  16 ;  Hagerstown  Turnpike  v,  Creeger,  5  Htur.  ft  Johns.  (Md.) 
R.  139  ;  see  ante,  Chap.  III.  ^  4,  Chap.  Yin.  §  6. 

*  Newport  Mechanics  Mannf.  Co.  «.  Starbird,  10  N.  Hampshire  R. 
183. 

«  Milford  and  Chi]ioothe  Turn.  Corp.  v.  Brush,  10  Ohio  R.  111. 

*  Commezcial  Bank  v.  Fiench,  81  Pick.  (Mass.)  R.  486. 
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Co.  The  court  said,  '*  Upon  the  demurrer^  we  have  only  to 
detennine,  whether  the  declaration  is  in  itself  absnid  and  re- 
pugnant, and  incapable  of  proof.  We  think  it  is  not,  up(m  the 
authorities  respecting  misnomers  of  corporation,  or  upon  the 
reascxi  of  the  thing." '  In  debt  on  bond  to  the  eommiUee  or 
trustees  of  a  corporation,  sohendum  to  the  corporation  by  its 
true  name,  the  corporation  may  declare  in  their  own  name, 
and  may  allege,  that  the  bond  was  made  to  them  by  the  de- 
scription of  the  committee,  &c.' 

Mr.  Kyd  lap  it  down,  that  where  a  deed  is  made  to  a  cor- 
poration, by  a  name  varying  from  the  true  name,  the  plaintifis 
may  sue  in  their  true  name,  and  in  their  declaration  aver,  that 
the  defendant  made  the  deed  to  them  by  the  name  mentioned 
in  the  deed ; '  or,  if  the  plaintifis  in  the  declaration  take  no 
notice  of  the  variance,  and  the  defendant  trusts  to  the  advan- 
tage he  may  have  of  it  at  the  trial ;  then  if  aspecial  verdict  be 
found,  "  that  the  defendant  made  and  sealed  the  writing  in 
question,  and  delivered  it  to  the  corporation  (describing  them 
by  their  true  name)  by  the  name  mentioned  in  the  deed,  this 
will  entitle  the  plaintiff  to  judgment."  *  So,  if  a  deed  be 
made  by  a  corporation,  by  a  name  dilSerent  from  the  true 
name,  the  plaintiff  may  sue  them  by  their  true  name,  and 
aver,  that  "  by  the  name  mentioned  in  the  deed,"  they  made 
such  a  deed  to  him ;  or  if  he  take  no  notice  of  the  variance  in 
his  declaration,  he  may  have  the  same  advantage  from  a  spe- 
cial verdict  as  the  corporation  may  have  when  they  are  plain- 
tiffs.* Mr.  Kyd  feels  no  hesitation  in  saying,  that  in  off  cases, 
where,  by  express  averment,  or  by  the  finding  of  the  jury,  it 
is  made  apparent,  that  the  corporation  sued  is  the  same,  that 
made  the  deed,  whether  the  name  in  the  deed  be  the  same  in 


^  Medway  Cotton  Man.  Co.  o.  Adams  et  al.  10  Mass.  R.  360 ;  and  see 
Dyer,  S79;  Dance  o.  Girdler,  1  Boa.  &  Pnl.  (N.  R.)  40;  1  Chiity  FL 
S5S. 

'  New  York  Afncan  Sodety  v.  Yariok  et  al.  13  Johns.  (N.  T.)  R.  38. 

*  I  Kyd,  887,  who  eites  10  Co.  1S5,  b. 

*  Ibid. 

»  Ibid.  d88. 
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effect  or  not  widi  tlie  name  of  inccvporation,  or  whether  die 
difference  between  them  be  seeming  or  real^  that  judgment 
mtg'ki  to  be  giren  in  &t(»  of  the  deed.^ 

In  a  soit  against ''  the  president  and  tmslees  of  the  Savings 
Bank  in  the  county  of  Strafford,''  to  recover  payment  fot 
serving  a  writ  of  execution  for  them,  a  oopy  thereof  in  the  name 
of  the  "  Savings  Bank  of  the  eoonty  of  Strafibvd/'  was  held 
to  be  inadmissible  in  evidence.*  In  another  case  m  an  action 
against  an  incorporated  bank,  the  writ  described  the  defendr 
ants  by  their  corporate  name  of  the  president  and  directors 
of  the  Marine  Bank  of  Baltimore.  The  dedaratioa  was, 
against  "  the  said  Marine  Bank ; "  and  the  plea  was  that  the 
Marine  Bank  did  not  asanme,  and  the  v^iet  and  judgment 
used  the  corporate  name.  It  was  held,  on  objections  made  to 
the  declaration,  that  it  was  sufficient* 

If  a  corporation  sue  or  be  sued  by  a  wron^  name,  or  one 
not  sufficiently  certain,  to  take  advantage  of  the  misnomer,  it 
should  be  pleaded  in  abatement,  and  not  in  bai.^  in  a  suit  by 
a  corporation  it  was  objected,  that  the  charter  given  ia  evi- 
dence varied  the  name  of  the  plaintiff  so  much  from  the  de- 
claration, as  to  form  good  ground  of  nonsuit,  and  the  plaintiffs 
were  nonsuited ;  but  on  a  rule  to  set  it  aside,  the  court  said, 
the  objection  taken  would  operate  in  bar,  if  the  plaintiff  had 


'  Ibid. 

*  Barnham  v.  President,  Trustees,  &e.  5  N.  Hamp.  466^. 

*  Marine  Bank  of  Baltimore  v.  Blays,  4  H.  &  Johns.  (Md.)  R.  338. 

^  86  H.  8, 1  b. ;  1  Kjd,  983.  It  was  onoe  doabted  if  a  mistake  of  the 
ftaintiff^s  Christian  name  or  surname  were  not  groond  of  nonsuit ;  but  it  is 
now  settled,  that  the  mistake  most  be  pleaded  in  abatement,  even  in  the 
ease  of  a  oorporation.  1  Chittj,  PI.  440 ;  Bank  of  Utica  v.  Smalley,  9 
Oowen  (N.  T.)  R.  778 ;  Medway  Cotton  Man.  Co.  v.  Adams,  10  Mass.  R. 
960 ;  Bomham  o.  President,  Trustees,  &c.  5  N.  Hamp.  R.  449  ;  and  see 
7  Ibid.  309.  To  make  the  mistake  of  the  name  of  a  corporation  pleadable 
in  bar,  it  should  appear,  that  there  is  no  such  corporation.  Debts  due  to  a 
eorporation  in  N.  Carolina  must  be  sued  for  in  the  name  of  the  body  cor- 
porate, and  cannot  be  reeorered  in  the  name  of  A.  B.,  President,  &c.,  and 
direetoxB  of  such  oompany ;  Britain  v,  Newman,  9  Dot.  &  Bat.  (N.  C.)  R. 
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declared  so  that  they  could  not  be  identified  with  the  persons 
entitled  to  the  tolls  claimed;  but  the  objection  taken  only 
abates  the  suit,  being  a  mere  formal  variance ;  the  plaintiffi 
were  therefore  improperly  nonsuited.^  A  corporation  defend- 
ant cannot  take  advantage  of  a  misnomeri  in  arrest  of  judg- 
ment, but  must  plead  it  in  abatement* 

Where  a  bank  issued  notes  by  a  wrong  corporate  name^ 
and  was  sued  on  its  notes  by  such  name,  the  plaintiff 
was  permitted  to  amend  without  costs,  as  he  was  led  into 
the  mistake  by  the  fault  of  the  defendants.'  The  plain- 
tiff brought  an  action  by  the  name  of  "  The  Proprietors 
of  a  Bridge  over  Connecticut  River,  between  Montague 
and  Greenfield,  late  in  the  county  of  Hampshire,  and  now  in 
the  county  of  Franklin/'  On  motion  to  the  court,  the  plain- 
tiff was  permitted  to  amend  his  writ  by  altering  the  name  of 
the  defendants  to  that  of  ^'  The  Proprietors  of  Connecticut 
River  Bridge."  The  defendants  objecting  to  the  said  amend- 
ment, the  question  was  reserved  for  the  consideration  of  the 


*  Mayor,  &e.  of  Stafibrd  v.  Bolton,  1  Bos.  &  Pol.  40. 

*  Gilbert  and  another  v.  Nantucket  Bank,  5  Bfaaa.  R.  07.  It  is  nid 
where  a  mayor  and  oommonalty,  or  other  corporation  aggregate,  are  soed 
by  a  wrong  name,  they  may  make  an  attorney  by  special  warrant,  by  their 
tme  corporate  name,  who  may  plead  the  misnomer.  22  Ed.  4, 13  b.  Bro. 
Corpor.  65.  Bat  this  it  seems  must  be  by  special  application  to  the  oout 
1  Ld.  Raym.  118.  Mr.  Kyd  says,  **  it  is  true,  indeed,  that  in  moet  of  the 
oases  where  the  question  of  misnomer  of  a  corporation  has  been  agitated,  it 
has  arisen  on  special  verdict ;  "  but  he  apprehends,  **  that  where  a  corpo- 
ration  haye  taken  no  adyantage  of  a  yarianoe  from  their  name,  either  by 
plea  or  at  the  trial,  they  cannot  arrest  the  judgment,  or  roTerse  it  on  that 
account"  1  Kyd,  285.  If,  howeTcr,  there  be  a  yariance  in  the  name  ap- 
parent in  the  entry  of  the  judgment,  that  tnajf  be  error  ;  a  judgment  in  the 
common  pleas  was  thus,  ''that  the  mayor  and  commonalty  and  dtixenaof 
London  should  recover  the  debt  for  which  they  sued,  and  X6  costs  to 
the  same  ma^for  and  cofnmonaUy  adjudged ;  and  it  was  held,  that  this  was 
error,  there  being  no  such  corporation  as  the  mayor  and  commonalty^ 
without  citisBens,  but  it  appearing  on  the  docket  roll,  that  it  was  well 
entered,  it  was  awarded  by  the  Common  Pleas  to  be  amended.  Czo.  Car. 
574. 

*  BuUaid  V.  Nantucket  Bank,  5  Mass.  R.  99. 
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court  The  court  said,  "  that,  the  first  corporation  was  dead, 
and  the  new  one  was  created  for  the  same  purpose  and  object 
The  writ  was  served  on  the  clerk  of  the  existing  corporation, 
by  which  regular  notice  was  given  to  the  real  proprietors  of 
the  bridge.  This  is  then  the  common  case  of  a  misnomer. 
The  amendment  may  be  made,  on  the  common  rule  of  an  elec- 
tion by  the  defendants  of  the  costs  of  the  actioh  to  this  time, 
or  a  continuance.' 

§  8.  By  the  civil  law  a  member  could  not  be  a  witness  in 
a  cause  where  a  corporation  is  a  party,  if  the  particular  mem- 
bers may  have  any  advantage.  But  if  the  profit  redounds  to 
the  community  in  general,  a  member  of  the  body  may  be  ad- 
mitted a  witness.'  In  a  case  in  the  Court  of  ^Chancery  in  the 
State  of  New  York,  Chancellor  Walworth  said,  that  he  be- 
lieved it  was  now  the  practice  of  all  the  courts  to  admit  cor- 
porators to  testify  in  behalf  of  the  corporation,  where  they 
have  no  personal  interest  in  the  controversy ;  and  against  the 
corporation,  where  the  witness  does  not  object;  but  that  corpo- 
rators were  excluded  from  testifying  where  they  have  a  direct 
personal  interest  in  favor  of  the  party  calling  them,  in  virtue 
of  the  corporation  or  otherwise.*  This,  as  a  general  rule  of 
law,  is  so  well  established,  that  it  is  necessary  merely  to  refer 
to  it* 

'  Sherman  v.  Proprietors  of  Conneetieat  River  Bridge,  11  Maes.  R.  338. 

*  Wood's  QtU  Law,  308. 

*  In  the  matter  of  Kip,  1  Paige  (N.  T.)  Ch.  R.  613.  The  Chancellor 
dted  Hartford  Bank  r.  Hart,  3  Day  (Conn.)  R.  491 ;  Magill  v.  Kaaffmao, 
4  S.  &  Rawle  (Penn.)  R.  317. 

^  A  person,  who  has  acted  in  breach  of  an  alleged  corporate  custom,  is 
not  a  competent  witness  to  disproTc  the  existence  of  the  custom.  The  wit- 
ness is  clearly  interested.  If  the  company  had  failed  in  establishing  the 
custom,  he  would  have  been  discharged  from  actions  to  which  he  was  liable 
for  the  breach  of  it.  Company  of  Carpenters  v.  Hay  ward,  1  Doug.  373.  A 
stockholder  cannot  be  a  witness  for  the  corporation  in  Louisiana.  Lynch  v, 
Postlethwaite,  7  Martin  (La.)  R.  69.  An  inhabitant  of  a  place  is  incom- 
petent to  prove  a  common  right  of  fishery  in  all  the  inhabitants.  Jacob- 
son  0.  Fountain,  S  Johns.  (N.  Y.)  R.  179;  Lufldn  v,  Haskell,  3  Pick. 
(Mass.)  R.  357. 
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Where  the  members  v£  the  bodf  corporate  derivB  no  privmie 
advaatage,  there  caa  be  no  pretence  for  excluding  their  testi- 
mony.* Hence,  the  trustees  of  a  charitable  foundatioii  are 
admissible  as  witnesses.'  And  a  petson,  who  has  onlf-  one  of 
two  qualifications^  may  be  called  as  a  witness  to  prove,  that 
certain  priyikges  bdong  to  such  persons  as  haTc  both.' 


'  Oq  a  qao  wtmnto  for  takiog  If.  9dL  per  chaldron  for  all  aea  eoab 
Inoagbt  to  London,  the  defendant  preaeribed  for  the  dnty ;  to  which  eeveial 
eitiiena,  freemen  of  London,  were  called.  It  was  objected,  that  thej  ought 
to  be  rejected  qum  m  ffoprio  oom.  8ed  per  Dr.  It  appeaa,  that  tfie 
nnyor  and  aheriA  h«Te  the  whole  benefit  of  this  toll,  thongh  they  have  H  for 
the  benefit  of  the  whole  cosporatioa ;  yet  theae  whneaaea,  having  no  par 
tienlar  profit  to  themaeWea,  may  be  admitted ;  for  it  cannot  be  pranmed, 
that  an  advantage  ao  amall  and  remote  would  infloenoe  them.  Rex  9.  Mayor 
of  London,  S  Ler.  S^l ;  S.  C.  Show.  146 ;  I  Yentr.  351 ;  and  aee  Socia^, 
&e.  V.  Perry,  6  N.  Hamp.  R.  144. 

*  In  an  action  of  aaaompait  for  work  and  labor,  many  of  the  govenioia  cf 
the  hoepitala  were  called  aa  witnoaaea  for  the  defendanta*  Tlieir  eoope^ 
teney  waa  objected  to,  aa  they  were  defeadanta  on  record ;  bat  Lord  Kcayn 
admitted  their  teatinMny,  diatiaguahing  the  caae  of  the  trnatees  of  a  cfaaatf, 
under  which  they  took  no  beneficial  intereat,  aad  thai  of  a  politioal  eoipe- 
ration,  in  defence  of  the  property  of  which  each  member  ia  individnally  ia- 
tereated ;  Waller  e.  Gorernoxa  of  Foundling  Hoq»ital,  Peake,  N.  P.  C 


'  On  a  numdannu  to  the  defendanta,  commanding  them  to  raatoie  the 
plaintiff  to  the  office  of  common  councilman  of  the  borough  of  A.  thay 
letumed,  that  the  plaintiff  waa  not  elected  to  the  offiee,  aa  ia  the  writ  aop- 
poaed.  After  the  plaintiff  had  prored  the  foot  of  hia  eleetion,  the  defendaat't 
eonnael  inaiated  that,  by  the  conatitntiDn  of  the  boroogk,  no  panoa  via 
capable  of  being  elected  a  conunon  couneflman,  who  did  not  hM  a  bngaga 
tenure,  and  alao  inhabit  within  the  borough ;  but  the  plaintiff  inhabited  ii 
ao  part  of  it.  To  prove  the  eoaatitntion,  the  witneaa  ofieied  wan  oaa 
R.  W.  But  it  being  objected  by  the  plaintiff  that  he  had  a  bnrgage  tenaia 
aad  alao  inhabited  in  the  borough^  aad  could  not  be  a  witneaa  to  prove  a 
right  in  himaelf,  and  in  each  aa  had  hia  qnalifieationa,c«oiuaiTe  of  all  eiham; 
whidi  fact  being  admitted,  he  waa  refuaed  by  the  court  to  be  admitted  la 
proTo  thia  conetitution.  But  then  one  J.  waa  prodoeed  aa  a  witneaa  for  the 
defendanta  to  prove  it,  who  waa  an  inhabitant  of  the  borough ;  bvt  it  waa 
admitted,  that  he  had  no  burgage  tenure.  Whereon  he  waa  allowed  by  the 
court  to  be  a  good  witneaa,  as  to  the  right  fixing  in  aneh  aa  held  burgage 
and  alao  were  inhabitanta,  aince  he  did  not  attempt  to  eatabSah  the  right  ia 
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In  a  late  and  important  case  in  Maryland,  it  was  made  a 
question  among  many  others,  whether  one  Payson,  a  stock- 
holder in  the  Union  Bank  of  Georgetown,  could  be  admitted 
to  prove  himself  to  have  been  the  depositary  of  the  muniments 
of  the  corporation.    Buchanan,  C.  J.  who  gave  the  opinion  of 
the  court,  said  that  though  an  interested  corporator  cannot  be 
received  to  testify  generally  for  the  corporation,  yet  it  did  not 
therefore  follow,  that  he  is  competent  for  no  purpose ;  but  that 
he  might  he  placed  in  a  situation  to  render  him  a  necessary 
and  competent  witness  for  some  purposes.    He  instanced  the 
case  of  die  King  v.  Inhabitants  of  Netherthong,*  as  an  appro- 
priate example,  where  a  rated  inhabitant  of  that  township, 
whose  interest  was  admitted,  was  called  by  the  respondents, 
and  was  held  to  be  competent  to  give  evidence  as  to  the 
custody  of  a  certificate  from  the  township  of  Honley,  (which 
was  produced,)  acknowledging  the  pauper's  £ither  and  grand- 
father to  belong  to  Honley,  in  accordance  with  a  decision  in 
another  case,  that  was  mentioned  by  Lord  EUenborough.* 
"  Payson  being  a  stockholder  in  the  bank,"  the  Judge  pro- 
ceeded to  observe,  ^'was  not  a  competent  witness  for  the 
plaintififs  for  all  purposes ;  but  he  was  offered  to  prove,  among 
other  things,  that  he  was  the  president  of  the  bank  from  the 
27th  of  April,  1812,  until  after  the  27th  of  May,  1819 ;  that  as 
such,  he  was  the  depositary  of  the  bank ;  and  that  during  the 
time  he  was  president,  a  certain  book  caUed  the  by-laws  was 
one  of  the  books  of  the  bank.    And  if  an  interested  corporator 
is  competent  to  give  evidence  in  behalf  of  the  corporation,  as 
a  depositary  of  the  muniments,  in  relation  to  his  custody  v^f  a 
paper  produced  as  one  of  the  muniments,  why  was  not  Payson 


the  inhabttants  only.    SteTenaon  o.  Nevinson,  9  Ld.  Raym.  1363 ;  8.  0. 
9  Strange,  683. 

1  3  Maole  &  Sel.  337. 

'  In  New  York,  an  inhabitant  of  a  town,  who  pays  taxes  to  support  the 
poor,  is  a  competent  witness  in  a  suit  brought  by  the  overseers  of  that  town 
against  the  OTerseers  of  another  town,  relatiTo  to  the  settlement  of  a  pau- 
per. Bloodgood  0.  Overseers  of  Jamaica,  18  Johns.  (N.  Y.)  R.  886 ;  S.  P. 
Falls  V,  Belknap,  1  Johns.  (N.  Y.)  R.  386. 

50 
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within  the  exception  to  the  general  rule,  and  competent  to 
prove  himself  the  depositary  of  the  book  called  the  by-laws, 
as  a  mwiiment  of  the  bank?     The  only  argument  u^ed 
against  his  competency,  as  being  within  the  excepti<xi,  is,  that 
at  the  time  he  was  called  as  a  witness,  he  appears  from  the 
plaintiff's  own  offering  to  have  ceased  to  be  the  depositary. 
But  that,  it  is  conceived,  makes  no  difference,  and  that  he  was 
a  competent  witness  to  identify  the  book  as  a  muniment  of  the 
bank,  during  the  time  that  he  was  the  depositary ;  Higgin- 
botham,  too,  then  acting  as  the  cashier,  and  being  a  witness 
for  that  purpose,  ought  not  to  have  been  rejected  as  incompe- 
tent to  prove  any  of  the  matters  for  which  he  was  offered. 
He  was  not  competent  to  prove,  that  it  continued  to  be  one  of 
the  books  of  the  bank,  after  he  had  ceased  to  be  the  deposi- 
tary, and  when  he  stood  only  in  the  relation  of  a  stockholder 
in  the  bank,  any  more  than  any  other  stockholder.     But  ad- 
mitting the  existence,  as  to  depositaries,  of  the  exception  to 
the  general  rule  of  evidence,  no  reason  is  perceived,  why  his 
having  ceased  to  be  the  depositary  at  the  time  he  was  <^ed 
as  a  witness,  disqualified  him  from  proving  the  book  produced 
to  have  been  a  muniment  of  the  bank,  while  he  was  the 
depositary;  the  nature  of  his  interest  as  a  stockholder  not 
being  changed,  but  remaining  the  same  as  it  was,  while  he 
continued  to  be  the  depositary."  ' 

In  the  case  of  the  United  States  v.  Johns,  in  the  Circuit 
Court  of  the  United  States,  before  Washington,  J.  the  presi- 
dent of  an  incorporated  insurance  company,  by  whom  property 
was  |U3sured,  although  a  stockholder,  was  admitt^  a  witness 
to  prove  the  handwriting  of  the  defendant,  to  the  manifest  of 
the  cargo ;  because  the  conviction  of  the  defendant  would  not 
be  evidence  in  a  suit  on  a  policy  against  the  company.* 

Upon  a  question,  in  the  Enghsh  Court  of  Chancery,  whether 
a  bond  belonged  to  plaintiff  or  defendant,  it  was  objected,  that- 
all  the  plaintiff's  witnesses  were  members  of  the  corporation, 
and  the  objection  was  allowed.     The  Lord  Keeper  said,  every 

>  Union  Bank  of  Maryland  v.  Ridgeley,  1  Har.  &  Gill  (Md.)  R.  406, 409. 
*  United  States  v.  Johns,  1  Wash.  C.  C.  R.  363. 
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corporation  ought  to  have  a  town  clerk,  and  other  clerks,  not 
freemen,  that  they  may  be  competent  witnesses,  if  necessary. 
But  the  defendant  having  in  this  case  cross-examined  some  of 
the  plaintiff's  witnesses,  the  Lord  Keeper  said,  that  a  cross- 
examinatioA  of  a  witness  on  one  side,  in  any  matter  tending 
to  the  merits,  makes  him  a  competent  witness  on  the  other, 
though  otherwise  hable  to  exception.^ 

In  the  matter  of  Kip  in  the  Court  of  Chancery  of  New 
York,  it  appeared,  that  the  testimony  of  Kip  was  material  in 
the  prosecution  of  suits  against  the  Reformed  Protestant  Dutch 
Church,  and  his  examination  was  applied  for  before  the 
master,  pursuant  to  the  provisions  of  the  act  to  perpetuate  the 
testimony  of  witnesses.  The  master  made  an  order  for  the 
examination  of  Kip,  who  appeared  before  the  master,  but 
declined  testifying,  on  the  ground  that  he  was  the  treasurer, 
and  one  of  the  corporators  of  the  Dutch  Church ;  and  that  he 
was  also  a  pew-holder  in  two  churches  which  were  on  lands, 
the  title  whereof  depended  upon  the  same  questions  which 
arose  in  the  case.  The  master  decided  that  Kip  was  bound  to 
testify,  notwithstanding  his  objection;  and  on  his  refusal  to  be 
sworn,  the  master  issued  warrants  for  his  commitment,  in  pur- 
suance of  the  provisions  of  the  act  It  was  decided  by  Chan- 
cellor Walworth,  that  the  witness  was  not  so  far  a  party,  as 
to  excuse  him  from  testifying.'  The  only  case,  within  the 
recollection  of  the  Chancellor  precisely  in  point,  was  a  case 
decided  by  the  Court  of  Appeals  of  Maryland,  wherein  it  was 
adjudged,  that  the  president  of  a  moneyed  corporation,  who 
was  a  stockholder  therein,  might  be  called  as  a  witness  for  the 
adverse  party,  and  compelled  to  testify  against  his  interest* 
An  express  provision  to  the  same  effect  is  made  in  the  late 
revision  of  the  laws  of  the  State  of  New  York.*    The  note  to 


'  Sutton  Coldfield  Corporation  v.  Wilson,  1  Vern.  264  ;  and  see  Stevaxd 
9.  E.  India  Co.  9  Vern.  380 ;  and  see  1  Paige  (N.  Y.)  Chan.  R.  601,  in  the 
niatter  of  Kip. 

*  In  the  matter  of  Kip,  1  Paige  (N.  Y.)  Chan.  R.  601. 

'City  Bank  of  Baltimore  v.  Bateman,  7  Ear.  &  Johns.  (Md.)  R.  104. 

«  S  Rot.  Stat.  405,  407. 
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this  provision  in  the  report  of  the  revisors  is,  (hat  it  is  intended 
as  declaratory  of  the  rule  believed  to  exist,  but  sometimes 
questioned.^ 

As  to  whether  the  confessions  ol^  member  may  be  evidence 
against  the  corporation ;  die  general  rule,  as  to  receiving  the 
admissions  of  one  person  to  the  prejudice  of  another,  is  that 
such  a  practice  is  warranted,  if  the  parties  have  a  joint  inter- 
est in  possession,  and  not  a  mere  conmiunity  of  interest*  la 
a  case  in  Great  Britain,  the  admission  of  a  parishioner,  liable 
to  be  assessed  for  taxes,  was  received,  on  the  ground  that  the 
parish  was  an  aggregate  company ^  of  which  he  was  a  mem- 
ber.' The  ground  upon  which  this  case  was  put,  has,  how- 
ever, been  deemed  questi<mable  in  the  State  of  New  York ;  * 
and  has  been  directly  overruled,  as  to  a  corporation  aggregate, 
in  Connecticut* 

It  was  decided  in  a  case  before  Lord  Ellenborough,  that  the 
declarations  of  individual  members  of  a  corporation  are  inad- 
missible in  contradicticm  of  the  rights  of  the  corporation,  in  an 
action  by  the  corporation.  In  this  case,  in  order  to  contravene 
a  right  claimed  by  the  city  of  London  to  appoint  a  guager 
without  the  limits  of  the  city,  the  defendant's  counsel,  in  cross- 
examination,  inquired  what  the  witnesses  had  heard  a  certain 
member  of  the  corporation  say  respecting  it,  and  contraded 
for  the  validity  of  this  evidence,  as  coming  from  one  of  the 
plaintifb  on  the  record.  Lord  EUeaborougfa  held,  that  Ae 
declaration  of  an  indifferent  member  of  the  corporation  coaM 
not  be  conclusive  against  the  body,  although  he  would  allow 


'  Reyisor's  Report,  Part  3,  ch.*  7,  tit  3,  ^  96.  The  notes  of  the  lenMns 
mre  not  conaidered  as  authorities  settling  what  the  law  previously  was ;  hat 
they  may  properly  bb  referred  to  for  the  purpose  of  showing,  that  a  par* 
tionlar  section  was  not  introduced  by  them  into  the  statutes  as  containing  a 
new  principle.    Per  Walworth,  Chancellor,  in  the  matter  of  Kip,  ul  supit. 

*  Gray  et  al.  «.  Palmers  et  al.  1  Esp.  N.  P.  C.  135;  HaoUey  «.  Patriek, 
3  Johns.  (N.  T.)  R.  536 ;  Smith  «.  Ludlow,  6  Ibid.  867 ;  Whitney  «.  Fe^ 
riss,  10  Ibid.  66. 

*  King  «.  Haidwiek,  11  East,  578. 

*  Osgood  o.  Manhattan  Company,  in  Error,  3  Cowen  (N.  T.)  R.  683. 

*  Hartford  Bank  o.  Hart,  3  Day  (Conn.)  R.  493. 
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the  witness  to  speak  as  to  anything  he  might  have  heard 
from  the  city  guager/ 

Declarations  and  admissions  of  agents  or  trustees  of  a  cor- 
poration, in  their  official  capacities,  both  before  and  after  the 
act  of  incorporation,  are  evidence  against  those  whom  they 
represent ;  though,  if  not  made  in  the  transaction  of  the  busi- 
ness of  their  principal,  they  are  not  evidence.* 

One  mode  of  rendering  the  individual  members  of  a  corpo- 
ration compet^it  witnesses,  when  they  are  incompetent  for  the 
reasons  we  have  mentioned,  is  by  an  assignment  of  their 
interest.  To  prove  the  truth  of  the  return  of  a  mandamus  to 
restore  an  alderman,  seven  freemen  were  called,  who  had 
released  to  the  corporation  all  advantage,  &c.  which  they 
could  derive,  &c.  On  objection  they  were  rejected ;  but  on 
motion  in  arrest  of  judgment  the  court  held,  that  by  releasing 
all  the  advantage  they  could  derive  from  the  corporation,  their 
competency  was  restored.'  It  was  made  an  objection  in  New 
York,  that  a  stockholder  of  a  bank  was  not  a  competent  wit- 
ness in  favor  of  the  bank.  The  stockholder  transferred  his 
stock,  and  though  the  transfer  was  not  registered  in  a  hook 
kept  for  that  purpose,  according  to  a  provision  in  the  charter, 
he  was  permitted  to  testify.^  Whether,  if  a  bank  has  for- 
feited its  charter,  and  is  unable  from  the  funds  paid  in  to 
satisfy  its  debts,  an  original  subscriber^  who  has  transferred 
his  stock,  is  a  competent  witness  for  the  bank,  to  increase  its 
funds,  was  left  questionable.* 

Another  mode  is  by  disfranchisement.  Upon  an  issue  joined 
on  a  prescription  for  a  toll,  the  defendant  produced,  as  a  wit- 
ness, a  freeman,  who  was  objected  to,  as  being  interested. 
Upon  which  the  defendant   produced  a  judgment  in  the 


^  BCayor  of  London  v.  Long,  1  Camp.  5&2. 

'  Magill  V.  Eaoffinan,  4  S.  &  Rawle  (Penn.)  R.  317. 

*  Enfield  v.  Hills,  3  Lot.  936  ;  S.  C.  Jones,  116. 

^  Bank  of  Utica  o.  Smalley,  3  Cowen  (N.  T.)  R.  777 ;  and  see  ante, 
Ch.  XVI.  ^  6. 

*  Banington  et  al.  v.  Bank  of  Washington,  14  S.  &  Rawle  (Penn.)  R. ' 
405. 
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Mayor*s  Court,  where,  on  a  scire  facias  awarded,  and  two 
nihils  returned,  there  had  been  judgment  of  his  disfranchise- 
ment ;  but  it  appearing,  that  the  judgment  of  disfranchisement 
was  irregular,  inasmuch  as  the  man  had  never  been  sum- 
moned. Lord  Chief  Justice  Holt  rejected  him.*  It  is  said,  in 
another  case,  if  a  corporation  would  examine  one  of  their  own 
members  as  a  witness,  they  must  disfranchise  him,  and  the 
method  to  do  so  is  by  an  information,  in  nature  of  a  quo 
warranto  against  him,  who,  confessing  the  informaticm,  judg- 
ment passes  to  disfranchise  him.* 

^  9.  As  to  proceedings  in  equity  where  corporations  are 
parties: 

It  has  already  been  stated,  at  the  commencement  of  the 
present  chapter,  that  in  England  and  in  some  of  the  States  in 
this  country,  in  an  action  at  law  by  a  corporation,  it  must 
under  the  general  issue,  at  the  trial,  prove  the  fact  of  incoipo- 
ration.  Where  that  is  so,  in  equity  a  demurrer  lies  to  a  bill 
on  the  ground  that  tfie  plaintiffs  are  suing  as  a  corporatHm, 
while  it  does  not  appear  that  they  are  entitled  to  sue  in  that 
character.* 

The  manner  in  which  creditors  of  a  corporation  are  to  make 
themselves  parties  to  a  suit  commenced  against  the  corpora- 
tion to  wind  up  its  affairs,  must  be  substantially  the  same  as 
tfiat  in  which  creditors  of  a  deceased  individual  make  &»n- 
selves  a  party  to  a  suit  for  the  settlement  of  his  debts  and 
credits,  by  coming  in  before  a  master,  under  a  decree,  and 
proving  their  debts.* 

In  New  York,  under  the  act  of  1832,  relative  to  the  abate- 
ment of  suits  by  or  against  corporations,  a  suit  which  has 
been  brought  by  a  corporation  may  be  continued  by  the  re- 
ceiver of  such  corporation,  either  in  his  own  name  as  such 
receiver,  or  in  the  name  of  the  corpomtion,  under  an  order  of 

*  Brown  v.  Corporation  of  London,  11  Mod.  BS5. 

'  Colchester  Corporation  v. ,  1  P.  Wma.  595,  (note.) 

*  lioyd  V.  Loaring,  6  Yes.  R.  773. 

f  Roaaie  v.  R.  Galena  Co.  9  Paige  (N.  T.)  Ch.  R.  598. 
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the  court,  made  upon  a  summary  application.  Associations 
under  the  general  banking  act,  are  corporations,  and  suits 
brought  by  them  in  the  name  of  their  president,  may  be  con- 
tinued in  the  name  of  the  receiver,  under  a  special  order  of 
the  court.  But  after  the  appointment  of  a  receiver,  and  the 
transfer  to  him  of  all  the  property  and  effects  of  the  associa- 
tion, such  suits  cannot  be  continued  and  prosecuted  in  the 
name  of  the  president  of  the  association.' 

$  10.  It  seems  that  formerly  it  was  in  a  degree  uncertain, 
whether  defendants,  as  a  politic  body,  were  to  answer  in  a 
suit  against  them  in  equity,  under  an  oath.*  It  is  now,  how- 
ever, well  settled,  that  a  corporation  aggregate  makes  its 
answer,  not  as  in  common  cases  under  oath,  but  under  the 
common  seal.* 

In  a  case  in  the  Circuit  Court  of  the  United  States,  before 
the  late  Judge  Washington,  it  was  made  a  question,  whether, 
the  Court  could  regard  the  statement  made  by  the  answer  of  a 
corporation,  so  far  as  it  contradicted  the  allegations  of  the 
bill ;  the  answer  being  put  in,  not  upon  oath,  but  under  the 
common  seal  of  the  corporation.  The  question  was  not, 
whether  the  answer  of  an  aggregate  corporation  under  its 
common  seal  would  avail  the  defendants  at  the  hearing,  in 
like  manner  as  the  answer  of  an  individual  imder  oath  would ; 
but  whether  such  an  answer,  when  it  denies  the  equity  of  the 
bill,  is  not  sufficient  to  prevent  the  granting  of  an  injunction, 
and  even  to  dissolve  it  after  it  has  been  granted.  No  cases 
were  cited  on  either  side,  nor  were  any  authorities  relating  to 
the  question,  within  the  learned  judge's  recollection ;  but  he 
decided  the  question  upon  reasons  ctb  inconvenienii  as  follows : 
"I  am  strongly  of  opinion,  upon  principle,  that  such  an 


1  Talmage,  Preadent,  &c.  tf.  Pell  et  al.  9  Paige  (N.  T.)  Ch.  R.  410. 

'  Acton  9.  Dean  of  Ely,  Toth.  7. 

'  Rex  V.  Windham,  Cowp.  R.  377 ;  1  Gnnt,  Chan.  Prac  ISO ;  Brnmley 
«.  Westchester  Manufactming  Society,  1  Johns.  (N.  T.)  Chan.  R.  366 ; 
Anonymous,  1  Vern.  117  ;  Fdton  Bank  v.  N.  York  and  Sharon  Canal  Co. 
1  Paige  (N.  Y.)  Chan.  R.  311. 
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answer  is  sufficient  to  produce  either  of  the  consequences 
which  have  been  mentioned.  The  corporate  body  is  called 
upon,  and  is  compellable,  to  answer  ail  the  allegations  of  the 
bill,  but  can  do  so  under  no  higher  sanction  than  its  commcxi 
seal.  A  peer  of  the  realm  in  England  answers  upon  his 
honor,  the  oath  being  dispensed  with.  In  like  manner,  the 
plaintiff  may,  in  ordinary  cases,  dispense  with  the  oath  to  an 
answer ;  and,  if  he  do  so,  the  court  will  order  the  answer  to 
be  taken  without  oath.  Now  if,  in  these  cases,  the  answer, 
denying  the  equity  of  the  bill,  cannot  avail  the  defendant  as 
an  answer  under  oath  would  do,  to  prevent  the  granting  of  an 
injunction,  or  to  dissolve  it  when  granted,  the  legal  impossi- 
bility to  take  an  oath  in  the  first  case,  the  privilege  of  the  peer 
in  the  second,  and  the  dispensation  extended  to  the  defendant 
in  the  last,  would  place  each  of  those  defendants  in  a  situation 
infinitely  more  disadvantageous  than  that  of  the  other  de- 
fendants, whose  answers  cannot  be  received  otherwise  ^an 
upon  oath.  Such  then  cannot  be  the  practice  of  a  court  of 
equity."  * 

The  caption  of  the  answer  of  an  aggregate  corporation  is; 
"The  answer  of  the  above-named  defendants,  the  Mayor, 
Aldermen,  &c.  (or  as  the  case  may^be,)  was  taken  under  the 
common  seal  of  the  said  corporation,  as  by  the  said  seal 
affixed  appears,  at,  &c."  * 

$  11.  In  the  case  of  the  King  v.  Dr.  Windham,  a  majority 
of  the  body  obeyed  the  process  of  the  Court  of  Chancery,  as 
far  as  was  within  their  power,  and  were  ready  to  put  in  thdr 
,  answer ;  but  Dr.  Windham,  the  warden,  whose  act  was  neces- 
sary to  render  the  answer  complete,  refused  to  put  the  corpo- 
rate seal  to  it  This  was  the  first  instance  of  the  kind ;  and 
if  the  regular  process  of  the  Court  of  Chancery  for  the  con- 
tempt had  issued,  it  would  have  punished  the  corporation  at 
large,  when  it  was  not  in  fault    The  Court  of  Chancery, 

^  Haight  V.  Proprieton  of  Monis  Aqaednct,  4  Wash.  C.  C.  R.  601 ;  aai 
Me  Callahan  v.  Hallowell,  3  Bay  (S.  C.)  R.  10. 
■  1  Grant  Chan.  Prac,  183. 
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therefore,  stayed  its  proceedings,  in  order  that  an  application 
might  be  made  to  the  King's  Bench  for  a  mandamus,  to  com- 
pel the  defendant  to  affix  the  seal.  The  application  was 
granted  by  the  Court  of  King's  Bench,  Lord  Msinsfield  ob- 
serving, that  it  had  been  truly  said,  at  the  bar,  that  where 
(here  is  no  other  legal  specific  remedy  to  attain  the  ends  of 
justice,  the  course  must  be  by  mandamus,  the  very  form  of 
which  writ  shows  that  its  object  was  to  prevent  a  defect  of 
justice ;  thus  it  came  recommended  by  the  Court  of  Chancery 
to  have  it  specifically  done.  Dr.  Windham  seemed  to  have 
misconceived  the  consequence  of  his  affixing  the* seal  to  the 
answer  of  the  fellows,  and  to  think  it  would  make  his  corpo- 
rate answer  inconsistent  with  his  private  separate  answer,  for 
he  was  of  opinion  that  the  plaintiff's  suit  was  just ;  but  his 
putting  the  corporate  seal  did  not  contradict  his  private  sepa- 
rate answer ;  and  by  refusing  to  put  it  he  defeated  the  end  he 
wished  to  obtain.' 

$  12.  The  proceeding  in  equity  against  a  corporation,  on 
return  of  subpcdna,  affidavit  of  service,  &c.  is,  instead  of  an 
attachment,  a  distringas  directed  to  make  distress  upon  their 
lands  and  chattels.  An  alias  and  pbiries  might  issue,  an^, 
lastly,  an  order  for  sequestration  as  in  other  cases,  except  that 
when  awarded  against  corporations,  they  could  not  stay  it  on 
entering  appearance;  and  thereupon  the  complainant's  bill 
might  be  taken  pro  cmfesso,*  It  was  laid  down  by  Lord 
Mansfield,  that  if  a  corporation  be  in  contempt  for  not  answer- 
ing a  bill  in  chancery,  the  mode  of  compulsion  is  by  sequestra- 
tion; that  the  plaintiff  is  to  proceed  to  take  possession  of  all 
the  personal  estate  of  the  corporation ;  aild  if  that  will  not 
make  the  members  agree,  he  is  to  take  possession  by  seques- 
trators of  the  rents  and  profit  of  their  real  estate.' 


'  Rex  V.  Windham,  Cowp.  R.  377. 

*  1  Monlton,  Chan.  Ptaotioe,  S30 ;  3  Maddoeks,  Chan.  5N)3 ;  1  Chan.  Cas. 
M3;  1  Ventr.  351;  1  Tidd  Practice,  116,  and  authorities  there  cited  m 
fioff>.    See  also  Union  Bank  v.  Lowe,  Meigs  (Tenn.)  R.  S85. 

'  Rex  9.  Windham,  Cowp.  R.  377. 
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^  13.  The  distringcLs^  we  have  said,  is  the  first  process 
against  the  corporation,  after  they  have  refused  to  answer  the 
bill,  having  been  regularly  served  with  subpoena^  or  other 
process.  This  is  directed  to  the  sheriff  commanding  him  to 
distrain  the  lands,  goods,  and  chattels  of  the  corporation,  so 
that  they  may  not  possess  them  till  the  court  make  other  order 
to  the  contrary,  and  that  in  the  mean  time  the  sheriff  is  to 
answer  to  the  court  for  what  he  so  distrains,  so  that  the  de- 
fendants may  be  compelled  to  appear  in  chancery,  and  answer 
the  contempt  The  writ  is  delivered  to  the  sheriff  to  execute, 
who  is  bound  to  make  return  thereofafter  it  is  returnable.  When 
the  sheriff  has  made  his  return,  it  is  to  be  taken  to  the  plaintiff's 
clerk  in  court,  who  makes  out  an  alias  distringcts  to  be  used 
and  acted  upon  in  the  same  manner  as  the  distringcts.  Should 
the  defendants  still  stand  out,  then  when  the  sheriff  has 
returned  the  writ,  a  pluries  distringas  is  to  be  made  out,  in 
like  manner  as  the  former.  This  being  also  returned  by  the 
sheriff,  counsel  is  to  be  instructed  to  move  for  a  sequestration 
upon  a  pluries  distringas  returned  against  the  said  corpora- 
tion to  sequester  all  their  lands,  chattels,  &c.  until  they  appear 
to,  or  answer,  the  plaintiff's  bill,  or  perform  the  decree,  and  the 
court  make  other  order  to  the  contrary.  The  sequestratkxi 
cannot  be  discharged,  until  the  defendants  have  performed  all 
they  were  enjoined  to  do,  paid  all  costs,  and  the  commissioners 
their  fees.^ 

Where  a  distringas  was  issued  against  a  corporation  for 
non-performance  of  a  decree,  and  afterwards  a  sequestration 
nisif  for  want  of  appearance,  the  court  ordered  the  proceed- 
ings to  go  on,  notwithstanding  three  objections  taken,  and 
would  not  allow  the  company  to  enter  an  appearance  on  the 
distringas,  and  discharge  the  sequestration.*  A  rule  to  shov 
cause  why  a  distringas  should  not  issue  will  be  awarded 
against  a  banking  company  for  non-payment  of  a  bill  of  costs.* 


>  1  Grant,  Chan.  Prao.  95 ;  Thes.  Brev.  144,  145 ;  1  Tidd  Prae.  107, 
109. 

*  Harvey  o.  £.  India  Co.  9  Vem.  S95. 

*  Orange  Co.  Bank  o.  Worden,  1  Wend.  (N.  Y.)  R.  309 ;  and  aee  4  Cow. 
(N.  Y.)  R.  Ill,  n.  a. 
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$  14  The  process  of  sequestration  is  a  writ  or  commission 
under  the  great  seal,  sometimes  directed  to  the  sheriff,  or 
most  commonly  to  four  or  more  persons  of  the  plaintiff's  own 
naming,  empowering  any  two  or  more  of  them  to  enter  upon, 
possess,  and  sequester  the  real  and  personal  estate  and  effects 
of  the  defendant,  (or  some  particular  part  and  parcel  of  the 
lands,)  and  to  take  and  keep  the  profits,  or  pay  them  as  the 
court  shall  appoint,  imtil  the  parties  have  appeared  to  or 
answered  the  plaintiff^s  bUl,  or  performed  some  other  matter 
which  has  been  ordered  by  the  court,  and  for  not  doing 
whereof  he  is  in  contempt*  A  sequestration  out  of  chancery 
is  more  effectual  than  an  execution  hj  fieri  facias  at  law ;  for 
a  sequestration  may  be  awarded  against  the  goods,  though  the 
party  is  in  custody  upon  the  attachment ;  whereas  at  law,  if 
a  ca.  9a  be  executed,  there  can  no  fieri  facias  issue.  This 
writ  is  always  obtained  upon  motion,  of  cottrse,  (not  upon 
petition.)  The  sequestrators  should  be  of  sufficient  substance 
to  answer  what  may  come  to  their  hsmds.' 

Sequestrations,  now  a  common  process,  are  said  to  have 
been  introduced  in  Lord  Bacon's  time ;  *  but  it  rather  seems 
they  were  first  adopted  in  the  time  of  his  predecessor,  Lord 
Coventry.^  North,  in  his  entertaining  life  of  the  Lord  Keeper 
Guilford,  says,  that  '' Sequestrations  were  not  heard  of  till 
the  Lord  Coventry's  time,  when  Sir  John  Read  lay  in  the 
fleet,  (with  £10,000  in  an  iron  cash  chest  in  his  chamber,)  for 
disobedience  of  a  decree,  and  would  not  submit  and  pay  the 
duty.  This  being  represented  to  the  Lord  Keeper,  as  a  great 
contempt  and  affiront  upon  the  court,  he  authorized  men  to  go 
and  break  up  his  iron  chest,  and  pay  the  duty  and  costs,  and 
leave  the  rest  to  him,  and  discharge  his  commitment  From 
thence,"  says  North,  '^  came  sequestrations,  which  now  aro  so 
established  as  to  run  of  course  after  all  other  process  fails,  and 


*  Hind  Pnc.  127,  136  ;  1  Grant  Chan.  Prac.  90. 

'  Hind,  127 ;  see  Ammant  v.  New  Alexandria  &  Pittsburg  Tarn.  Co. 
13  S.  &  Rawle  (Penn.)  R.  210. 
'  I  Grant  Chan.  Prac.  91. 
«  Earl  of  Kildare  v.  Sir  M.  Eustace,  1  Vern.  421. 
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is  but  in  nature  of  a  grand  distress,  the  best  process  at  coei- 
on  law,  and  after  a  summons,  such  as  a  subpcena  is,  what 
eed,"  he  observes,  "  all  that  grievance  and  delay  of  the  inter- 
vening process  1 "  ^ 

It  is  doubtful  whether  sequestrators  can  seize  the  beoks^ 
paperSy  &c.  of  a  corporation ; '  though  it  seems  they  may 
break  locks.'  In  some  cases,  where  doors  were  locked  and 
admittance  refused  to  sequestrators,  the  court  has  ordered  a 
writ  of  assistance,  in  order  to  put  them  in  possession/ 

By  the  New  York  revised  laws,  it  is  provided,  that  when- 
ever a  judgment  at  law,  or  a  decree  in  equity  shall  be  ob- 
tained against  any  corporation,  incorporated  under  the  laws  of 
that  State,  and  an  execution  issued  thereon  shall  have  been 
returned  unsatisfied  in  part  or  in  the  whole,  upon  the  petition 
of  the  person  obtaining  such  judgment  or  decree,  or  his  repre- 
sentatives, the  Court  of  Chancery  may  sequestrate  the  stock, 
property,  things  in  action,  and  effects  of  such  corporaticm,  and 
may  appoint  a  receiver  of  the  same.*  Upon  a  final  decree  on 
any  such  petition,  the  court  shall  cause  a  just  and  fail  distii- 
bution  of  the  property  of  such  corporation,  and  of  the  pro- 
ceeds thereoi^  to  be  made  among  the  fair  and  honest  creditoii 
of  such  corporation,  in  proporti(xi  to  their  debts  respectively, 
who  shall  be  paid  in  the  same  order,  as  is  provided  in  case  of 
a  voluntary  dissolution  of  a  corporation.*  A  creditor  of  a  cor- 
poration whose  execution  has  been  returned  unsatisfied,  can 
proceed  by  bill  as  well  as  by  petiticm,  under  these  revised 
laws,  to  obtain  a  sequestration  of  the  effects  of  the  corpora- 
tion.^ 


*  North's  life  of  Lord  Keeper  Guilford,  toI.  S,  p.  73,  oot&TO  edit. 

*  Lowtea  «.  Mayor  of  Colchester,  3  MeiiTsle,  307. 
•Ibid. 

*  See  Register's  Statement  of  the  Practice,  3  Dick.  696,  aod  the 
there  cited. 

*  S  N.  Y.  Ber.  Stat.  463,  (  36. 

*  S  N.  T.  Rot.  Stat.  463,  \  37. 

V  Judsoa  V.  R.  Galena  Co.  9  Paige  (N.  T.)  Ch.  R.  598. 
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§  15.  It  is  the  usual  practice  to  make  such  of  the  individual 
members  of  a  corporation  parties,  as  are  supposed  to  know 
anything  of  the  matters  inquired  after  in  the  bill.'  As  it  is 
not  very  likely  that  corporations,  in  answering  under  their 
common  seal,  will  discover  anything  to  their  prejudice,  it  is 
common  to  make  the  clerk,  treasurer,  directors,  or  some  of  the 
principal  members,  in  their  natural  capacities,  co-defendants 
with  ihe  corpomtion.  This  practice  appears,  it  has  been 
stated,  to  have  conmienced  in  the  reign  of  Charles  II.  and  was 
afterwards  expressly  recognized  by  Lord  Talbot.* 

In  1623,  the  members  of  a  corporation,  charged  as  private 
persons,  answered  under  oath.*  In  1680,  upon  a  bill  against  a 
corporation,  they  answered  under  their  common  seal,  and  so 
not  being  sworn  would  answer  nothing  to  their  prejudice ;  it 
was  ordered,  thaf  the  clerk  of  the  company,  and  sudi  principal 
members  as  the  plaintiff  should  think  fit,  should  answer  on 
oath,  and  that  a  master  settle  the  oath.^  One  of  the  officers  of 
the  East  India  Company  was  made  a  defendant  to  a  bill  of 
discovery  of  some  entries  and  orders  in  their  books ;  defendant 
demurred,  for  Aat  he  might  be  examined  as  a  witness,  and 
for  that  his  answer  could  not  be  read  against  the  company. 
The  court  said,  it  had  been  a  usual  thing  for  a  plaintiff,  in 
order  to  have  a  discovery,  to  make  the  secretary,  book-keeper, 
or  any  other  officers  of  a  company  defendants,  who  have  not 
demurred,  but  answered;  that  there  would  otherwise  be  a 
fidlure  of  justice,  as  the  company  were  not  liable  to  a  prosecu- 
tkm  for  perjury.* 

The  same  rule  has  been  recognized  in  this  country ;  and  it 
was  laid  down  by  the  Court  of  Chancery  in  New  York,  that 
individual  members  of  a  corporation  were  compelled  to  answer, 


■  1  Grant  Chao.  Prao.  28. 

'  6  Bacon's  Abr.  Tit.  Cor.  (£.)  and  aathoritiea  there  cited. 

*  Warren  o.  Feltmakers'  Co.  Toth.  7. 

*  Anon.  1  Vem.  117. 

*  Wych  V.  Meal,  3  P.  Wma.  310.  This  decision  has  been  followed  in 
Moodalay  v.  Morton,  in  1785,  1  Bro.  C.  C.  460 ;  and  as  late  as  1807,  in 
Bnmmer  v.  Chippenham  Corporation,  14  Yes.  845. 
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not  only  vfiih  the  rest  under  the  common  seal,  but  individually 
upon  oath.^  And  in  another  case  in  the  same  court,  it  was 
held  to  be  well  settled,  that  the  officers  of  the  Fulton  Bank 
might  be  made  parties  to  a  bill  of  discovery,  to  enable  the 
complainants  to  obtain  a  knowledge  of  facts,  which  could  not 
be  arrived  at  by  the  answer  of  the  corporation  put  in  without 
oath.  It  was  also  held,  that  the  corporation  ought  to  be  per- 
mitted to  put  in  a  separate  answer,  in  order  to  make  offers 
and  admissions,  and  to  deny  facts  which  the  officers  may  sup- 
pose to  exist* 

The  well-estabhshed  general  rule,  then,  we  perceive,  that  a 
mere  witness  cannot  be  made  defendant,  has  been  relaxed  in 
the  case  of  a  corporation.  This  relaxation  is  on  the  ground, 
that  the  answer  of  a  corporation  is  not  put  in  under  oath,  and 
that  hence  an  answer  is  required  from  some  person  capable  of 
making  a  full  discovery,  as  the  agents  or  the  officers  of  a  cor- 
poration. It  was  stoutly  contended  in  a  case  in  the  English 
Court  of  Chancery,  in  the  year  1807,  that  the  exception  to  die 
general  rule,  we  have  referred  to,  was  applicable  only  to 
agents  and  officers,  or  to  persons  who  stood  in  a  confidential 
situation.  The  case  stated  is  in  substance,  that  the  plaintiff, 
being  fully  capable  of  executing  the  duty  of  a  sdioolmasler, 
was  appointed  and  had  long  been  continued  in  that  character ; 
that  at  the  election  of  members  of  parliament  for  the  borough 
of  Chippenham,  certain  individuals  and  members  of  the  cor- 
poration wished  that  he  should  give  his  vote  against  his  own 
judgment,  in  favor  of  a  particular  candidate ;  that,  meaning 
to  procure  that  vote,  they  gave  him  an  intimation,  that  if  he 
would  not  vote  according  to  their  wish,  he  would  be  inune- 
diately  dismissed ;  that  he  voted  contrary  to  their  wishes ;  and 
then  the  five  individuals,  in  the  execution  of  their  corrupt 
purpose,  found  the  means  of  making  the  corporation  the  means 
of  dismissing  him.    The  bill  prayed  that  the  bailiff  and  bur- 


^  Bramley  v.  Weetchteter  Maoafactaring  Society,  1  Johns.  (N.  Y.)  Cb. 
R.  366. 
'  Vermilyea  v.  Fulton  Bank  and  others,  1  Paige  (N.  Y.)  Ch.  R.  37. 
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gesses  might,  in  their  corporate  capacity,  answer  their  matters 
in  the  usual  way,  but  that  the  five  defendants,  particularly 
named  in  the  bill,  might  answer  upon  oath.  To  this  bill  the 
five  defendants  demurred,  insisting,  that  the  plaintiff  had  not 
shown  a  title  to  discovery  against  them,  they  being  mere  mem- 
bers of  the  corporate  body,  not  standing  in  any  official  or  con- 
fidential situation.  The  chancellor  observed  that  the  case 
was  in  many  points  very  important,  and  was  quite  new  to  him ; 
but  he  thought  there  was  no  sound  distinction  between  an  in- 
dividual, ai:Kl  the  town  clerk  or  servant  There  might  be,  he 
said,  no  officer  for  the  time,  and  the  individual  might  perhaps 
be  the  only  person  who  could  give  any  information.  He  re- 
ferred to  the  English  chancery  cases  which  we  have  cited ; 
and  firom  those  cases  he  was  able  to  extract  the  principle, 
that  a  bill  might  be  entertained  against  the  individuals,  and 
that  they  could  be  called  on  under  the  circumstances  for  an 
answer.' 

It  is  proper  to  refer  to  another  ground  of  demurrer  which,  in 
the  above  case,  was  laid  before  the  court  are  ienus^  viz.,  that 
every  charge  in  the  bill  was  made  with  the  view  to  the  discov- 
ery of  an  illegal  conspiracy,  which  was  an  indictable  offence. 
The  chancellor  was  perfectly  satisfied,  as  to  this  demurrer, 
that  if  he  allowed  it,  he  shotdd  destroy  the  jurisdiction  of  his 
court,  as  without  the  ordinary  words,  charging  the  parties 
with  combining  and  confederating,  in  nine  cases  out  of  ten 


1  Dammero.  Corporation  of  Chippenham,  14  Yesey,  345.  The  connsel 
for  the  defendants  in  thia  case  relied  upon  Steward  v.  East  India  Company, 
3  Vernon,  380  ;  but  Sir  Samuel  Romilly,  counsel  for  the  plaintiff,  said  it 
was  among  the  many  bad  cases  in  that  book ;  and  the  chancellor  said  he 
suspected  a  misprint  As  it  stood,  observed  the  latter,  that  the  demurrer 
was  allowed  without  putting  them  to  answer  as  to  matters  of  fraud  and  oon- 
ifiTance,  it  was  nonsense ;  but  if  it  was  read,  that  the  demurrer  was  disal- 
mllowed,  with  liberty  to  insist  by  their  answer,  that  they  should  not  answer 
the  charges  of  fraud  and  oontriTance,  it  was  unintelligible.  As  it  stood,  he 
could  not  comprehend  it,  unless  the  argument  could  be  maintained,  that  the 
demurrer  was  allowed,  as  otherwise  they  would  be  put  to  answer  those 
flharges. 
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from  all  time  past,  they  would,  upon  modem  doctrine,  be  liable 
to  indictment ;  yet  courts  of  equity  have  been  constantly  com- 
pelling the  discovery. 

$  16.  It  appears  to  have  been  held  in  the  State  of  New 
York,  that  an  injunction  against  a  corporation  cannot  be  dis- 
solved on  bill  and  answer,  unless  the  answer  is  duly  verified 
by  the  oath  of  some  of  the  individual  members,  who  are  ac- 
quainted with  the  facts  stated  therein.  On  a  motion  to  dis- 
solve an  injunction  against  a  canal  company,  upon  bill  and  an- 
swer, B.  &  R.,  two  former  ofl^rs  of  the  company,  were  made 
defendants  for  the  sake  of  discovery  merely.  The  answer  of 
the  company  was  put  in  under  their  corporate  seal;  and  the 
then  secretary,  who  was  not  an  officer  of  the  company,  at  the 
time  of  the  transactions  which  were  the  foundation  of  the  in- 
junction, swore  that  the  matters  stated  in  the  answer  relating 
to  his  acts  and  deeds  were  true,  and  so  far  as  related  to  the 
acts  and  doings  of  other  persons,  he  believed  them  to  be  true. 
The  president,  who  was  an  officer  of  the  company  at  the  time 
of  those  transactions,  swore  to  the  seal  of  the  company  affixed 
to  the  answer,  but  said  nothing  as  to  the  truth  of  the  matters 
stated  therein.  The  separate  answer  of  B.  admitted  the  trmh 
of  the  principal  allegations  contained  in  the  bill.  The  motion 
was  denied  with  costs,  the  chancellor,  observing ;  the  case  of 
a  corporation  defendant  is  an  anomaly  in  the  practice  in  rela- 
tion to  the  dissolution  of  an  injunction.  In  most  cases  the  in- 
junction is  dissolved  as  a  matter  of  course,  if  the  answer  is  per- 
fect, and  denies  all  the  equity  of  the  bill  in  tfie  points  upon 
which  the  injunction  rests.  It  is  not,  however,  a  matter  of 
course  to  dissolve  the  injunction  where  the  defendant  acts  in  a 
representative  character,  and  founds  his  denial  of  the  equity 
of  the  bill  upon  information  and  belief  (Mily.  Corporations 
answer  under  their  seal  and  without  oath.  They  are  there- 
fore at  liberty  to  deny  everything  contained  in  die  bill,  whether 
true  or  false.  Neither  can  any  discovery  be  compelled,  ex- 
cept through  the  medium  of  their  agents  and  officers,  and  by 
making  them  parties  defendants.  But  no  dissolution  of  the 
injuncti(m  can  be  obtained  upon  the  answer  of  a  corporation, 
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which  is  not  duly  yerified  by  the  oath  of  some  officer  of  the 
corporation,  or  other  person  who  is  acquainted  with  the  facts 
contained  therein.  There  can  be  no  hardship  in  this  rule  as 
applied  to  corporations,  as  it  only  puts  them  in  the  same  situ- 
ation with  other  parties.  Other  defendants  can  only  make  a 
positive  denial  as  to  facts  within  their  own  knowledge.  In  re- 
lation to  every  other  matter,  they  must  answer  as  to  informa- 
tion and  belief.  If  the  agents  of  the  institution,  under  whose 
direction  the  answer  is  put  in,  are  acquainted  with  the  facts, 
80  as  to  justify  a  positive  denial  in  the  answer,  they  can  verify 
its  truth  by  a  positive  affidavit ;  and  if  none  of  the  officers  are 
acquainted  with  the  facts,  their  information  and  belief  can  have 
no  greater  effect  than  that  of  ordinary  defendants,  however 
positive  the  answer  in  the  denial  may  be.  In  this  case,  the 
officer  of  the  institution,  who  was  such  at  the  time  referred  to 
in  the  claimant's  bill,  has  studiously  avoided  sa3ring  anything 
as  to  the  truth  of  the  answer,  leaving  it  to  the  secretary,  who 
knows  nothing  of  its  truth  or  falsehood,  to  express  his  belief 
on  the  subject.^  This  view  of  the  subject  seems  to  differ  from 
tbat  expressed  by  Mr.  J.  Washington,  in  the  case  of  Haight  r. 
The  Morris  Aqueduct' 

§  17.  As  the  general  rule,  corporation  books  are  evidence  of 
the  acts  and  proceedings  of  the  corporate  body,  when  it  ap- 
pears that  they  are  kept  as  such  by  the  proper  officer,  or  some 
person  authorized  to  make  entries  in  his  necessary  absence.* 


*  Falton  Baok  o.  New  York  and  Shaion  Cand  Company  et  al.  1  Paige 
(N.  Y.)  Ch.  R.  311. 

*  4  Washington,  C.  C.  R.  000,  and  cited  in  this  chapter  (ante,  ^  8)  more 
folly. 

^ '  Rex  V,  Mothenell,  1  Stra.  03 ;  Highland  Tampike  Company  o.  M'Kean, 
10  Johns.  (N.  Y.)  R.  154.  Entries  in  ooiporation  books,  and  in  the  books 
ofpnblie  companies,  relating  to  things  public  and  general,  and  entries  in 
other  books,  may  be  prored  by  examined  copies.  1  Stra.  03,  307.  Entries 
in  the  books  of  the  cnstom-house,  of  the  Bank  of  the  E.  India  Company, 
of  the  South  Sea  Company,  and  the  like,  may  be  proved  in  this  manner.  9 
Ld.  Raymd.  851 ;  9  Stra.  504,  605 ;  Hardw.  198 ;  9  Dong.  503,  n.  3 ; 
Peake,  30 ;  4  Tannt.  787.    But  instmments  of  a  private  natnre,  such  as  a 
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Thus  we  have  seen,  that  the  books  and  minutes  of  a  corpoia- 
tion,  if  there  is  nothing  to  render  them  suspicioas,  may  be  refer- 
red to,  in  order  to  diow  the  regularity  and  legality  of  corporate 
proceedings,  &c.'  But  entries  which  are  made  in  corporation 
books,  of  matters  relative  to  any  property  or  right  claimed  by 
them,  can  never  be  evidence  for  them,'  unless  made  so  by  act 
of  the  legislature.*  It  is  true,  the  following  case  is  to  be  found 
in  the  English  books.  In  an  action  by  a  corporation  for  non- 
payment of  certain  tolls,  called  ''  water  bailiff's  dues,"  an  oitry 
had  been  made  in  the  corporation  books,  as  follows :  ''  A  par- 
ticular note  of  all  such  duties,  &c.,  as  by  the  water  bailifi 
are  to  be  received  for  the  use  of  the  mayor  and  bu^esses  of 
Kingstcm,  according  to  the  order  prescribed  and  set  down  in 
the  year  1441,  J.  B.  then  being  mayor,  and  continued  and  put 
in  use  fhxn  that  time  to  the  present  day."  This  was  pennit- 
ted  to  be  given  in  evidence.^  This  case  was  afterwards  cited 
before  Wilson,  J.,  who  said  he  was  counsel  in  the  case,  and 
that  the  books  were  admitted  by  consent*  In  the  Supreme 
Ck>urt  of  New  York,  entries  that  were  made  by  a  clerk  in  the 
books  of  trustees,  being  a  corporation,  by  the  direction  of  tip 
trustees,  were  considered  not  evidence  in  a  cause  in  which 
they  were  interested.*    The  English  Court  of  Chancery  has 


letter  found  in  a  corporation  chest,  (1  Stra.  401,)  or  the  like,  mast  be  proved 
in  the  ordinary  waj,  as  any  other  pzirate  instrument.  So,  the  books  of  a 
private  eompany  isast  be  piodiieed,  and  they  cannot  be  proved  by.ezamned 
copies.    9  Petersdorf,  Abr.  313,  Tit.  Er. 

>  Ante,  Chap.  XTV.  (  13,  and  Chap.  XVIII.  ^  3;  Coffin  v.  Colfina,  17 
Maine  R.  444;  Buncombe  Tamp.  Co.  McCarsoo,  1  Dev.  dc  Baft.  (N.  C.) 
R.  306 ;  Mayor,  &c.  o.  Wright,  8  Port.  (Ala.)  R.  83<^;  Owing  •.  lapsed,  » 
Wheat  R.  430. 

«  3  B.  &  Aid.  143. 

*  1  M.  ^  Sel.  569. 

^  Mayor  of  Hull  v.  Honer,  Gowp.  R.  103, 

^  Mayor  of  London  v.  Lynn,  1  H.  Bla.  314,  &•  The  eo«it,ui  this  csae, 
lefoaed  to  permit  the  defendaata  to  give  iaendeaee  their  eerpoxalioB  bedfca 
to  prove  their  ovn  rights. 

*  JackwNi  ex  dem  ;  Dooally  V.  Walah,  3  Johns.  (N.  T.)  R.  836.  Norie 
the  evidenoe  of  the  clerk,  who  made  the  entriea  of  the  dedaialMae  ef  the 
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recently  decided,  that  private  entries  in  the  books  of  a  corpora- 
tion, which  are  under  their  own  control,  and  to  which  none  but 
the  corporation  have  access,  cannot  be  used  to  establish  rights 
of  the  corporation  against  third  parties.  In  this  case  Ibe 
question  was,  to  whom  the  nomination  of  a  curate  belonged, — 
to  the  vicar  or  to  the  corporation.  Entries  in  their  books  were 
not  received  in  evidence  to  establish  the  right  of  the  corpora- 
tion, as  against  the  vicar.^ 

It  has  been  decided  in  New  York,  that  if  a  dealer  with  a 
bank  send  his  bank  book,  with  money  to  be  deposited,  and  the 
clerk  enter  the  amoimt  to  his  credit  in  the  bank  book,  at  the 
time  the  deposit  was  made,  it  is  conclusive  on  the  bank ;  but 
aUier^  if  the  deposit  is  first  made,  and  the  entry  is  afterwards 
copied  from  the  ledger  into  the  dealer's  bank  book.'  In  Mas- 
sachusetts, the  books  of  a  bank  are  deemed  evidence  to  prove 
receipts  and  payments  of  money ;  and  if  the  clerk,  who  made 
the  entries  be  dead  or  insane,  the  book  is  admissible,  proving 
his  handwriting.* 

§  18.  With  respect  to  the  members  of  a  corporation,  the 
books  of  the  company  are  public  books ;  they  are  common 
evidence,  which  must  of  necessity  be  kept  in  some  one  hand, 
and  then  each  individual  possessing  a  legal  interest  in  them 
has  a  right  to  inspect,  and  to  use  them  as  evidence  of  his 
rights.^  T%e  board  of  directors  of  a  bank  have  no  authority 
to  pass  a  resolution  excluding  one  of  the  members  of  the  insti- 
tution from  an  inspection  of  its  books,  although  they  believe 
him  to  be  hostile  to  the  interests  of  the  institution.*  But  with 
respect  to  a  mere  stranger,  unconnected  m  interest,  such  books 
are  to  be  considered  as  the  books  of  a  private  individual,  and 


*  Attorney-Genenl  o.  Corporation  of  Warwick,  4  Robs.  822. 

*  Manhattan  Co.  v.  Lydig,  4  Johns.  (N.  T.)  R.  377. 

*  Union  Bank  v.  Knapp,  3  Piek.  (Mass.)  R.  196. 

^  2  Starkie  on  Erid.  734.  The  acta,  reaolotions,  and  prooeedinga  of  a 
corporation,  through  their  directory,  are  evidence  against  the  company. 
Grata  v.  Redd,  4  Mon.  (Ken.)  R.  185. 

*  People  V.  Throop,  12  Wend.  (N.  T.)  R.  183. 
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no  inspection  can  be  compelled.  This  was  decided  after  much 
consideration  in  the  case  of  The  Mayor  of  Southampton  v. 
Greaves,'  notwithstanding  several  modem  cases,  in  which  ike 
granting  such  applications,  in  case  of  corporations,  seemed  to 
have  been  considered  as  a  matter  of  course.'  In  that  case  the 
corporation  brought  an  action  against  the  defendant  for  tolls, 
and  the  Court  denied  an  application  to  inspect  A  similar 
application  had  been  refused  in  an  action  of  trespass,  where 
the  defendant  justified  under  the  corporation  of  Ipswich,  for 
distraining  for  a  toll  for  repairing  the  quay,'  and  in  many 
other  instances.^ 

In  the  case  of  the  Utica  Bank  v,  Hilliard,'  it  was  held,  the 
defendant  could  not  compel  the  cashier  of  the  bank  to  produce 
the  books  and  papers,  by  a  subpostia  ditces  tecum.  The  court 
said,  the  course  for  proving  the  books  or  papers  of  a  bank, 
when  it  is  the  adverse  party,  is  to  give  notice  to  produce  them, 
and  on  its  non-compliance,  to  show  the  contents  by  inferior 
evidence  in  the  cause.  "  The  effect  of  this  motion  for  a  duces 
tecum^^  said  the  court,  "  would  be  to  compel  a  party  to  pro-  , 
duce  evidence  against  himself ;  true,  the  books  are  ordinarily 
in  possession  of  the  cashier ;  how  ?  He  holds  them  as  the 
officer,  the  agent,  or  the  servant  of  the  bank ;  in  the  same 
manner  as  an  attorney  holds  the  papers  of  his  client  The 
cases,  in  which  the  production  of  papers  may  be  coerced  by 
siApcena^  are,  where  they  are  the  property  of  a  competoit 
witness ;  or  at  least,  where  they  do  not  belong,  exclusively,  to 
the  adverse  party ;  when  he  can  say,  tliese  are  my  papers^ ' 
A  bank  depositer,  it  has  been  held  in  Massachusetts,  has  a 
right,  on  proper  occasions,  to  inspect  the  bank  books;  the 


>  8  T.  R.  690;  see  the  opinions  of  Lord  Hardwicke  and  C,  J.  De  6nj, 
there  cited. 

'  Mayor  of  Lynn  v.  Denton,  1  T.  R.  689 ;  3  T.  R.  303 ;  Mayor  of  London 
o.  Lynn,  1  H.  Bl.  511 ;  and  see  DaTies  v.  Humphreys,  3  M.  &  Sel.  883. 

*  Per  Lawrenee,  J.  8  T.  R.  595  ;  Hodges  v.  Atkins,  3  VTils.  398.      " 
«  2  Starkie  on  End.  734. 

*  5  Cowen  (N.  Y.)  R.  419. 

*  See  a  Coweo  (N.  T.)  R.  63. 
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bank  officers  having  charge  of  them,  being  so  far  agents  of 
both  parties.*  And  such  are  the  best  evidence  of  the  authority 
of  the  officers  and  agents  of  a  corporation  to  bind  the  corpora- 
tion by  contract' 

$  19.  In  an  action  of  debt  for  the  penalty  of  a  by-law,  the 
time  when  it  was  made,  the  parties  by  whom  it  was  made, 
their  authority  to  make  it,  the  by-law  itself,  and  the  breach  of 
it  by  the  defendant,  must  be  set  forth ;  that  the  Court  may 
judge  both  whether  the  by-law  be  good,  and  whelhex  the  de- 
fendant be  a  proper  object  of  the  action.' 


^  Union  Bank  v.  Knapp,  3  Pick.  Mass.  E.  96. 
'  Narragansett  Bank  v.  Atlantic  Silk  Co.  3  Met.  (Mass.)  R.  282. 
*  Eyd,  167;  Hob.  211 ;  1  Stra.  539;  Stoyyesant  v.  Mayor,  &c.  of  New 
York,  7  Cowen  (N.  Y.)  R.  608 ;  see  Chap.  X.  J  8. 
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CHAPTER  XIX. 


OF  THE  YISTTATORIAL  POWER. 


§  1.  To  render  the  charters  or  ccxistitutioiis,  ordinances,  and 
by-laws  of  corporations  of  perfect  obligation,  and  generally  to 
maintain  their  peace  and  good  government,  these  bodies  are 
subject  to  visikUian;  or  in  other  words,  to  the  inspection  and 
control  of  tribimals  recognized  by  the  laws  of  the  land.  Civil 
corporations  are  visited  by  the  government  itself,  throc^h  the 
medium  of  the  courts  of  justice ;  ^  but  the  int^nal  affairs  of  ec- 
clesiastical and  eleemosynary  corporations  are,  in  general,  in- 
spected and  controlled  by  a  private  visitor.'  This  difference 
in  the  tribunals  naturally  results  from  a  difference  in  the  na- 
ture and  objects  of  corporations.  Civil  corporations,  whether 
public  or  private,  being  created  for  pubUc  use  and  advantage, 
properly  fall  under  the  superintendency  of  that  sovereign  power 
whose  duty  it  is  to  take  care  of  the  public  interest;  whereas, 
corporations,  whose  object  is  the  distribution  of  a  private  ben- 
efaction, may  well  find  jealous  guardians  in  the  zeal  or  vanity 
of  the  founder,  his  heirs,  or  appointees. 

Lord  Mansfield,  in  commenting  upon  the  convenience  of  the 
tribunal  of  a  visitor,  observes;  ^^ It  is  a  forum  cbmesKcvm, 


*  3  Eyd  on  Corp.  174 ;  S  Kent,  Comm.  841 ;  Amhent  Academy  o.  Cowles, 
6  Pick.  (Mass.)  R.  433,  Parker,  C.  J. ;  Binnej's  Case,  2  Bland  (Md.)  Ch. 
R.  141. 

'  Per  Holt.  C.  J.,  1  Show.  253  ;  1  Black.  Comm.  480 ;  3  Kyd  on  Corp. 
174 ;  3  Kent  Comm.  340 ;  Binney's  Case,  3  Bland.  (Md.)  Ch.  R.  141. 
The  Regents  of  the  UnWersity  of  Maryland  v.  Williams,  O^Gill  &  Johos. 
(Md.)  R.  401.  In  Mordock's  Appeal,  7  Pick.  (Mass.)  R.  303,  it  was  held, 
that  the  common  law  of  England,  as  to  the  visitation  of  eleemosynary  oorpo* 
rations,  is  the  law  of  Massachusetts,  except  so  far  as  it  has  been  repealed,  as 
to  the  visitors  of  Phillips  Academy,  by  the  statute  of  1883,  ch.  50,  ^  3,  whidi 
gives  a  limited  appeal  to  the  Supreme  Court  horn  their  decrees  or  sentences. 
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calculated  to  detennine  sine  strepitu  all  disputes  that  arise 
within  learned  bodies ;  and  the  exercise  of  it  is  in  no  instance 
more  convenient,  than  in  that  of  elections.  If  the  learning, 
morals,  or  proprietary  qualifications  of  students  were  determin- 
able at  common  law,  and  subject  to  the  same  reviews  as  in  le- 
gal actions,  there  would  be  the  utmost  confusion  and  uncer- 
tainty ;  while  he,  who  has  the  right,  may  possibly  be  kept  out 
of  the  profits,  of  what  is  in  itself  but  a  temporary  subsistence. 
This  power,  therefore,  being  exercised  properly  and  without 
parade,  is  of  infinite  use."  ^  In  this  country,  where  there  is 
no  individual  founder  or  donor,  the  legislature  are  the  visitors 
of  all  corporations  founded  by  them  for  public  purposes,  and 
may  direct  judicial  proceedings  against  them  for  abuses  or 
neglects,  which  at  common  law  would  cause  a  forfeiture  of  their 
charters.' 

The  visitatorial  power,  in  England,  of  the  bishop  over  the 
ecclesiastical  corporations  within  his  diocese,  finds  its  origin 
and  rules  in  the  ecclesiastical  poUty  of  that  coimtry ;  and  as 
this  does  not  apply  to  our  religious  institutions,  we  propose  in 
this  chapter  to  treat  of  the  power  of  visitation,  in  reference  to 
eleemosynary  corporations  only. 

• 

§  2.  Private  and  particular  corporations,  foimded  and  en- 
dowed by  individuals  for  charitable  purposes,  are,  without  any 
special  reservation  of  power  to  that  efiect,  subject  to  the  pri- 
vate government  of  the  founder  and  his  heirs ;  not  from  any 
ecclesiastical  canons  or  constitutions,  but  by  appointment  of 
law,  as  an  incidental  right,  arising  from  the  property  which 
the  founder  had  in  the  land  or  funds  assigned  to  support  the 
charity.'    The  origin  of  such  a  power,  says  Lord  Hardwicke, 


^  The  King  v.  the  Bishop  of  Ely,  1  Black.  R.  83. 

*  Amhent  Academy  v,  Cowles,  6  Pick.  (Mass.)  R.  443,  Parker,  C.  J. 

*  Per  Holt,  C.  J.,  Phillips  v,  Bary,  Skin.  447 ;  S.  C.  1  Ld.  Raymd.  6  ; 
S.  C.  2  T.  R.  346 ;  Ca.  Pari.  45.  To  this  celebrated  judgment  of  Lord 
Holt  we  would  refer  our  readers,  as  it  is  reported  in  3  T.  R.  346,  fiom  his 
Lordship's  own  manuscript.  Eden  v.  Foster,  2  P.  Wms.  326  ;  Attorney- 
General  V.  Rigby,  3  P.  Wms.  145  ;  Green  o.  Rutherforth,  1  Ves.  472 ;  At- 
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is  the  property  of  the  donor,  and  the  power  every  one  has  to 
dispose,  direct,  and  regulate  his  own  property;  like  the  case 
of  patronage,  eujusestdare^yus  estdisponere;  and  Aereioie, 
if  either  the  crown  or  the  subject  creates  an  eleemosynary  foun- 
dation, and  vests  the  charity  in  the  persons  who  are  to  recdve 
the  benefit  of  it,  since  a  contest  might  arise  about  the  goTem- 
ment  of  it,  the  law  allows  the  founder,  or  his  heirs,  or  the  per- 
son specially  appointed  by  him  to  be  visitor,  to  determine  con- 
coming  his  own  creature.'  Although  the  rule,  that  in  the  ab- 
sence of  any  appointment  of  visitors  by  the  founder,  the  visitar 
tonal  power  rests  in  his  heirs,  seems  alwa]^  to  have  been  re- 
cognized as  law  in  this  country,  yet  the  difference  between  the 
condition  of  heirs  in  England,  where  the  inheritance  descends 
to  the  eldest  son  or  brother,  and  in  this  country,  where  it  vests 
in  all  the  children,  male  and  female,  indifferently,  is  such  as 
would  render  the  rule  extremely  difficult  of  application  in  prac- 
tice, especially  after  a  considerable  lapse  of  time  and  many  de- 
scents cast  If  such  inconveniences  are  found  to  be  numerous 
and  formidable  in  practice,  the  remedy,  it  is  presumed^  mast 
be  sought  in  legislative  interposition.'  But  the  founder  may, 
if  he  please,  at  the  time  of  endowment,  part  with  his  visitato- 
rial power,  and  the  person  to  whom  it  is  assigned  will,  in  that 
case,  possess  it  to  the  exclusion  of  the  founder's  heirs.'  No 
technical  terms  are  necessary  to  assign  or  vest  the  visitatonal 


torney-Genenl  v.  Gaant,  3  Swanst.  148,  n.  1 ;  The  Case  of  Queen's  CoH. 
Camb.  1  Jao.  R.  20,  400 ;  Daitmouth  College  o.  Woodward,  4  Wheal.  R. 
673,  674,  per  Story,  J. ;  Murdock,  appellant,  &c.  7  Pick.  (Mass.)  R.  3S9, 
per  Parker,  C.  J. ;  Mardoek  p.  Phillips  Academy,  19  Pick.  (Mass.)  R.  S44 ; 
Allea  V.  M'Keeo,  1  Sum.  C.  C.  R.  276 ;  Saodersoa  t>.  White,  ISPkk. 
(Mass.)  R.  334,  335,  Shaw,  C.  J. 

>  Green  v.  Rntherforth,  1  Ves.  47S,  per  Lord  Haidwicke;  £2den  v.  Fos- 
ter, 8  P.  Wms.  325 ;  GUb.  £q.  R.  78 ;  Sel.  C.  in  Ch.  36 ;  Attoney-Ges- 
eral  o.  York  Archbishop,  2  Ross.  &  Mylne,  717. 

*  Sanderson  v.  White,  18  Pick.  (Mass.)  R.  335,  336,  where  see  the  sub- 
ject briefly  and  Inminonsly  diseossed  by  Mr.  C.  J.  Shaw. 

'  Eden  o.  Foster,  9  P.  Wms.  325 ;  Attorney-General  t>.  Middletoo,  2 
Yes.  327 ;  St.  Johns  College  v,  Todmgton,  1  Bl.  R.  84 ;  S.  C.  1  Boxr.  158 ; 
Auomey-Greneral  o.  (^are  College,  3  Atk.  662;  S.  C.  1  Yes.  78;  Dart- 
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power ;  *  it  is  sufficient,  if  from  the  nature  of  the  duties  to  be 
performed  by  particular  persons  under  the  charter  it  can  be  in- 
ferred, that  the  founder  meant  to  part  with  it  in  their  favor. 
The  power  to  interpret  the  statutes  of  the  foundation,  it  is  said, 
constitutes  a  visitor.'  And  the  founder  may  divide  the  visita- 
torial power  among  various  persons,  or  subject  it  to  any  mod- 
ifications, or  control,  by  the  fundamental  statutes  of  the  corpo- 
ration. But  where  the  appointment  is  given  in  general  terms, 
the  whole  power  vests  in  the  appointee." '  A  direction  to  a  vis- 
itor to  visit  3rearly,  et  si  quid  reperit  corrigendum,  to  amend 
it,  are  sufficient  words  to  create  a  general  visitatorial  power.* 
In  the  construction  of  charters,  it  is  said  too  to  be  a  general 
rule,  that  if  the  objects  of  the  charity  are  incorporated,  as  the 
master  and  fellows  of  a  college,  or  the  master  and  poor  of  an 
hospital,  the  visitatorial  power,  in  the  absence  of  any  special 
appointment,  silently  vests  in  the  founder  and  his  heirs.  But 
where  trustees  or  governors  are  incorporated  to  manage  the 
charity,  the  visitatorial  power  is  deemed  to  belong  to  them  in 
their  corporate  character.*  The  visitatorial  power  over  col- 
leges, academies,  and  schools  in  this  country,  together  with  all 
other  powers,  franchises,  and  rights  of  property  belonging  to 


moath  College  V.  Woodward,  4  Wheat.  R.  674,  per  Story,  J. ;  Murdock's 
Appea],  7  Pick.  (Mass.)  R.  339,  per  Parker,  C.  J. ;  The  King  v.  The  Bishop 
of  Worceater  et  al.  4  M.  &  S.  415. 

*  8U  visUator^  or  "  Let  him  be  a  Tiaitor,"  in  the  charter  or  statatea,  is  aoffi- 
cient  to  vest  general  yiaitatorial  power  in  the  person  of  whom  it  is  said.  The 
Kingo.  The  Bishop  of  Ely,  1  Black.  R.  83  ;  Attorney-General  v.  Middleton, 
2  Ves.  327 ;  The  ^ing  v.  The  Bishop  of  Worcester  et  al.  4  M.  &  S.  415 ; 
Sanderson  v.  White,  18  Pick.  (Mass.)  R.  338,  339,  Shaw,C.  J. 

'  Rex  V.  Bishop  of  Ely,  1  Black.  R.  85 ;  bat  see  Kirkby  RsTensworth 
Hospital,  8  East,  221. 

*  Ibid. ;  Green  v.  Ratherforth,  1  Yes.  473. 

«  Attorney-General  v.  Talbot,  3  Atk.  674  ;  1  Ves.  78. 

*  Phillips  V.  Bory,  1  Ld.  Raymd.  5;  S.  C.  2  T.  R.  346 ;  Green  v.  Rath- 
erforth, 1  Yes.  472;  Attorney-General  v.  Middleton,  2  Yes.  327;  Case  of 
Sattoo  Hospital,  10  Co.  23, 31 ;  Dartmoath  College  v.  Woodward,  4  Wheat. 
674,  675,  per  Story,  J. ;  Fnller  v.  Plainfield  Academic  School,  6  Conn.  R. 
544,  545;  Sanderson  v.  White,  18  Pick.  (Mass.)  R.  338,  339,  Shaw,  C.J  ; 
2  Kent  Comm.  242 ;  2  Kyd  on  Corp.  195. 
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them,  are  usually  vested  in  boards  of  trustees  or  overseers,  qs- 
tablidied  by  charter,  who  have  a  penuaoeut  title  to  their  offices, 
which  caa  be  divesl^  only  in  the  manner  pomted  out  in  the 
charter.'  It  is  held  a  material  objection  to  the  visitirfodal 
power  of  the  governors  or  trustees  over  Ae  application  of  the 
revenue,  that  the  estate  and  revenue  of  the  charity  is  vested  in 
them  It  since  they  might  misapply  the  fund,  and  cannot  visit 
themselves.  But  it  has  never  been  held,  that  the  govemeis 
cannot  be  visitors,  in  this  particular,  merely  because  the  legal 
estate  of  the  charitable  fund  was  in  them,  the  revenue  to  be 
received  and  accounted  for  by  others.' 

§  3.  The  incidental  power  of  ooe^  appointed  visit<ff  geoer* 
ally,  may  be  mferred  frcmi  his  duty  to  inspect  and  regulate  the 
affairs  of  the  charity.  He  may  examine  into  and  regulate  Ae 
conduct  of  members  who  partake  of  the  charity,  correct  abuses, 
jremove  officers^  and  in  case  of  a  college,  expel  or  admit  a  iel* 
low,  and  generally  superintend  the  management  of  the  truste.' 
The  visitors  of  William  and  Mary  CoU^  have  power  to 
chaage  the  schools,  and  put  down  the  profiessorships  of  the  col- 
lege, and  their  statutes  discontinuing  a  grammar  school  in  that 
institution  were  valid,  and  the  professorship  was  thereby 
rightfully  abolished,  together  with  the  salary  of  the  professor/ 


*  DarUnoQth  College  v.  Woodward,  4  Wheat.  R.  518;  Allen  o.  IfeKeea, 
1  Sninik  C.  C.  R.  S76 ;  Bracken  v.  Williani  &  Marj  CoHege,  I  CaO  (Yiig.) 
R.  161 ;  3  Call,  673 ;  Sanderson  v.  White,  18  Pick.  (Maas.)  R.  338,  Shav, 
C.J. 

*  Attorney-General  v.  Middleton,  2  Yes.  389 ;  Sutton 'a  Hospital,  10  Ca^ 
31 ;  Eden  v.  Foster,  3  P.  Wma.  337 ;  Phillips  v.  Bnry,  3  T.  R.  358, 353; 
Fuller  o.  Plainfield  Aoademie  School,  6  Conn.  R.  645,  647. 

'  Coveney's  Case,  Dyer,  309 ;  Bagg's  Case,  11  Co.  99;  PhiQips  o.  Boy, 
3  T.  R.  353  ;  AUomey-General  r.  Talbot,  1  Yes.  78,  79 ;  Attoraey-Geseial 
V.  Middleton,  3  Yes.  330 ;  Dartmouth  CoHege  v.  Woodward,  4  Wheat.  676| 
per  Story,  J. ;  Mordook's  Appeal,  7  Pbk.  (Mass.)  R.  382 ;  Mnidodc  v. 
Phillips  Academy,  13  Pick.  (Mass.)  R.  844 ;  Sanderson  o.  White,  18  Piek. 
(Mass.)  R.  334 :  3  Kent  Comm.  341,  343 ;  Bracken  v.  Wm.  &  Mar.  Gol> 
lege,  3  Call  (Yirg.)  R.  573  ;  3  Kyd  on  Corp.  195. 

«  Bracken  v.  William  &  Maiy  CoUege,  1  Call  (Yirg.)  R.  101;  30dl 
(Yirg.)  R.  573. 
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But  where  the  yisitatorial  power  of  an  academic  school  was 
lodged  in  a  body  of  trustees,  it  was  held,  that  they  could  not 
remove  one  of  their  number  for  misconduct,  though  they  had 
power  by  charter  to  supply  vacancies  occasioned  by  death,  or 
non-residence  within  a  specified  district,  and  might  displace 
any  ofELcer  appointed  by  them.  This  decision  proceeded  upon 
the  ground,  that  they  could  not  visit  themselves,  or  each 
other;  could  not  be  visitors  and  visited.'  The  power  of 
making  new  statutes,  of  repealing  or  amending  the  old,  may 
be,  and  frequently  is,  communicated  to  the  governors,  trustees, 
and  visitors  of  the  foimdation.*  It  has  even  been  attributed 
to  them  as  incidental  to  their  general  power  of  visitation;  but 
upon  principle  and  precedent,  this  may  well  be  doubted.'  If 
a  person  is  constituted  visitor  in  g^ieral  terms,  whatever 
comes  in  derogation  of  his  power  must  be  expressed,  otherwise 
he  is  pknojure.*  A  clause  of  distress,  given  to  an  injured  per- 
son, does  not  take  away  the  party's  remedy  by  application  to 
the  visitor.*  In  some  instances  the  power  of  the  visitor  is 
regulated  by  statutes  or  ordinances  imposed  by  the  founder ; 
and  in  such,  it  must  be  gathered  from  the  whole  purview  of 
the  statutes,  considered  together ;  *  for  though  the  founder  ap- 
point a  general  visitor,  he  may  except  some  particular  cases 
out  of  his  general  jurisdiction.^  And  where,  by  the  rules  of 
the  founder,  the  visitor  must,  in  order  to  remove  the  rector  of 
a  college,  have  the  consent  of  the  four  senior  fellows,  though 
he  may  have  susp^ided  some  of  the  four,  their  consent  is  nev- 
ertheless essentisd  to  the  removal,  since,  though  they  are  sus- 
pended, their  places  are  full'  Where  there  are  particular 
statutes,  they  are  the  nile  of  the  visitor ;  if  he  acts  contrary  to, 


Fuller  9.  Plainfield  Academic  School,  6  Codd.  R.  545. 

Chap.  X.  $  9. 

Ibid. 

The  KLing  v.  The  Bishop  of  Worcester  et  al.  4  M.  &  S.  415. 

The  King  v.  The  Bishop  of  Ely,  1  Black.  R.  89. 

Ibid.  52,  71,  84. 

Ibid.  84,  per  Ld.  Mansfield. 

Phillips  V.  Bory,  2  T.  R.  350,  351. 
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or  exceeds  them,  be  acts  without  his  jurisdictiim ;  and  the 
question  being  still  open,  whether  he  has  acted  within  his  ju- 
risdiction or  not,  if  uot,  his  act  is  a  nullity,'  except  under  cer- 
tain circumstances  in  England,  where  the  king  is  visiior.' 
But  th&ugh  the  tenure  of  a  professor's  office,  in  a  theol<^cal 
school,  be,  by  the  statutes  of  the  foundation,  during  good  be- 
havior, yet  it  is  forfeited  upon  the  honest  judgment  (tf  the 
proper  tribunal,  that  he  has  ceased  to  behave  well,  in  the  sense 
attached  to  the  phrase  by  the  founders.'    If  the  words  "  shaO 
and  may  "  are  used  in  a  general  act,  or  in  the  constitution  of 
a  private  charity,  they  are  to  be  construed  in^ratively,  in 
the  same  manner  as  the  word  ^^m/ust;  "  as,  if  the  founder's 
constitution  of  the  charity  declares,  that  if  certain  officers  are 
found  guilty  of  immorality,  drunkenness,  or  any  debaudiery, 
the  governors  and  visitors  '^ shaUandmay  remove  them ; "  an 
obligation  to  remove  for  these  causes  is  imposed/    In  some 
instances,  the  power  of  the  visitor  is  entirely  uncontrolled  by 
statutes  or  ordinances ;  when,  having  no  guide  but  his  own 
discretion,*  with  which  no  person  has  a  right  to  interfere,'  lus 
power  is  arbitrary.    Where  a  new  d(xiation  is  made  to,  or  a 
new  fellowship  ingrafted  on,  an  existing  eleemosynary  corpo- 
ration, it  is  subject  to  the  rules  and  statutes,  and  of  ccnse- 
quence,  to  the  visitatorial  power  of  the  visitor  of  the  old  foon- 
dation,  imless  the  new  founder  prescribe  rules  of  his  own.' 

>  Green  v.  Ratherfonh,  1  Ves.  479,  per  Lord  Hardwieke ;  Phifipt  v. 
BoTy,  8  T.  R.  supra,  per  Holt,  C.  J. 

*  Case  of  Qaeen's  CoU.  Camb.  I  Jae.  R.  80. 

*  Murdock'8  Appeal,  7  Pick.  (Maaa.)  R.  303. 

*  Attorney-GeDoral  o.  Locke,  Caae  of  Morden  College,  3  Atk.  166,  pet 

Lord  Hardwicke. 

*  Attoroey-General  v.  Goremora  of  the  Foondling  Hoapiul,  8  Vea.  jr.  iS ; 

S.  C.  4  Bro.  C.  C.  167. 

*  Ibid.  Attorney-General  ».  Talbot,  1  Vea.  78  ;  Show.  P.  C.  51 ;  3  A&. 
675 ;  Bedford  Charity,  8  Swanat.  479 ;  Attorney-Geaeral  «.  Middletoa,  ^ 
Vea.  388. 

7  Caae  of  Univeraity  of  Oxford,  cited  1  Bnrr.  R.  263 ;  Attorney-Geaeral 
V.  Talbot,  1  Vea.  79 ;  S.  C.  3  Atk.  674 ;  Green  ».  Ratherforth,  1  Vea.  467, 
468,472;  St.  John'a  College,  Cambridge,  v.  Todington,  1  B<in.R.M, 
803, 804  ;  S.  C.  1  Black.  R.  51,  71,  88,  89. 
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Though  &e  visitor  of  a  college  have  a  jurisdiction  over  matters 
of  election,  he  has  no  right  to  appoint  to  a  vacant  office  in  de- 
fisnilt  of  the  electors ;  and,  if  the  statutes/  in  defiiult  of  an 
election  by  the  college,  by  express  provision  give  the  appoint- 
ment to  the  same  person  who  is  general  visitor,  he  has  that 
appwttmait  not  as  visitor,  but  by  virtue  of  that  express  pro- 
vision.* The  tribunal  of  the  visitor  is  strictly  domestic ;  and 
hence,  he  cannot  act  on  a  proceeding  by  a  third  person  against 
the  corporation,  for  the  specific  performance  of  an  agreement 
An  application  to  the  visitcnr  in  such  a  case  would  be  nugato- 
ry;  for  be  cannot  compel  a  specific  performance.'  Upon  ttie 
same  principle,  where  an  estate  is  vested  in  the  corporation  in 
trust,  the^visitor  can  give  no  remedy  upon  it,  but  application 
must  be  made  to  chancery/  Again,  independent  members  of 
coUegesin  the  universities,  or  fellow-commoners,  who  are  mere 
boarders,  and  have  no  corporate  rights,  are  not  subject  to  the 
jurisdiction  of;  the  visitor,  and  cannot  obtain  redress  for  any 
grievances,  by  appealing  to  him.^  Neither  in  a  matter,  which 
concerns  tiie  discifADie  of  the  college,  can  an  independent 
member  have  redress  in  a  court  of  law/  A  person,  however, 
who,  though  not  yet  a  member  of  an  eleemosyunxy  corporation, 
daims  a  right  to  become  one,  may,  it  seems,  be  a  proper  sub^ 
jeet  of  visiftatorial  jurisdiction,  and  prefer  his  claim  to  the  visi- 
tor ;  since  the  question  is  one  that  concerns  the  constitution  of 
the  corporation.*  A  visitor  cannot  visit  himself,  or  inquire  into 
and  decide  upon  the  propriety  of  his  own  conduct,  unless  ex^ 


>  Rax  «.  The  Biahofi  of  Ely,  3  T.  R.  290,  345 ;  and  see  Bishop  of  Chi^ 
cheater  v.  Haiwud  and  Webber,  1  T.  R.  650 ;  Rex  v.  Bishop  of  Chester, 
1  V^ils.  806. 

*  Rex  V.  Dr.  Windham,  Warden,  of  Wadham  CoUege,  Cowp.  377,  378 ; 
and  see  Reg.  v,  Kendall,  1  Adolph.  &  Ellis,  385  ;  S.  C.  41  Eng.  C.  L.  R. 
590. 

*  Gieen  e.  RntheHbrtb,  1  Vee.  ^0, 474. 

^  1  Kyd  on  Corp.  330 ;  Ex  parte  DaTison,  cited  Cowper,  319 ;  and  in  2 
Kjd  on  Corp.  840,  241,  848,  843. 

*  Rex  o.  Gmndon  et  al.  Cowp.  315,  388. 

*  Rex  et  Reg.  v.  Si.  John's  CoQege,  Qzfoid,  4  Mod.  860 ;  Comb.  838 ;  8 
Kyd  on  Corp.  848. 
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presshf  empowered  by  the  founder ;  for  this  would  be  to  deter- 
mine  upon  his  own  right^    Upon  this  ground  it  was  held,  in 
case  of  a  spiritual  corporation,  that  where  the  express  Ttsitor 
had  taken  an  office  inYolving  the  performance  of  certain 
duties,  a  mandamus  might  go  to  him  to  compel  the  perfoim* 
ance  of  those  duties,  his  visitatorial  power  being  su^e&ded 
during  his  continuance  in  that  office.*    As.  the  forum  of  the 
visitor  is  domestic,  his  power  is  confined  to  offences  against 
the  private  laws  of  the  corporation ;  and  he  has  no  cognizsnce 
of  acts  of  disobedience  to  the  general  laws  of  the  land.    Thus, 
several  fellows  of  a  college  refused  to  take  the  oatfis  of  sapze- 
macy  and  allegiance  imposed  by  a  general  statute,  wh^enpon 
a  mandamus  was  issued  from  the  Court  of  Song's  Bench  to 
the  master,  commanding  him  to  remove  those  fellows.  On 
the  return  of  the  wjrit,  one  principal  objection  was,  that  there 
was  a  visitor,  who  ought  to  take  cogni2ance  of  the  nutter; 
but  the  court,  on  the  principle  above  stated,  held,  diat  this 
was  not  a  proper  subject  of  the  visitatorial  jurisdiction,  and 
that  therefore,  it  was  proper  for  the  Bang's  Courts  to  inter- 
pose.'   A  visitor  may,  however,  proceed  upcm  a  grievance 
done  in  the  time  of  his  i»edecessor.*    In  case  of  a  priYate, 
particular,  limited  jurisdiction,  and  of  courts  proceeding  bf 
rules  different  firom  the  general  law  of  the  land,  no  appear- 
ance, answering,  or  pleading  by  the  party,  will  give  a  juris- 
dicti(m  to  the  court ;  but  if  there  is  a  want  of  jurisdiction  ia 
the  cause,  it  may  be  called  in  question  at  any  time,  evra  after 
sentence.    Upon  this  principle,  it  was  held  by  Lord  Bard- 
wicke,  that  a  party's  answering  to  an  appeal  before  a  visitor) 
by  no  means  concluded  him  upon  the  question  of  Ae  visitor's 
jurisdiction ;  but  that,  notwithstanding  such  answer,  he  might 


>  The  King  v.  The  Bishop  of  Ely,  9  T.  R.  338,  339,  pet  Boiler,  J. ; 
The  King  o.  The  Bishop  of  Chester,  S  Su.  797 ;  Green  v.  Retherfoith* 
1  Ves.  471 ;  Fuller  o.  Plainfield  Acaaemie  School,  6  Ckinn.  R.  644, 545- 

*  Rex  V.  Bishop  of  Chester,  1  Stnu  797.  Aad  see  (  6  of  this  Cbaptsr,  ■• 
to  the  lemedy  in  such  esse. 

'  Rex  et  Reg.  o.  St.  John's  College,  4  Mod.  333. 

«  Csse  of  AU-souls,  Oxford,  Skin.  13 ;  9  Show.  170. 


CH.  XIX.]  VISITATORIAL  POWER.  619 

contest  the  validity  of  the  sentence  upon  that  ground,  either 
in  a  direct  or  collateral  action  or  suit.* 

$  4.  If  the  statutes  of  the  foundation  direct  the  mode  in 
which  the  visitatorial  power  shall  be  exercised,  that  mode 
must  be  pursued,  otherwise  the  sentence  is  a  nullity.'  But  it 
should  be  recollected,  that  though  a  mode  of  visitation  is  pre- 
scribed in  any  particular  case,  this  will  not  take  away  the 
general  powers  incidental  to  the  ofSce  of  visitor.*  Thus, 
though  a  visitor  be  restrained  by  the  constitution  of  a  college 
from  visiting  ex  officio  more  than  once  in  five  years,  yet  as 
visitor,  he  has  a  standing,  constant  authority  at  all  times  to 
hear  the  complaints,  and  redress  the  grievances  of  the  particular 
members ;  for  visiting  is  one  act,  in  which  he  is  limited  to 
time ;  but  hearing  appeals,  and  redressing  grievances,  is  his 
proper  office  and  work  at  all  times.  ^  The  case  is  analogous  to 
that  of  the  bishops  of  England,  who  can  visit  but  once  in  three 
years ;  but  their  courts  are  always  open  to  hear  complaints, 
and  determine  causes.*  Accordingly,  where  one  came,  upon 
the  commission  of  the  visitor  of  a  college,  to  examine  the 
appeal  of  an  expelled  fellow,  it  was  held  no  visitation ;  for  it 
was  only  a  commission  upon  a  particular  complaint,  made  by 
a  single  expelled  fellow,  for  an  injury  supposed  to  be  done  to 
him.*  By  the  constitution  and  statutes  of  a  college,  a  visita- 
tion could  last  but  three  days.  The  visitor  appointed  a  visita- 
tion to  be  held  in  the  chapel  on  the  sixteenth  of  June ;  when  he 
found  that  the  doors  were  shut,  that  the  rector  and  scholars 
would  not  open  them,  but  protested  in  the  area  against  the 
visitation.    He  called   over  the    names  of  the  rector  and 


'  Green  v,  Rntherforth,  1  Ves.  471. 

*  Philips  V.  Bory,  3  T.  R.  348,  per  Holt,  C.  J. 

'  The  Kiog  v.  The  Bishop  of  Ely,  1  Black.  R.  83,  per  Lord  Mansfield. 

«  Philips  V.  Bury,  2  T.  R.  348,  per  Holt,  C.  J. ;  The  King  v.  The  Bishop 
of  Ely,  1  Black.  R.  83,  per  Lord  Mansfield ;  Attorney-General  v.  Price, 
3  Atk.  103. 

^  Philips  V.  Bnry,  snpra. 

*Ibid. 
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scholars,  and  swore  one  to  prore  the  summons,  and  went 
away  without  doing  an3rthing  more.     After  this,   another 
visitation  was  appointed  to  be  held  in  the  hall  on  the  24th  of 
July ;  at  whidi  time  the  visitor  repaired  thither,  and  divers 
protestations  against  the  visitation  were  made;  but  he  pro- 
ceeded, called  over  the  names,  registered  the  act  of  the  16th  of 
June,  and  upon  several  warnings  to  appear,  the  rector  and 
divers  of  the  fellows  absenting  themselves,  and  refusing  Id 
submit  to  the  visitation,  were  pronounced  contumacious,  and 
the  rector  was  afterwards  deprived.    It  was  objected,  thst, 
inasmuch  as  the  visitor  administered  an  oath  in  June,  and 
made  an  act  of  it  in  July,  this  was  taddng  the  visitation  d 
die  one  time  to  that  of  the  othw,  so  that  it  continued  mneh 
longer  than  it  could  by  the  constitution  and  statutes  of  te 
college.    Lord  Holt  however  held,  and  his  decision  was  aftn- 
wards  confirmed  by  die  House  of  Lords,  that  "  whai  he  was 
hindered  in  June,  and  made  an  act  of  ttiis  at  his  visitation  in 
July,  that  was  only  in  order  to  his  calling  them  to  account  tcx 
tJbieir  contumacy,  and  to  bring  them  in  judgment  at  his  visita* 
tion ;  that,  it  was  no  more  than  taking  an  affidavit  of  the 
service  of  his  citation.    If^  continues  he,  ^^  that  which  w» 
done  in  June  should  amount  to  a  visitation,  it  would  be  m  dn 
power  of  the  rector  and  fellows  by  their  contumacy,  at  any 
time,  to  hinder  the  effect  of  a  visitation,  and  such  their  con- 
tumacy would  never  be  punished."  ^    If  an  appeal  is  evhihitiri 
to  a  visitor  he  must  take  it ;  *  and  if  he  will  not,  a  mandamos 
lies  to  compel  him  to  exercise  his  visitatorial  power,  by  receiv- 
ing and  hearing  the  appeal    To  use  an  ezpressian  of  Lovd 
Kenyon's,  the  court  will  put  die  visitatorial  power  in  modoo.^ 
It  seems,  however,  that  the  court  will  not  grant  a. mandamus 
directed  to  one  in  such  case,  unless  it  can  be  clearly  made  out 


>  PhiMps  V.  Buy,  9  T.  R.  3i6  to  349 ;  S.  C.  1  Ld.  Rajv.  5;  S.  C. 
4  Mod.  106 ;  S.  C.  Skin.  447  ;  S,  C.  Ca.  Pad.  48. 

*  Ayl.  H.  of  Oxford,  rol.  3,  p.  81 ;  Com.  Dig.  Viaitor,  C. 

*  The  King  o.  The  Bishop  of  Lincoln,  9  T.  R.  338,  n.  a. ;  The  £isg  v. 
The  Bishop  of  Ely,  9  T.  R.  338 ;  The  King  v.  The  Biahop  of  Ely,  5  T. 
R.  447 ;  The  King  v.  The  Bishop  of  Woieeater  et  al.  4  M.  4(  S.  415. 
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that  he  is  visitor.'  A  visitor  is  certainly  not  bound  to  proceed 
according  to  the  rules  of  the  common  law,  nor  according  to 
any  exd^i  forms  of  proceeding;  *  but  unless  there  be  a  general 
visitation  of  the  college,  there  should  be  an  appeal,  and  he 
should  proceed  upon  that.'  He  must  inhibit  all  proceedings 
against  the  appellant,  until  the  appeal  be  determined ;  ^  direct 
the  complaint,  to  which  an  answer  is  required  to  be  put  in 
writing,  fully,  plainly,  substantially,  and  formally ;  *  summon 
all  parties  concerned  to  appear  before  him ;  *  and  allow  a  con- 
venient time  for  an  answer,  and  for  the  examination  of  wit- 
nesses.' 

The  proceeding  before  visitors,  for  the  removal  of  a  profes-  \ 
sor,  is  a  judicial  proceeding,  and  to  render  it  binding  on  him, 
there  must  be  a  monition  or  citation  to  him  to  appear,  a  charge 
given  to  him,  which  he  is  to  answer,  a  competent  time  as- 
signed for  proofs  and  answers,  liberty  for  counsel  to  defend 
him,  and  to  except  to  proofs  and  witnesses,  and  a  sentence 
after  a  hearing  of  all  the  proofs  and  answers.  It  is  not  indeed  \ 
to  be  insisted  on,  that  in  exercising  the  powers  vested  in  a 
new  jurisdiction,  where  no  forms  are  prescribed,  any  precise 
course  as  to  forms  is  to  be  followed ;  but  these  rules  must  in 
substance  be  pursued  by  every  tribunal  acting  judicially  upon 
the  rights  of  others.' 

It  is  no  objection  to  a  sentence  of  a  board  of  visitors,  that 
they  refused  to  conduct  the  trial  with  open  doors,  or  to  admit 


■  Rex  V.  Episcopum  EliensiB,  1  Wils.  266 ;  S.  C.  1  Black.  R.  63. 

'  Bishop  of  Ely  v.  Bentley,  S  Bro.  P.  C.  220 ;  Case  of  Queen's  College, 
1  Jac.  19 :  Mordock  v.  Phillips  Academy,  13  Pick.  (Mass.)  R.  863,  863, 
Shaw,  C.  J. 

*  The  King  v.  The  Bishop  of  Ely,  8  T.  R.  338,  per  Buller,  J. 

*  Com.  Dig.  Visitor,  C. 

*  Com.  Dig.  Visitor,  C. ;  Mardock's  Appeal,  7  Pick.  (Mass.)  R.  330,  per 
Parker,  C.  J. ;  Mordock  v.  Phillips  Academy,  18  Pick.  (Mass.)  R.  866, 
Shaw,  C.  J. 

*  Ibid ;  The  King  v.  The  Bishop  of  Ely,  3  T.  R.  338,  per  Boiler,  J. 

7  Com.  Dig.  Visitor,  C. ;  Murdock  o.  Phillips  Academy,  13  Pick.  (Mass.) 
R.  866. 

*  Mardock  v.  Phillips  Academy,  18  Pick.  (Mass.)  R.  863, 863,  Shaw,  C.  J. 
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any  persons  within  the  room  in  which  their  sittings  were  hdd, 
but  those  who  were  engaged  in  the  trial,  and  not  eren  wiw 
nesses,  except  one  by  one  as  they  were  examined.*  And  where 
an  officer  of  a  theological  institution,  being  removed  by  the 
trustees,  appealed  to  the  visitors,  whose  duty  it  was  to  hear 
the  whole  case  anew,  and  they  affirmed  the  removal,  it  was  j 
held,  on  appeal  to  the  Supreme  Court  of  Massachusetts,  such 
an  appeal  being  authorized  by  the  incorporating  act  of  the  in- 
stitution, that  any  irregularity  or  injustice  in  the  proceedings 
before  the  trustees  was  immaterial,  their  sentence  being  entire- 
ly vacated  by  the  appeal  to  the  visitors.*  It  is  said,  that  if  the 
visitor  proceed  on  a  citation,  professedly  founded  on  an  author- 
ity, which  it  afterwards  appears  he  did  not  possess,  his  whok 
proceedings  are  void,  though  he  might  have  taken  cognizance 
of  the  same  subjects  under  his  general  visitatorial  power.*  A 
visitor  may  administer  an  oath,  or  require  an  answer  upon 
oath  ;^  but  he  is  not  obiiged  to  hear  the  appellant  personaBjfj 
or  to  receive  parol  evidence;  it  is  sufficient  if  he  receives  Ae 
grounds  of  the  appeal,  and  the  answer  to  it,  in  writing ;  and 
tfus  is  the  usual  mode  of  proceeding.*  Finally,  he  should  al- 
ways proceed,  whether  upon  a  general  visitation,  or  a  particnlar 
appeal,  sttnHnarie^  aimpUcUer^  etde  piano  sine  sirepiiu  out  Jig- 
urajudicii  ;  for  herein  consists  the  whole  excellence  of  his  tri- 
bunal.* A  general  visitor  cannot  have  a  mandamus  to  hdp 
him  to  visit  his  college,  or  to  compel  an  inferior  officer  to  da 


>  Murdoek's  Appeal,  7  Pick.  (Maas.)  R.  S89,  330 ;  aod  ses  Ganett 
o.  Ferrand,  6  B.  dc  C.  611. 

*  Mardock'a  Appeal,  7  Pick.  (Maaa.)  R.  397,  per  Parker,  C.  J. 

*  Bentley  v.  The  Biabop  of  Ely,  Fitz.  310  to  S19 ;  1  Baraaid,  198 ;  Fortai. 
998 ;  9  Stra.  919 ;  9  Kyd  on  Corp.  978.  In  the  two  latter  books,  it  ia  laid, 
the  jadgment  was  afterwarda  reTeiaed  in  tbe  hooae  of  lorda  upon  a  viit  ul 
error. 

*  Ibid ;  PhUipa  v.  Bury,  9  T.  R.  348,  349. 

»  The  King  •.  The  Biahop  of  £ly ,  6  T.  R.  477,  per  BnDer,  J. ;  1  Bmk. 
R.  85;  Murdock'a  Appeal,  7  Pick.  (Maaa.)  R.  389,  per  Parker,  C.  J. 

*  Com.  Dig.  Viaitor,  C. ;  The  King  v.  The  Biahop  of  Ely,  1  Black.  R.  89, 
per  Lord  Manafield. 
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his  duty ;  *  but  may  suspend  or  deprive  any  for  contumacy ; 
or  who  may  refuse  to  acknowledge  or  submit  to  his  visitatorial 
power ;  since  this  is  necessary  to  its  exercise.' 

§  6.  As  the  jurisdiction  of  the  visitor  is  exclusive,  it  may, 
when  the  interposition  of  a  court  is  sought  in  the  affairs  of  the 
corporation,  be  extremely  important  to  ascertain  whether  there 
be  one  or  not  This  question  may  sometimes  be  decided  on 
affidavits ;  but  if  a  mandamus  has  been  granted,  commanding 
the  party  to  whom  it  is  directed,  to  admit  a  person  to  a  fellow- 
ship, on  an  affidavit  of  his  election,  the  court  will  not  super- 
sede the  writ  on  affidavits  that  there  is  a  visitor,  but  will  put 
the  defendant  to  make  a  return ;  because  where  the  point  is 
determined  on  affidavits  against  the  party  complaining,  he  has 
no  opportunity  to  do  himself  justice  in  an  action.'  If,  in  the 
return  to  a  mandamus  directed  to  a  college,  it  be  set  forth,  in 
general  terms,  that  such  a  person  is  visitor,  it  is  not  necessary 
to  specify  his  powers ;  for  as  visitor,  he  has  the  power  to  de- 
termine all  matters,  that  come  as  grievances  before  him,  unless 
he  be  particularly  restrained  by  the  statutes ;  and  such  re- 
straint wilTnot  be  presumed.^ 

But  if  there  be  one  to  whom  the  visitatorial  power  over  a 
corporation  is  confided,  it  is  his  duty  to  exercise  it  upon  all 
matters  properly  falling  vrithin  his  jurisdiction ;  and,  as  we 
have  seen,  if  an  appeal  is  exhibited  to  him,  and  he  will  not 
take  it,  a  mandamus  Ues  to  compel  him  to  receive  and  hear  it* 


^  Dr.  Walker'B  ease,  B.  R.  H.  91S ;  Com.  Dig.  Visitor  (Day's  ed.)  C.  ; 
9  Kyd  on  Corp.  381  to  284. 

*  Philips  V.  Bary,  2  T.  R.  349,  367,  368. 

*  Rei  V.  Wbaley,  9  Stra.  1139. 

*  Case  of  All-souls,  Oxford,  Skin.  13;  9  Show.  170;  9  Kyd  on  Corp. 
930,940. 

*  Usher's  Case,  6  Mod.  469,  no  decision.  Dr.  Walker's  Case,  B.  R.  H. 
919 ;  and  9  Kyd  on  Corp.  979 ;  Rex.  v.  Bishop  of  Ely,  1  Wils.  966;  1 
Black.  R.  69,  where  it  is  considered  donbtfal ;  The  King  o.  The  Bishop  of 
Lincoln,  9  T.  R.  338,  n.  a. ;  The  King  tr.  The  Bishop  of  Ely,  9  T.  R.  338 ; 
The  King  v.  The  Bishop  of  Ely,  6  T.  R.  477 ;  The  King  o.  The  Bishop 
of  Worcester  et  al.  4  M.  &  S.  416. 
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He  will  not,  however,  be  obliged  to  go  into  the  merits  of  the 
complaint;  but  it  is  suffici^it  if  he  decides,  that  the  appeal 
comes  too  late.^  Neither  will  a  court  grant  a  mandamus  di- 
rected to  one  in  such  case,  if  it  is  doubtful  whether  he  is  vis- 
itor or  not;'  nor,  if  there  be  a  visitor,  will  it  interpose  in  a 
case  coming  within  the  general  visitatorial  power,  if  it  appears 
that  no  appUcation  has  been  made  to  him;  for  no  court, 
whether  of  law  or  equity,  can  anticipate  the  judgment  of  the 
visitor,  or  take  away  his  jurisdiction.'  When  the  existence 
of  a  visitor  is  not  doubted,  it  frequently  becomes  a  question, 
whether  the  person  complaining,  or  the  act  of  which  the  com- 
plaint is  made,  be  within  the  visitor's  jurisdiction;  and  the  de- 
termination of  such  questions  belongs  ultimately,  in  England, 
to  the  King's  Courts,  though  the  visitor  may  decide  in  the  first 
instance/  Upon  subjects  within  his  jurisdiction,  the  sentence 
of  a  visitor  is  final  and  conclusive :  nor,  in  England,  ean  the 
King's  Court,  in  any  form  of  proceeding,  either  directly  or  col- 
laterally, review  the  sentence.*  And  it  has  been  held,  that 
where  a  visitor  has  actually  executed  a  sentence  of  expulsion, 
though  he  may  appear  to  have  exceeded  his  jurisdiction,  a 
mandamus  will  not  lie  to  restore  the  party  expell^ ;  for  that 
would  be  to  conunand  a  visitor  to  reverse  his  own  sentenca* 


'  The  King  «.  The  Bishop  of  Lincoln,  2  T.  R.  338,  n.  a. 

*  Rex  V,  EpiBCopum  Elienais,  1  Wils.  866 ;  S.  C.  1  Black.  R.  59 ;  3  T. 
R.  200, 345. 

'  Attoiney-GeDeral  v.  Talbot,  3  Atk.  674,  per  Lord  Hardwioke ;  9  Kjd 
on  Corp.  339. 

*  £z  parte  John  Davison,  Esq.'cited,  Cowp.  319;  2  Kyd  oo  Coip.  940, 
241,242,243. 

*  Daniel  Applefoid's  Case,  1  Mod.  82 ;  Carth.  92, 93,  cites  1  Mod.  8S ; 

1  Lev.  23,  65 ;  2  Lev.  14  ;  Raymd.  56,  94,  100 ;  Sid.  94, 159,  346  ;  Philips 
V.  Bury,  2  T.  R.  346;  S.  C.  Skin.  447;  S.  C.  1  Ld.  Raymd.  5;  Ca.  Pkri. 
45  ;  Rex  v.  The  Bishop  of  Ely,  2  T.  R.  290 ;  1  Black.  R.  85.  Norneedtfae 
cause  of  a  sentence  of  deprivation  be  disclosed  in  pleading.    Philips  v.  Bory , 

2  T.  R.  353, 354 ;  Kean's  Case,  7  Co.  42 ;  Rastal*s  Ent.  fol.  1 ;  Alien,  Narii 
Jo.  393  ;  Mnrdock's  Appeal,  7  Pick.  (Mass.)  R.  392,  per  Parker,  C.  J. 

^  Brideoak's  Case,  H.  12,  Anne,  and  cited  in  Rex  v.  The  Bishop  of  Ches- 
ter, 1  Wils.  209 ;  S.  C.  1  Black.  R.  25,  and  in  Rex  o.  The  Bishop  of  By, 
1  Black.  R.  58 ;  2  Kyd  on  Corp.  281. 
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But  it  is  said,  that  in  snch  case,  the  party,  against  whom  the 
sentence  has  been  executed  may  have  a  remedy  by  ejectment,' 
in  an  aotiofti  for  damages  against  the  visitor.'  Though  at 
comnion  law,  no  appeal  lies  from  the  sentence  of  a  visitor,  this 
is  sometimes  given  by  the  charter,  or  legislative  act  creating 
the  corporation.  Thus,  from  a  decree  of  the  visitors  of  the 
Theological  Institution  in  Phillip^  Academy,  in  Andover,  a 
limited  appeal  lies  to  the  Supreme  Court  of  Massachusetts,  by 
force  of  a  statute,  which  enables  that  Conrt  to  inquire,  whether 
the  visitors  have  exceeded  the  limits  of  theit  jurisdiction,  or 
have  acted  contrary  to  the  statutes  of  the  fbunder,  but  not  id 
go  into  a  hearing  de  novo  of  the  allegations  and  defence,  or  of 
the  evidence  adduced  in  support  of  either.*  But  it  was  i^aid 
that  if,  on  such  an  appeal,  it  had  been  proved  to  the  court,  that 
the  visitors  had  been  partial  or  corrupt,  the  court  would  have 
annulled  their  sentence,  as  violating  the  statutes  of  the  founda- 
tioti,  by  which  they  were  required  to  administer  justice  impar* 
tially,  and  exercise  the  functions  of  their  office  in  the  fear  of 
God,  according  to  the  said  statutes,  the  constitution  of  the  sem^ 
inary,  and  the  laws  of  the  land.  But  in  such  case,  if  the  party 
arraigned  before  the  visitors  shall  intend  to  impeach  their  judg- 
ment for  partiality  or  corruption,  he  must  seasonably  demand 
that  the  evidence  be  reduced  to  writing,  that  it  may  come  up 
authenticated  by  the  presiding  member  of  the  board,  and  per- 
haps tender  a  bill  of  exceptions  to  the  order  or  opinion  of  the 
board  in  matters  of  law  to  which  he  objects,  so  that  from  the 
entire  want  of  evidence,  or  misapplication  of  it,  the  court  might 
infer  partially,  or  having  a  record  of  the  opinion  of  the  visitors 
as  to  a  matter  of  law,  be  able  to  correct  a  palpable  error  in  this 
respect*  Although  it  be  a  general  rule,  that  the  jurisdiction 
of  a  visitor  is  exclusive,  so  that  no  mandamus  lies  to  compel 
the  execution  of  anything  within  it ;  yet  that  rule  does  not  ap- 
ply where  the  visitor  is  himself  the  party  to  do  the  act  requir- 


*  Per  Lee,  C.  J.,  Rex  «.  The  Bishop  of  Chsster,  1  Wile.  SOS. 

*  Green  r.  Rutherforth,  1  Ves.  470. 

'  Mttidock  AppelUnt,  7  Piek.  (lAtss.)  R.  303. 
«  M ardoek^s  Appeal,  7  Piek.  (Miss.)  R.  SS(9,  390^  Paiker^  C.  J. 
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ed ;  or,  in  other  words,  where  the  same  person,  who  by  one 
ofllce  is  to  do  an  act,  is,  in  another  right,  also  visitor/  If  one 
who  is  no  visitor  attempt  a  visitation,*  or  if  a  visitor  exceed 
his  authority,  or  intermeddle  with  a  matter  out  of  his  jurisdic- 
tion, a  writ  of  prohibition  lies  against  him.*  But  if  no  person, 
who  claims  the  visitatorial  power,  applies  to  the  court,  except 
one  who  has  long  exercised  it,  the  court  will  not  grant  a  pro- 
hibition on  the  motion  of  a  single  fellow,  who  suggests  that  the 
right  of  visitation  is  in  another/ 

In  England,  where  no  specific  provision  is  made  for  the 
regulation  and  management  of  a  charity,  the  Court  of  Chan- 
cery, by  virtue  of  its  general  jurisdiction,  takes  cognizance  of 
it,  by  information  in  the  name  of  the  attorney-general,  and 
since  the  statute  of  43  Eliz.  c.  4,  by  commission,  in  all  cases 
within  the  general  purview  of  the  statute,  and  not  coming 
within  the  exception  of  the  proviso  in  it  But  where  there  b  a 
charter,  giving  proper  powers,  the  charity  must  be  r^^ted 
in  the  manner  which  the  charter  has  pointed  out ;  and  where 
there  is  a  local  visitor,  the  Court  of  Chancery  has  no  jurisdic- 
tion over  any  object  within  the  cognizance  of  the  visitor/    In 


■  Rex  V.  The  Bishop  of  Chester,  1  Barnard,  53 ;  3  Stra.  798;  Green  v. 
Ratherforth,  1  Yes.  471 ;  The  King  v.  The  Bishop  of  Ely,  1  Black.  R.  86, 
per  Lord  Mansfield  ;  The  King  v.  The  Bishop  of  Ely,  3  T.  R.  338, 339, 
per  Bailer,  J. 

*  Philips  V.  Bury,  4  Mod.  110,  cites  Tear  Book,  6  H.  7,  pi.  14 ;  F.  N. 
B.  41, 42;  see  8  Roll.  330, 1.  15,  37;  Com.  Dig.  Visitor,  D.  &  E. 

'  Bentley  o.  The  Bishop  of  Ely,  Fits.  108,  305,  310,  311 ;  Bishop  of  Ely 
V.  Bentley,  3  Bro.  P.  C.  330 ;  1  Barnard,  193 ;  Fortes.  398 ;  3  Sira.  913 ; 
Rex  V.  Bishop  of  Chester,  1  Wils.  306,  309 ;  S.  C.  1  Black.  R.  33,  35 ;  The 
King  V.  The  Bishop  of  Ely,  1  Black.  R.  81,  83;  The  Bishop  of  Chichester 
9.  HarwanI  and  Wehber,  1  T.  R.  650 ;  Com.  Dig.  Visitor,  D. ;  8  Kyd  oa 
Corp.  377.  Where  the  court  inclines  to  grant  the  motion  fiir  the  prohibi- 
tion, there  the  defendant  has  a  sort  of  right  to  insist  that  the  plaintiff  shall 
declare  in  prohibition ;  but  where  the  court  inclines  against  gzaating  the 
motion,  there  the  plaintiff  has  no  such  right  to  insist  upon  declaring.  Ba 
«.  The  Bishop  of  Ely,  1  Black.  R.  81,  per  Lord  Mansfield. 

«  And.  358 ;  Com.  Dig.  Visitor,  E.  (Day's  ed.) 

*  Attorney-General  v.  Price,  3  Atk.  106 ;  Attorney-General  tr.  Middleloa, 
8  Vee.  338,  339;  Attorney-General  v.  The  Govemon  of  Barrow  School,  3 
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New  York,  however,  it  seems  settled,  that  the  Court  of  Chan- 
cery can  exercise  no  authority  over  an  eleemosynary  corpora- 
tion, in  a  visitatorial  character.'  The  persons  entitled  to  exe- 
cute the  visitatorial  functions,  as  the  governors  of  schools,  &c., 
have  frequeiitly  the  management  of  the  revenues  with  which 
the  charity  is  endowed ;  and  in  such  cases,  courts  of  chancery, 
by  virtue  of  their  general  jurisdiction,  will  in  England,  and 
would  undoubtedly  in  this  country,  compel  them  to  account 
for  their  administration,  in  the  same  manner  as  other  trustees.' 
And  in  New  York,  though  the  Court  of  Chancery  decided, 
that  it  could  take  no  cognizance  of  an  academic  corporation  in 
a  visitatorial  character,  yet  it  also  held,  that  it  might  take  cog- 
nizance of  a  cause  in  which  the  academy  on  one  side,  and  the 
teacher  on  the  other,  were  parties  upon  some  ground  of  its 
proper  jurisdiction,  as  its  power  to  cause  contracts  to  be  deliv- 
ered up  and  cancelled.'  In  England,  too,  the  Court  of  Chan- 
cery, though  it  exercises  no  control  over  persons  entrusted 
merely  with  the  regulation  of  the  charity,  carries  its  interference 
so  far  that,  where  these  persons  have  the  management  of  the 
estate,  it  makes  the  corporations  themselves  amenable  to  it  for 
a  breach  of  the  trust  ^ 


Ve0.  651 ;  Attorney-General  v.  Bedford,  S  Ves.  505 ;  and  eee  Attornej- 
General  v.  Dixie,  13  Ves.  519  ;  Ex  parte  Berkhainpstead  School,  2  Ves.  & 
Baa.  134 ;  9  Kyd  on  Corp.  182  to  187 ;  bat  see  Kirkby  Rayensworth  Hos- 
pital, 8  East,  231 ;  S.  0.  15  Ves.  305. 

'  The  Anbum  Acadamy  v.  Strong,  1  Hopkins  (N.  T.)  Ch.  R.  278 ;  see 
Attorney-  General  v.  The  Utica  Ins.  Co.  2  Johns.  (N.  V.)  Ch.  R.  379. 

*  Eden  o.  Foster,  2  P.  Wms.  326 ;  Attorney-General  o.  Grovemors  of 
Harrow  School,  2  Ves.  551 ;  Attorney-General  v.  The  Governors  of  the 
Foundling  Hospital,  2  Ves.  jr.  42 ;  S.  C.  4  Bro.  C.  C.  167 ;  Ex  parte  Berk- 
hampstead  Free  School,  2  Ves.  &  Bea.  134 ;  Attorney-General  v,  Dixie,  13 
Ves.  519 ;  Attorney-General  v.  Corp.  of  Bedford,  2  Ves.  505  ;  Attorney- 
General  «.  Lubbock,  1  Coop.  Ch.  C.  15 ;  Attorney-General  o.  York  Arch- 
bishop, 2  Rnss.  &  Mylne,  461 ;  Sanderson  o.  White,  18  Pick.  (Mass.)  R. 
339,  Shaw,  C.  J. 

'  The  Anbom  Academy  v.  Strong,  1  Hopkins  (N.  T.)  Ch.  R.  278 ;  and 
see  Sanderson  v.  White,  18  Pick.  (Mass.)  R.  339. 

^  Lydiat  V.  Foach,  2  Vem.  412 ;  Mayor  of  Coventry  v.  Attorney-General, 
2  Bro.  P.  C.  235;  Attomey-Genenl  v.  Corporation  of  Bedford,  2  Ves.  505 ; 
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$  6.  Where  no  yiailor  hM  beeo  ^ppomted  hj  tfie  founder, 
and  hie  heixe  are  extinct,  it  has  been  made  a  qpiestion,  in  Eng- 
land, whether  the  visitatorial  power  devolves  pcaraonaUy  en  the 
Ipng,  or  belongs  to  the  Court  of  King's  Bench,  by  virtue  of  it» 
general  superintending  authority.  On  an  application  to  Ote 
Ck>urt  of  King's  Bench,  in  the  lime  of  Lord  Chief  Justice  Holt, 
the  latter  is  reported  to  have  said,  ^'  I  take  this  to  be  alto- 
gether a  lay  corporation,  and  then  the  visitatittti  bdongs  to  the 
fi^inder  and  his  heirs ;  and  if  he  die  without  heirs,  I  take  the 
visitation  goes  to  the  king ;  and  this  is  my  private  opinion." ' 
And  he  cites  in  support  of  this  opinion  a  case  from  the  Ymt 
Books.*  The  same  question  coming  incidentally  be£»e  Ixnd 
Mansfield,  in  case  of  a  college,  his  liordship  considered,  that  ss 
'^  the  foundation  was  not  a  diarity,  the  power  of  superintend- 
ing it  did  not  go  to  the  king  as  visitor; "  but  that  '^  the  right 
devolved  to  the  crown  to  be  exercised  by  the  Court  of  King's 
Bench; "  '  and  he  founded  himself  upon  the  case  ofBexi^.  The 
Bishop  of  Chester,*  where  it  was  held,  that  during  the  su8p«»- 
sion  of  the  visitatorial  power,  it  was  the  same  as  H  there  had 
been  no  visitor;  and  the  king,  in  Court  of  Kiog's  Braeh,  pro- 
ceeded  by  mandamus  upon  that  ground.  It  is  now,  howew, 
well  settled  in  England,  that  if  there  be  no  person  who  can 
act  as  visitor  over  a  private  foundati<m,  in  consequence  of  a 
iiEuIure  of  the  founder's  heirs,*  or  their  incapacity,  as  from  la- 
iiacy,*  the  duties  of  that  olSSice  devolve  upon  the  king ;  which  it 


£z  parte  Greenhouae,  1  Msdd.  R.  SS  ;  Attvney-GMaral  9.  Skiaaar'aCoift- 
pany,  6  liadd.  R.  173 ;  Auoroay^anoal  ».  Caina  College,  8  Keeo  Ch.  R. 
ISO ;  Attorney-General  v.  FiakmoBgera  Co.  1  Keaa  Cb.  R.  498;  Auomej- 
Geneni  0.  Eaat  Relfibrd,  8  Mylae  &  Keene,  35 ;  Chambers  t.  Baptiat  E4a* 
cation  Soeiety,  1  B.  Bionroe'a  (Ky.)  R.  880. 

>  Anon.  18  Mod.  838. 

f  Simon  de  Monford'a  Caae,  5  £d.  4  long,  qnial.  183. 

*  Bex  «.  Gaegory,  4'T.  R.  840, 841,  in  aotea. 
«  8  Stra.  797. 

•  Rex  «.  The  Maater,  S(o.  of  St.  Gatberine'a  HaU,  GamWidge,  4  T.  B. 
833 ;  £z  parte  Wrangham,  8  Vea.  jr.  009 ;  Attomey-Ckneral  v.  Black,  II 
Yea.  181 ;  Attorney-General  f .  The  Earl  of  Clarwdon,  17  Vea.  481. 

f  Attorney-General «.  Dixie,  U  Vea.  ftl9i 
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then  becomes  the  task  of  the  Court  of  Chancery  to  execute  for 
his  majesty/  in  the  same  manner  as  if  it  had  been  a  mere 
lojal  foundation.'  The  mode  of  proceeding,  in  such  case,  is 
neither  by  biU  nor  iniormation,  but  by  petition  to  the  Lord 
Chancellor,  as  keeper  of  the  great  seal,  in  his  visitatorial  ca- 
pacity.* 


*  Attoiney*Genen]  o.  Priee,  8  Atk.  109. 

*  The  c»8e  of  Queen's  OoUege,  Camb.  1  Jao.  R.  L 

*  The  AuofQey-Genenl  v.  Dixie,  13  Vee.  637,  $U,  535 ;  The  Atloraey- 
Geoenl  «.  The  £arl  of  Cterendoo,  17  Vet.  408,  400 ;  Ex  p«de  Wraiig* 
ham,  9  Ves.  jr.  609;  Attornej-CfeDenl  v.  Black,  11  Yea.  101. 
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CHAPTER    XX. 


OF  THB  WRIT   OF  HANDABI0S. 


§  1.  One  of  the  modes  in  which  courts  exercise  common  law 
jurisdiction  over  civil  corporations,  for  the  purpose  of  compel- 
ling them  to  observe  the  ordinances  of  their  constitution,  and 
to  respect  the  rights  of  those  entitled  to  participate  in  their  priv- 
ileges,  is,  as  we  have  remarked  in  the  preceding  chapter,  by 
writ  of  mandamus.    We  propose  therefore  to  treat  of  this  writ, 
so  far  as  it  is  applicable  to  civil  corporations  aggregate  of  a  pri- 
vate nature ;  and  in  doing  so  shall  be  compelled  to  illustrate  its 
nature,  and  the  mode  of  proceeding  under  it,  principally,  by  a 
reference  to  cases  concerning  public  corporations. 
I     The  writ  of  mandamus  is  substantially  a  command  in  the 
I  name  of  the  sovereign  power,  directed  to  persons,  corporations, 
I  or  inferior  courts  of  judicature  within  its  jurisdiction,  requiring 
I  them  to  do  a  certain  specific  act,  as  being  the  legal  duty  of 
[  their  office,  character  or  situation ;  and,  in  the  specific  relief  it 
affords,  resembles  a  bill  in  chancery.    In  England,  it  is  term- 
ed a  prerogative  writ,  in  distinction  from  a  writ  of  right ;  issu- 
ing  exclusively  from,  and  granted  at  the  discretion  of  the  Court 
of  King's  Bench.'    From  its  high  and  controlling  nature,  it 
runs  in  that  country  into  exclusive  jurisdictions,  as  the  pala- 
tinates, the  city  of  London,  the  cinque  ports,  and  ancient 
towns,  notwithstanding  their  exclusive  privil^es,  in  the  same 
manner  as  a  writ  of  habeas  corpus.'    In  our  own  countryi  it 


*  Awdley  v,  Joy,  Poph.  176 ;  Rex  o»  CommiaBioiien  of  Ezeise,  9  T.  R. 
385,  per  AshnnI,  J. ;  Rex  v.  Winchelsea,  9  Lev.  86.  It  eeems  that  aneienl- 
ly  the  Court  of  Chancery  exerctsed  the  power  of  iasaing'  writs  of  mandanmi 
to  inferior  oonrta,  though  not  to  the  Kipg's  Bench.  The  Rbten*  Gim,  1 
Vem.  R.  175. 

'  Eez  9.  Commiasioners  of  Excise,  9  T.  R.  386 ;  Rex  v.  Winehebea,  t 
Lot.  86. 
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is  issuable,  in  g^ieral,  by  the  highest  courts  of  ordinary  juris- 
diction in  the  several  States ;  Courts  of  Error  never  issuing 
this  writ  By  "  ordinary  "  we  do  not  of  course  mean  '^  origi- 
nal "  jurisdiction ;  and  in  Pennsylvania,  though  a  statute  of 
that  State  provides,  that  the  Supreme  Court  shall  have  no 
original  jurisdiction  in  civil  caseSy  this  does  not  deprive  that 
court  of  the  power  of  issuing  a  mandamus.*  Neither  does  an 
act  prohibiting  a  court  from  trying  issues  of  fact  in  bank, 
prevent  it  from  issuing  a  mandamus ;  for,  at  common  law,  the 
return  to  a  mandamus  must  be  received  as  true,  until  it  is 
proved  to  be  false  in  an  action  for  a  false  return,  which  may 
be  brought  in  some  other  court'  The  Circuit  Courts  of  the 
United  States  may  also  issue  writs  of  mandamus ;  but  their 
power  in  this  particular  is  confined  exclusively  to  those  cases 
in  which  it  may  be  necessary  to  the  exercise  of  their  jurisdic- 
tion.' And  on  error  to  the  Circuit  Court  for  the  District  of 
Columbia,  it  was  determined  by  the  Supreme  Court  of  the 
United  States,  that  a  writ  of  error  would  lie  under  the  act 
relating  to  the  District  of  Columbia,  which  is  similar  in  its 
provisions  to  the  judiciary  act  of  1789,  c.  20,  sec.  22,  to  reverse 
the  judgment  of  the  Circuit  Court,  awarding  a  peremptory 
mandamus,  to  admit  the  defendants  in  error  to  the  offices  of 
directors  in  the  Columbian  Insurance  Company,  where  the 
matter  in  controversy  amounted  to  one  thousand  dollars. 
The  value  of  an  office,  it  was  held,  must  be  ascertained  by 
the  salary.* 

I 

$2.    As  the  writ  of  mandamus  is  not  a  writ  of  right,  it  is 
not  granted,  of  course,  but  only  at  the  discretion  of  the  court 


>  Commonwealth  v.  CommissioneiB  of  Laooaaler,  6  Binn.  (Podd.)  R.  5. 

*  Ibid.  la  PennsyWania  the  practice  is  oot  to  iasne  writs  of  mandamnay 
exeept  from  the  court  which  aita  in  the  diatrict  in  which  the  peraona  leaide, 
to  whom  the  mandamoa  ia  to  be  directed.  Commonwealth  v.  Clark,  9  Serg. 
ft  Rawle  (Penn.)  R.  68. 

'  Molntire  v.  Wood,  7  Crancb,  504 ;  McClnng  o.  Silliman,  6  Wheal.  B. 
598 ;  Smith  v.  Jackaon,  1  Paine,  C.  C.  R.  453. 

4  Colombian  Ina,  Co.  v.  Wheelwright,  7  Wheat.  R.  534. 


632  PRIVATE  CORPORATIONS.  [CH.  XX. 

to  vihom  the  aj^icatioa  for  it  it  nmde;  and  this  diaciBtkn 
-win  not  be  exeiciaed  in  favor  of  the  applicant,  unleB  aone 
jtiat  or  uaefiil  purpose  may  be  answemd  by  the  viiL*  Hie 
motkm  for  it  must  be  founded  on  affidarits  drawn  i^»  in  a» 
certain  and  fimnai  a  manner^  that  an  indictment  fw  parpuy 
may  be  sustained  upon  thenii  if  the  areiraents  be  wilfotty 
false/  If  the  oorpcnation  is  by  j^escription,  its  censtitiitkii 
83  well  as  the  applicant's  rij^t,  must  be  pioTed  by  affidavit ; 
if  by  charter,  a  copy  of  the  charter  miist  be  produced  at  die 
time  of  making  the^motioo.'  In  England,  if  the  affidarits  be 
sworn  in  court,  or  befinre  a  judge  at  chamben,  they  need  aol 
be  entitled  in  the  King's  Bench*  But  if  sworn  before  a  com- 
missioner, they  must  be  entitled  of  the  court,  unless  they  asy 
<' before  A.  B.  commissioner  of  Oe  Court  o£  King's  Bench." « 
Strictly  speaking,  the  affidavits  ahouki  not  be  entitled  with  the 
names  of  any  parties;  for  there  is  at  die  time  no  came  pendiog 
before  the  court  In  die  Court  of  King's  Bench,  die  pnetice 
seems  to  have  varied  upon  this  point,*  until  settled  by  a  rale 
of  court^  In  New  York,  a  mt^n  for  a  mandamns,  groundei 
upon  affidavits  thus  entided,  was  denied ;  for  it  was  said  by 
the  court,  that  an  indictment  for  perjury  in  making  sndi  aa 
affidavit  must  foil,  as  it  could  not  be  shown  that  the  cause  of 
which  the  affidayit  was  entitled,  existed  in  the  court,  when 
the  affidavit  was  made.^    Where,  however,  an  affidavit  wu 

^  Rex  V.  Commianoiien  of  £zoi8e»  8  T.  R.  385 ;  Corpontioii  o.  PisMinf, 
4  Mart.  (La.)  R.  (N.  8.)  189 ;  Tan  Reoaaelaer  o.  Sheriff  of  Albany,  1  Gov. 
(N.  y.)  B.  fiOl. 

'  Rqx  9.  Chester,  1  T.  R.  403;  R^x  v.  Lpsdqn^  X  T.  R.  485 ;  Rex  p. 
Ely,  3  T.  R.  336  ;  Anon.  9  Barnard,  937. 

«  BnL  N.  P.  900 ;  Selv.  N.  P.  1076. 

*  Rex  V.  Hare,  13  East,  189.  The  entitlmg  the  afidavit  of  the  oonrtia 
whiehitwasBwomwiHttotntlaleil.   Ek  parte  La  Fargo,  6  OewNi(M.T.) 

R.ai. 

*  Rm  V.  Lewis,  1  Stra.  704 ;  Rex  v.  Jomo,  1  Stra.  704,  705;  Res  ■• 
Piemon,  Ab&.  318 ;  Bowi  v.  Bewi,  3  T.  R.  601 ;  Rex  e.  HaniMM,  6  T. 
R.60;  King,  qoi  tame.  Cole,  6  T.R.  640;  Clarke  e. Oamhome,  7 T. B. 
391. 

*  7  T.  R.  454. 

'  Haight  V.  Tomer,  2  Johni.  (N.  Y.)  R.  37i,  87|,  373. 
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entitled  '^  Sup.  Court  in  the  matter  of  J.  L.  v.  The  Judges, 
9ui"  it  WB8  permitted  to  be  read ;  upon  the  ground  that  it  was 
not  entitled  as  of  a  case  pending  in  court,  and  did  not  there- 
fore fall  within  the  spirit  of  the  rule.*  When  an  application 
is  made  for  a  mandamus,  and  the  question  is  one  which  the 
parties  litigant  are  desirous  of  ha¥ing  tried,  the  court  will 
grant  the  writ  for  that  purpose,  or  they  will  direct  an  issue  to 
be  tried.  But  in  such  cases,  a  foundation  must  be  laid  before 
tiiem,  and  they  must  see  that  there  is  some  ground  for  the 
af^oation.  The  writ  will  not  be  granted  merely  for  asking.* 
Before  proceeding  to  bear  the  parties  on  a  motion  f<Nr  a  man- 
damus to  a  board  of  examiners,  to  compel  them  to  give  a 
certificate  of  election  to  a  county  commissioner,  another  havr 
ing  on  a  new  election  been  elected  to  his  place,  the  Supreme 
Court  of  Massachusetts  ordered  notice  of  the  application  first 
le  be  given  to  die  incumbent.* 

$  3.  Previous  to  the  time  of  Lord  Mansfield,  the  principlea,  , 
upon  which  the  writ  of  mandamus  ought  to  be  granted,  do  not 
a^ear  to  have  been  well  settled  or  understood;  and  from  an 
attention  to  the  letter  of  former  precedents,  rather  than  to  the 
nature  of  this  useful  remedy,  it  would  seem  thai  the  eariier 
judges  sometimes  denied  it,  where,  at  the  present  day,  it  would 
undoubtedly  be  granted.    The  great  judge,  whom  we  have 
just  mentioned,  indeed,  tells  us,  that,  at  his  time,  within  the  | 
fafi  eeniuryj  it  had  been  liberally  interposed  for  the  benefit  (^  , 
the  subject,  and  the  advancement  of  justice,    llie  original  ] 
nature  of  the  writ,  says  he,  and  the  end  for  which  it  was  ' 
framed,  direct  upon  what  occasions  it  should  be  used.    It  was 
introduced,  to  prevent  disorder  from  a  failure  of  justice,  and  a 
defect  of  police.    Therefore  it  ought  to  be  used  upon  all  occa- 
sions, where  the  law  has  established  no  specific  remedy,  and 
where  in  justice  and  good  government  there  aught  to  be  one. 


*  Ex  parte  La  Farge,  6  Cow«a  (N.  T.)  R.  61. 

*  Per  Lord  Mansfield,  1  T.  R.  338,  334. 

'  Strong  V.  Petitioner,  &o.  90  Pu*.  (Mass.)  R.  404. 
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The  value  of  the  matter,  or  the  degree  of  its  importance  to  Ike 
pubUe  police^  is  not  scrupulously  weighed.  If  there  be  a  righi^ 
and  no  other  specific  remedy,  this  should  not  be  denied.* 

1.  Accordingly  in  case  of  public  corporations,  it  has  been 
decided  that  a  mandamus  Ues  to  compel  them  to  proceed  to 
the  election  of  a  new  mayor,  at  any  time  after  the  charter  day 

j  has  passed  without  such  election,  where  the  former  mayor, 
having  power  to  do  so,  holds  over,  and  refuses  to  convoke  an 
assembly  for  that  piurpose ;  unless  indeed  the  charter  restrain 
the  right  of  electing  to  a  particular  time; '  to  compel  a  new 
election  of  a  mayor,  where  the  reelection  of  the  formor  wajfx 
was  void ;  *  to  compel  the  corporation  to  proceed  to  an  election 
of  members  to  supply  vacancies  in  a  definite  integral  class, 
after  a  reasonable  time  has  expired  from  the  period  of  their 
occurrence,  during  which  they  have  neglected  to  fill  them  up ; 
nor  is  it  an  objection  to  the  granting  of  the  writ,  that  at  the 

'  time  of  application  for  it,  an  information  in  the  nature  of  a 
quo  warranto  is  pending  against  the  mayor  and  corporators,  to 

.  whom  it  is  directed.^    It  will  also  be  granted  to  compel  tbs 

I  corporation  to  proceed  to  the  election  of  one  out  of  two  per- 
BODB  put  in  nomination  for  an  office,  when  the  course  of  pio- 
ceeding  is  for  one  class  of  the  corporation  to  nominate  two 
persons,  of  whom  another  class  is  to  elect  one  into  office.* 
And  though  the  officers  be  annual  ministerial  officers,  as  mace 
bearers,  yet  if  public  ministers,  and  necessary  in  the  execution 
of  the  judicial  functions  of  the  corporation,  and  not  mere 
servants,  a  mandamus  lies  to  the  corporaticm  to  compel  it  to 
elect  them.*    A  mandamus,  however,  will  not  be  granted  to 


'  Rex  o.  Barker  and  another,  3  Bnrr.  1267 ;  The  King  o.  The  Commit- 
moners  of  the  land  tax  in  St.  Martin  in  the  Fields,  1  T.  R.  148,  149 ;  and 
aee  The  People  ex  rel.  Worthington  Hodgkinson  v.  Alfred  G.  SteTesa, 
5  HiU  (N.  T.)  R.  616. 

*  Rex  o.  Camhridge,  4  Bnrr.  3011 ;  Rex  v.  Oregory,  8  Mod.  113, 127. 

'  Reg.  V.  Pembroke  Corp.  8  Dowl.  (P.  C.)  309. 

^  Anon.'  3  Barnard,  336 ;  Rex  o.  Gramponnd,  6  T. R.  303 ;  Rex  o.  Fowej, 
3  Bam.  &  Creaw.  596 ;  S.  C.  4  D.  &  R.  139. 

■  Rex  V.  Abingdon,  1  Lord  Raymd.  561 ;  Rex  «.  Ely,  9  T.  R.  334. 

'  Rex  V.  St.  Martin,  1  T.  R.  149 ;  Rex  o.  IdTerpool,  1  Bamazd,  63. 
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compel  a  corporation  to  supply  vacancies  in  an  indefinite  class, 
if  sufficient  remain  out  of  whom  to  elect  members  for  the  defi- 
nite class ;  since  this  would  be  lessening  their  chance  of  being 
elected  into  the  definite  class.  In  such  case,  the  application 
ought  first  to  be,  to  compel  the  corporation  to  fill  up  the  va- 
cancies in  the  definite  body ;  and  afterwards,  to  prevent  a  dis- 
solution of  the  corporation,  the  court  would  perhaps  grant  a 
mandamus  to  elect  a  sufficient  number  into  the  indefinite  class, 
although  it  may  be  very  difficult  to  point  out  how  many  are 
to  be  elected,  which  is  a  strong  argument  against  granting  the 
writ^  It  has  also  been  resolved,  that  a  mandamus  would  he 
to  compel  a  dean  and  chapter  to  fill  up  a  vacancy  among  the 
canons  residentiary;  and  that  on  such  a  mandamus  the  court 
would  compel  the  election  at  the  peril  of  those  who  resisted.* 
We  see  no  reason  why  the  same  remedy  should  not  lie  against 
a  private  corporation  aggregate,  to  enforce  an  obedience  on  the 
part  of  the  members  to  the  charter,  or  act  of  incorporation  un- 
der which  they  act,  if  they  neglect  or  refuse  to  elect  their  proper 
officers.  In  the  case  of  Rex  v.  The  Bishop  of  Ely,*  the  Court 
of  King's  Bench  awarded  a  mandamus  against  the  bishop, 
commanding  him  to  appoint  as  master  one  of  two  fellows  pre- 
sented to  him  by  the  fellows  of  a  college ;  holding  that  he  eU' 
joyed  his  power  of  appointment  not  in  virtue  of  his  visitatorial 
capacity,  but  by  the  special  appointment  of  the  founder.  And 
in  the  King  v.  The  Master  and  Fellows  of  St  Catharine's 
HaU,^  which  was  an  application  for  a  mandamus  to  a  college, 
commanding  them  to  declare  a  fellowship  vacant,  and  to  pro- 
ceed to  the  election  of  another  fellow,  though  the  Court  of 
King's  Bench  disclaimed  jurisdiction  over  the  particular  case, 
as  being  in  the  King  in  Chancery,  yet  no  objection  was  taken 
that  mandamus  could  not  lie,  to  compel  an  election  in  case  of 
a  private  corporation. 
2.  In  case  of  a  public  corporation,  it  has  been  decided,  that 

>  Rex  o.  Fowey,  2  B.  as  C.  590,  593 ;  S.  C.  4  D.  &  R.  139. 
"  Biahop  of  Chichester  v.  Harwtrd  &  Webber,  1  T.  R.  650. 
•  9  T.  R.  890. 
M  T.  R.  833,  843,  844,  945. 
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if  a  corporator  duly  elected  refose  or  neglect  to  take  upon  faini* 
self  the  execQtion  of  his  office,  a  mandamus  will  issue  to  com- 
pel him  to  do  so ;  thou|^  the  defendant  may*  either  Aow  lot 
cause  upcnn  the  rule,  or  plead  to  the  writ  any  sufl&ctent  excuse 
for  not  accepting  the  office.' 

3.  Numerous  cases  are  found  in  the  books,  frcnn  which  it 
appears  that  mandamus  lies,  to  admit  one  elected  to  an  office 
in  a  corporation,  to  the  legal  possession  of  his  ri^t  The 
writy  however,  confera  no  title  upon  the  person  admitted,  its 
sole  operation  being  to  put  him  in  a  situation  to  enforce  his 
fotmer  title,  if  sufficient  in  law.  For  Ae  sake  of  preserring 
peace  in  oorpomtions,  it  will  not  be  granted,  unites  the  appb* 
cant  show  a  prima  facie  title.  Thus,  it  lies  to  conipd  the 
proper  officers  to  admit  to  the  possession  of  his  office  or  {riaos 
one  dected  to  be  mayor,  bailiff,  or  other  officer,  an  aUennsn, 
jurat,  capital,  or  other  burgess ;  one  of  the  approved^men,  or 
one  of  the  eight-men,  if  the  affidavits  show  that  approved-men, 
or  eighi-men,  are  a  class  of  corporate  officers ;  a  high  steward^ 
a  common-councilman,  recorder,  a  town  clerk,  a  steward  of  a 
court  leet,  an  attorney  of  the  court  of  a  liberty ;  a  livery  man 
of  a  company,  being  a  member  of  a  municipal  corporation ;  a 
sword  bearer,  if  an  officer  of  justice  -,  a  seTfeant,  a  constable^ 
a  bailiff,  though  a  ministerial  officer,  or  even  a  common  free- 
man.*    It  will  lie  also  to  compel  the  proper  officers  to  admit  to 


^  Rex  9.  Merchant  Tailors,  S  Lev.  300;  Rexi\Be4fM,  1  East, 80; 
Rex.  V.  BrowD  &  Rex  o.  Leylaod,  3  M.  &  S.  186, 188. 

'  2  Rol.  Abr.  Rest,  p.  4,  8,  7 ;  Steven's  Case,  T.  Ray.  431 ;  Shnttlewoith 
t>.  Liocoln,  2  Bulst.  122  ;  Rex  v.  Canteibary,  I  Lev.  119 ;  TayIor*8  Case, 
Poph.  133 ;  Bruthwaite*s  Case,  Vent.  19 ;  Anon.  1  Ler.  148 ;  Rex  v.  YHi- 
ton,  5  Mod.  267 ;  Clerk's  Case,  Cro.  Jae.  diO ;  Parker'e  Case,  I  Vest  III ; 
Rex  t;.  Tidderley,  Sid.  14 ;  GnilfordCase,  T.  Ray,  158 ;  Roe's  Case,  Cook 
145 ;  London  e.  Eetwick,  Sty.  32 ;  Bret's  Case,  Comb.  214 ;  Rex  v.  Welis, 
4  Bnrr.  1999 ;  Anon.  Dyer,  332,  b.  n.  ;  Taremer'a  Case,  T.  Ray,  446 ; 
Middleton's  Case,  1  Sid.  169 ;  Milward  o.  Thatcher,  2  T.  R.  87;  Stamp'b 
Case,  T.  Ray,  12 ;  Baxter's  Case,  Sty.  365 ;  AadJey  v.  Joyce,  Poph.  176 ; 
S.C.  Noy,  78;  Dighton,  1  Vent.  78,  69;  Rex  v.  Campion,  1  Sid.  M; 
Baxter's  Case,  Sty.  457;  Hurst's  Case,  1  Lev.  76  ;  S.  C.  1  Sid.  94, 162; 
Anon  &  Rex.  v.  Westmnister,  Comb.  244 ;  Rel.  Abr.  456. 
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the  freedom  of  a  corporation  any  of  that  class  of  persons,  who 
are  possessed  of  an  incorporate  right  according  to  the  regula- 
tions of  the  constitution,  such  as  apprentices  who  have  served 
their  time ;  and  to  take  all  such  steps  as  may  be  necessary, 
preparatory  to  their  admission.*  This  writ  has  also  been  grant- 
ed to  compel  an  insurance  company  to  swear  in  a  director,  the 
company  having  been  created  by  charter  from  the  crown  ;*  to 
restore  directors  of  a  banking  corporation,  who  were  refused 
the  exercise  of  their  rights  as  directors  by  a  majority  of  the 
board,'  or  a  member  of  a  navigation  company  who  was  dis- 
firanchised  without  notice  or  opportunity  of  defence ;  *  to  com- 
pel the  trustees  of  a  meeting-house  to  admit  a  dissenting  min- 
ister who  was  duly  elected,*  and  trading  companies  to  admit 
as  members  those  entitled  to  become  such.*  It  will  not,  how- 
ever, lie  to  the  benchers  of  one  of  the  inns  of  court,  to  compel 
them  to  admit  an  individual  a  member  of  the  society,  with  a 
view  to  his  qualifying  himself  to  be  called  to  the  bar,^  nor 
will  it  lie  to  compel  the  benchers  to  call  to  the  bar  a  member 
of  the  society,  who  has  complied  with  all  the  usual  requisites, 
such  as  paying  the  dues,  and  performing  the  exercises.'  The 
original  institution  of  the  Inns  of  Court,  says  Lord  Mansfield, 
nowhere  precisely  appears ;  but  it  is  certain,  that  they  are  not 
corporations,  and  have  no  constitution  by  charters  from  the 

"  Townsend's  Case,  T.  Ray,  69  ;  S.  C.  1  Lev.  91 ;  S.  C.  1  Sid.  107 ; 
Green  v.  Darham,  1  Burr.  131  ;  Clithero  Case,  Comb.  339  ;  Rex  v.  Lod- 
1am,  8  Mod.  270 ;  Waonel  v.  LoDdorf,  1  Stra.  675 ;  Rex  v,  Harrison,  3 
Burr.  1328 ;  S.  C.   W.  Black.  3713. 

'  Anon.  1  Stra.  696. 

'  Prieur  &  Labotat  v.  President,  &c.  Com.  Bank,  7  Louisiana  R.  M)9. 

*  Delacy  v,  Neuse  River  Nav.  Co.  1  Hawk.  (N.  C.)  R.  274. 
'  Rex  V.  Barker  et  al.,  3  Burr.  1265. 

'  Da  Costa  and  the  Russia  Company,  2  Stra.  783  ;  Rex  v.  March,  2  Burr. 
999. 

^  The  King  «.  The  Benchers  of  Lincoln's  Inn,  4  B.  &  C.  855.  The  court 
considered,  that  it  had  no  authority  to  interfere  with  the  Society  of  Barnard's 
Inn,  and  refused  a  mandamus  to  compel  them  to  admit  an  attorney  into  the 
society.     Rex  v.  Barnard's  Inn,  5  Ad<i]ph.  &  Ellis  (K.  B.)  17. 

*  The  King  V.  Gray's  Inn,  1  Doug.  353;  and  see  Sti.  467;  Ray,  69; 
Mar.  177. 
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prown.  They  are  voluntary  societies,  which  for  ages  ha^e 
submitted  to  government  analogous  to  that  of  other  seminaries 
of  learning.  But  all  the  power  they  have  concerning  admis- 
»on  to  the  bar  is  delegated  to  them  by  the  judges,  and  in  every 
instance,  their  conduct  is  subject  to  the  control  of  the  judges  as 
visitors.  The  ancient  and  usual  way  of  redress  is  by  appeal 
to  Hie  judges.^  Where  a  statute  provided  that  any  subject  de- 
siring admission  to  a  particular  company  should,  on  request 
made  for  that  purpose  by  hjmself  or  any  other  person  to  the 
governor  or  deputy  governor  of  the  company,  be  admitted  a 
member,  on  payment  of  a  certain  sum  for  the  use  of  the  com* 
pany,  and  taking  the  oath  prescribed  by  the  statute ;  it  was 
held,  that  a  mandamus  lies  to  compel  the  governor  or  deputy 
governor  to  admit  any  person  desiring  it,  and  tendering  the 
sum,  and  offering  to  take  the  oath.'  Although  a  mandamus 
will  not  be  granted  to  admit  a  deputy  on  the  application  of  the 
deputy  himself,'  it  will  be  on  the  application  of  the  principal, 
if  he  be  empowered  to  appoint  a  deputy/  If  the  charter  has 
not  empowered  him  to  appoint  a  deputy,  but  the  corporation 
have  subsequently  imposed  new  duties  upon  him,  to  be  pa- 
formed  in  person  or  by  deputy,  the  writ  will  not  be  granted  to 
admit  his  deputy  to  the  place  of  deputy,  generally,  but  per* 
baps  to  the  discharge  of  those  particular  duties  subsequently 
imposed.  Unless,  therefore,  the  constitution  has  declared  the 
deputy  to  be  a  corporate  officer,  the  mandamus  must  not  be  to 
admit  and  swear  in  the  deputy  as  a  member  of  the  corporation, 
but  merely  to  the  discharge  of  his  delegated  office.*  On  an 
^  application  for  a  mandamus  to  compel  admission  to  an  office, 
the  affidavits  must  show  the  nature  of  the  office,  unless 
it  be  one  judicially  noticed  by  the  court,  as  that  of  mayor, 
&c. ;   in  order,  that  the  court  may  know,  that    the  office 

>  The  King  v.  Gray's  Ian,  1  Doug.  354,  355. 

>  B.  R.  H.  261 ;  9  Kyd  on  Corp.  303. 

'  Rex  V.  President  des  Marches,  1  Lev.  306. 

«  Rex  V.  Clapham,  1  Vent.  HI ;  Rex  v.  Ward,  9  Sira.  807 ;  Rex  e.  St. 
Alhans,  12  East,  559,  n. ;  Rex  v,  Gravesend,  2  B.  &  C.  604;  S.  0.  4  D. 
.&  R.  117  ;  Jones  v.  Williams,  5  D.  &  R.  660. 

»  Ibid. 
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is  of  such  a  nature  that  a  mandamus  will  lie  to  compel  admis- 
sion to  it>  The  afiSdayits  must  also  show  the  mode  of  elec- 
tion, or  the  corporate  regulations  for  admission,  the  prelimina- 
ry conditions,'  the  applicant's  title  by  election,  or  the  acquisi- 
tion of  an  inchoate  right  to  admission,  his  performance  of  the 
conditions,  that  he  has  made  due  application  to  the  proper  offi- 
cer to  admit  him,  and  been  rejected.*  It  must  also  appear, 
that  he  has  complied  with  any  statute  regulations,  necessary 
to  his  admission  to  the  office.^  Though  a  mandamus  to  ad-  ' 
mit  gives  no  title,  yet  it  will  not  be  granted,  when  there  is  an 
officer  de  facto,  though  that  officer  be  in  under  a  peremptory 
mandamus  obtained  by  collusion,  and  claim  under  the  same  | 
election  with  the  applicant ;  for  the  remedy  is  to  try  the  title  \ 
of  the  officer  de  facto  on  an  information  in  the  nature  of  a  quo 
warranto,  on  which  if  judgment  of  ouster  go  against  the  de- 
fendant, a  mandamus  may  be  granted  with  less  inconveniency 
to  the  corporation ;  nor  will  it  be  granted  to  admit  to  office  the 
candidate  therefor,  on  account  of  improper  votes  having  been 
received  for  one  who  was  declared  elected,  had  accepted  the  of- 
ISice,  and  made  the  requisite  declaration/  But  though  the  office 
be  full,  if  quo  warranto  does  not  lie,  a  mandamus  will  be  grant- 
ed ;  otherwise,  in  many  cases,  the  applicant  would  be  without 


*  AnoD.  3  Mod.  316;  Rex  v.  Guilford,  1  Lev.  169;  S.  C.  T.  Ray,  159. 

*  Rex  V,  Newlio?,  3  T.  R.  310 ;  Moore  v.  Hastinge,  C.  T.  H.  353,  369. 

*  Moore  v,  HaatiDgs,  C.  T.  H.  353,  363  ;  Rex  v.  West  Looe,  3  B.  &  C. 
686.  '*  If  there  is  a  fioe  payable,  it  is  neceaeary  to  ahow  a  tender  of  it ;  bat 
if  it  be  said,  that  there  ia  a  reaaooable  yi7i6  payable  by  costom,  and  it  has 
been  usual  to  receive  a  certain  sum,  it  is  sufficient,  without  showing  the 
amount ;  and  it  is  sufficient  also  to  allege  a  tender  of  a  reasonable  fine,  with- 
out  stating  the  amount ;  for  a  reasonable  fine  does  not  imply  a  fine  uncertain 
or  any  discretion  in  the  officer  to  vary  the  amount,  or  dispute  the  reason- 
ableness of  the  usual  payment ;  it  is  only  necessary,  that  the  court  shoaM 
perceive  that  the  officer  hss  been  previously  called  upon  to  do  his  duty,  and 
that  the  applicant  is  in  no  default.  Wilcox  on  Mun.  Corp.  372,  373,  part 
9,  tit.  85 ;  Moore  t^.  Hastings,  C.  T.  H.  353,  369. 

*  Crawford  v.  Powell,  9  Burr.  1016  ;  Rex  t;.  Monday,  Cowp.  590,  510; 
Rex  r.  Hawkins,  10  East,  916 ;  Rex  v.  Parry  &  Philfips,  14  East,  661. 

*  Rex  V.  Winchester,  9  Nev.  &  P.  (0.  B.)  974. 
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remedy.'  Where  one  had  been  previously  admitted  to  a  cor- 
porate office  mider  a  peremptory  mandamus,  the  court  refused 
the  writ  to  another  applicant  who  claimed  to  have  be^i  duly 
elected.  The  person  admitted  under  the  peremptory  manda- 
mus was  considered  the  officer,  until  the  matter  had  been  tried 
by  an  action.'  A  mandamus  to  admit  will  not  be  granted  to 
an  applicant  elected  contrary  to  an  usage,  that  the  same 
person  shall  not  be  elected  to  the  office  for  more  than  two 
years  in  succession ;  and  though  there  be  evidence  ki  expla* 
nation,  if  there  be  none  in  contradiction  of  the  usage,  the  court 
will  summarily  determine  upon  it  without  sending  the  ques- 
tion to  a  jury.*  Where  an  application  is  made  for  a  writ  to 
swear,  or  admit,  the  court  will,  in  case  the  right  appear  plain, 
grant  the  writ  upon  the  first  motion,  otherwise  the  rule  will 
only  be  granted  nisi.^ 

/  4  Where  a  public  statute  requires  all  persons  in  possession 
of  corporate  offices  to  take  a  particular  oath,  under  penalty  aS 
being  displaced,  a  mandamus  may  be  directed  to  an  eleemo- 
synary corporation,  commanding  it  to  remove  certain  perscms 
from  their  offices,  for  a  non-compliance  with  the  statute.*  lit 
this  case,  says  Mr.  Kyd,  a  quo  uturcmio  would  not  have  Iain, 
because  the  college  was  an  eleemosynary  foundation  j  but  it 
would  lie  in  case  of  corporation  officers  who  should  neglect, 
&c.  and  therefore  a  mandamus  would  not  be  the  proper 
remedy.* 

6.  The  writ  of  mandamus,  when  employed  to  restore  officers 
illegally  displaced,  was  anciently  termed  '^  a  writ  of  restitu- 


tion;"  and  the  title  '*  mandamus"  is  not  found  in  the  older 
abridgments.    The  ancient  writ  appears  to  have  been  confined 


>  Rex  o.  Barker,  3  Burr.  1965 ;  Rex  v.  Colcbeater,  2  T.  R.  860;  Rex  r. 
Thatcher,  1  D.  &  R.  427  ;  People  «.  The  Corpgratioo  of  N.  T.  3  Johna. 
(N.  Y.)  Caa.  79. 

*  Rex  V.  Turner,  T.  Jones,  S15. 

*  Rex  V.  London,  1  T.  R.  486. 

«B.  N.  P.  199 ;  Rex  v.  Jotham,  3  T.  R.  377. 

*  Rex  V.  St.  John's  College,  Skin.  549 ;  S.  C.  3  Salk.  830. 

*  8  Kjd  on  Corp.  337,  n.  a. 
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exclusively  to  offices  of  a  public  nature ;  *  but  in  modern 
times,  the  writ  of  mandamus,  as  we  have  before  remarked, 
lies  wherever  there  is  a  rigktj  and  no  other  specific  remedy  to 
inforce  it.  In  generalj^lTwitrBe^mntedlo  restore  wherever 
it  would  be  granted  to  admit  a  member  or  officer  of  a 
corporation.  If  a  corporator  has  been  unjustly  or  irregu* 
larly  amoved,  or  suspended  from  his  office,  or  disfran- 
chised, the  court  will  grant  a  mandamus  to  restore  him.'  The^  i 
dd  rule  appears  to  have  been,  that  a  mandamus  will  lie  to  \ 
compel  an  admission  or  restoration  to  no  place  or  office,  unless 
it  have  some  relation  to  the  public ;  and  upon  this  ground,  an 
application  for  one  to  be  directed  to  a  company  of  gunmakers, 
commanding  them  to  restore  an  approver  of  guns,  who  had 
been  deprived  of  his  place,  was  rejected.'  So,  too,  because  his 
oSce  was  not  of  a  public  nature,  the  court  refused  a  manda-- 
mus  to  restore  a  surgeon  to  an  hospital.'*  Partly  upon  the 
same  ground,  a  mandamus  was  refused  in  Lord  Holt's  time, 
to  restore  a  man  to  the  office  of  clerk  of  a  butcher's  company;* 
though  it  was  afterwards  granted  upon  the  ground,  that  the 
case  was  the  same  with  that  of  a  town  clerk,  in  which  a  man- 
damus had  often  been  granted.*  In  the  time  of  Lord  Mans-  ^ 
field,  however,  a  more  Uberal  doctrine  was  established ;  and 
die  value  of  the  matter,  or  the  degree  of  its  importance  to  the 
public  police,  was  not  scrupulously  weighed.^  An  assize  lay 
for  a  tenant  of  an  office,  in  fee,  in  tail,  or  for  life ;  against  the 
tenant  of  a  freehold,  or  against  the  tenant  and  the  disseisor, 
where  the  office  was  one  of  profit,  and  not  of  mere  charge.* 
Upon  the  grdlind  that  an  assize  was  another  specific  remedy, 
a  mandamus  was  formerly  refused,  where  the  assize  would 

«  SSel.  N.  P.  (Wheat.'s  ed.)  817. 

*  See  oases  cited  aote,  page  56d. 

'  Vaughn  v.  Compaoy  of  Ganmakers  in  London,  6  Mod.  69. 
^  Comb.  41. 

*  White's  Case,  6  Mod.  18 ;  S.  C.  3  Salk.  839. 

*  White's  Case,  2  Ld.  Raymd.  959,  1004. 
^  Per  Lord  Mansfield,  Rex  v.  Barker  and  another,  3  Bnrr.  1267. 
»  John  WebVs  Case,  8  Co.  47 ;  2  Inst.  312 ;  P.  N.  B.  177 ;  Com.  Dig. 

Asnxe,  B.  2,  3,  4.  5,  6 ;  B.  R.  H.  100. 
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lie.^  The  remedy  by  assize,  says  Mr.  Kyd,  has  now  beoome 
obsolete,  and  therefore  the  question,  whether  it  will  lie,  neyer 
makes  any  part  of  the  consideration,  whether  a  mandamus 
ought  to  be  granted  or  not'  The  nature  of  the  interest,  which 
the  possessor  of  a  place  or  office  has  in  it,  seems  now  the 
principal  question  to  be  considered  on  an  application  for  a 
mandamus,  either  for  admission  or  restoration.'  It  would  not 
lie  to  restore  an  officer  at  the  will  of  the  corporation,  unless  it 
is  said,  he  is  turned  out  by  others  than  the  corporation.*  Mr. 
Willcock  justly  remarks  upon  this  case,  that  he  does  not  know 
how  he  could  be  turned  out  by  others ;  for  their  attempt  could 
not  amount  to  an  amotion,  but  a  mere  preclusion  and  dis- 
turbance in  the  exercise  of  his  right*  In  Rex  v.  Slatford,'  it 
was  resolved,  that  where  a  man  was  elected  to  hold  at  will,  he 
may  be  removed  at  pleasure,  without  cause  shown;  ^  yet,  that 
if  it  did  not  appear  that  the  corporation  had  declared  thdr 
will  to  remove  him,  the  court  might  grant  him  restitution.  A 
query  is  made  in  the  case,  whether  a  removal  by  the  corpora- 
tion is  not  a  declaration  of  their  will.  A  mandamus  has  been 
granted  to  restore  a  clerk  to  a  butcher's  company,'  a  clerk  to 
a  company  of  masons,  a  treasurer  to  the  governors  of  the  new 
water  works,*  a  clerk  or  surveyor  of  the  city  works,"  a  town 
clerk,  a  common  clerk  of  a  viU,  a  parish  clerk,  a  sexton,  and  a 
scavenger."    In  England,  it  has  been  decided,  that  it  lies  to 

^  White's  Case,  6  Mod.  18;  and  see  Comb.  244 ;  1  T.  R.  4M ;  Coab. 
347,  348. 

*  2  Kyd  OQ  Corp.  320 ;  Whitens  Case,  2  Ld.  Raymd.  951^  1004. 
'  2  Kyd  on  Corp.  320. 

^  Anon.  1  Barnard,  1S5;  and  see  t  Sid.  15. 

*  WiUeock  on  Man.  Cwp.  378. 

*  Comb.  419. 

V  See  Dighton's  Case,  Sid.  461 ;  S.  C.  1  Vent.  77,  83. 
■  White's  Case,  2  Ld.  Raymd.  1004. 

*  Rex  V.  GoTornors  of  Water  Works,  1  Lot.  123  ;  S.  C.  2  Sid.  119 ; 
Middketon's  Case,  1  Sid.  160. 

^  Rex  V.  Mayor,  &c.  of  London,  2  T.  R.  182,  a. 

"  1  Vent.  143,  153;  Rex  o.  Slatford,  Comb.  419;  Sty,  458;  Rax  t. 
Gaardianos  de  Thame  in  Com.  Oxon.  1  Stra.  115 ;  Rex  v.  Barinr  as4 
another,  3  Burr.  1267,  per  Lord  Mansfield ;  2  Kyd  on  Cerp.  320. 
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restore  the  schoolmaster  of  a  grammar  school  founded  by  the 
crown,  ^  or  the  minister  of  an  endowed  dissenting  meeting- 
house ; '  and  in  our  own  country,  to  restore  a  trustee  of  a 
private  academic  corporation,  though  no  emoluments  were 
attached  to  his  office.'  Here,  too,  the  remedy  has  been  applied 
to  restore  a  member  and  trustee  of  a  religious  corporation,* 
and  in  several  cases,  to  restore  the  members  of  private  corpo- 
rations for  charitable  purposes,*  illegally  expelled.  If,  how- 
ever, the  charter  of  a  society  provides  for  an  offence,  directs 
the  mode  of  proceeding,  and  authorizes  the  society  on  convic- 
tion of  a  member  to  expel  him,  their  judgment  of  expulsion, 
if  the  proceedings  are  not  irregular,  is  conclusive,  and  cannot 
be  inquired  into  collaterally,  by  mandamus^  action,  or  any 
other  mode.' 

A  suspension  from  office  warrants  the  granting  of  this  writ, 
as  well  as  a  removal ;  for  a  suspension  is  a  temporary  amo- 
tion, and  otherwise,  it  is  said,  under  pretence  of  repeated  sus- 
pensions, an  officer  might  be  entirely  excluded  from  the 
advantage  of  his  situation.^  And  the  writ  has  been  granted 
to  restore  a  member  of  an  university,  who  has  been  improperly 
suspended  of  his  degrees.'    As  in  case  of  admission,  so  it  will 


'  Rei  v.  BalliTOs  de  Mor|>eth,  1  Stra.  58. 

'  Rez  9.  Barker  and  another,  3  Burr.  1265  ;  S.  C.  1  Black.  R.  300,  352  ; 
Rex  V.  Jotham,  3  T.  R.  575. 
'  Foller  9.  Plainfield  Academic  School,  6  Conn.  R.  533. 

*  Green  v.  The  African  Methodist  Episcopal  Society,  1  Serg.  &  Rawie 
(Penn.)  R.  254. 

'  Commonwealth  v.  St.  Patrick  Benevolent  Society,  2  Binn.  (Penn.)  R. 
448;  Commonwealth  v.  The  Philanthropic  Society,  5  Binn.  (Penn.)  R. 
486 ;  Commonwealth  v.  The  Pennsylvania  Beneficial  Institution,  2  S.  &  R. 
(Penn.)  R.  141. 

'Commonwealth  9.  The  Pike  Beneficial  Society,  8  Serg.  &  Watts 
(Penn.)  R.  247.  ' 

*  Rex  0.  GaUford,  1  Lev.  162 ;  S.  C.  T.  Ray,  152 ;  Rez  9.  London,  2  T. 
R.  182 ;  Rex  v.  Whiutable,  7  East,  355,  and  n. ;  Willcock  on  Man.  Corp. 
370. 

*  Rex  9.  Univeisity  of  Cambridge,  T.  10,  G.  3 ;  Dr.  Ewia's  Case,  2  Sel. 
N.  P.  (Wheat's  ed.)  824. 
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'  be  granted  to  restore  a  deputy  on  the  application  of  his  prin- 
cipaly  though  not  on  the  application  of  the  deputy  himseUl' 
The  modem  decisions  upon  this  subject  seem  indeed  to  be 
made  in  the  spirit  of  Lord  Mansfield's  rule,  that  wherever 
there  is  a  righi  and  no  other  specific  remedy,  this  will  not  be 
refused.  Where  it  appears  from  the  showing  of  an  officer,  that 
he  has  been  justly  though  irregularly  removed,'  or  in  case  ol 
a  financial  officer  for  life,  or  quamdiu  bene  se  gesserii^  who  is 
suspended  until  he  has  submitted  his  accounts  to  the  proper 
officer,  and  paid  over  the  balance  due,  that  he  has  refused  to 
do  so,  and  been  guilty  of  contumacy  and  improper  condoet 
towards  those  whose  officer  he  is,  a  mandamus  to  restore,  it 
has  been  decided,  will  not  be  granted.'  Neither  will  the  writ 
be  granted  to  restore  one  who  has  beea  ousted  in  quo  wofranio, 
or  who  has  resigned  his  office ;  since  judgment  in  quo  war- 
tanto  is  conclusive  against  the  defendant,  whether  on  the  writ 
or  on  the  information ;  and  after  a  resignation  has  been  ac- 
cepted, the  corporator  cannot  resume  his  office.*  And  where 
A.  was  removed,  and  B.  elected  in  his  place,  afterwaxds  A 
restored  by  mandamus,  and  subsequently  his  office  became 
vacant;  upon  the  application  of  B.  for  a  mandamus  without  a 
new  election,  the  writ  was  refused ;  for  A.  was  a  legal  officer 
at  the  time  of  B.'s  election,  so  that  B.  never  acquired  any 
title  to  the  office.'  It  is,  however,  no  objection  to  the  granting 
of  a  mandamus  to  restore,  that  another  has  been  elected  to  the 
office,  since  the  amotion  of  the  applicant.  In  such  case,  the 
court  will  grant  leave  to  file  an  information  in  the  nature  of  a 
quo  trarran/o, against  the  person  so  elected,  at  the  same  time 
that  they  award  the  mandamus.*    A  party,  whose  right  to 


'  Rex  V.  President  dee  Marches,  1  Ler.  306. 

*  Rex  v.  Axbridge,  Cowp.  593 ;  Rex  «.  Bi»ftil»  Ibyor,  IBl  ft  S.  Stt; 
S.  C.  6  B.  &  A.  731 ;  Rex  v.  Bsnk  of  England,  9  B.  ft  A.  6S0. 

* Rexo.  London,  3  T.  R.  ISd. 

*  Rex  V.  Tidderley,  I  Sid.  14 ;  Rex  o.  Campion,  lb. 

*  Shattleworih  v.  Lincoln,  9  Bnlstr.  199. 

*  Rex  V.  Bedford  Level,  6  £asl,  360 ;  Shattlefworth  v.  Linooln,  2  Bdstr. 
199. 


CH.  XX.]  MANDAMUS.  645 

an  office  has  been  established  by  verdict,  cannot  have  a  per- 
emptory mandamus  to  restore  him,  until  he  has  signed  a 
judgment  in  the  action.^ 

In  the  case  of  Howard  v.  Gage,'  which  was  an  application 
for  a  mandamus  to  restore  an  annual  officer,  it  appearing,  that 
the  validity  of  the  election  was  disputed  upon  the  facts,  the 
Supreme  Court  of  Massachusetts  refused  the  writ,  upon  the 
ground,  that  the  statute  of  Anne  not  having  been  adopted  in 
that  State,  the  verdict  in  the  action  for  a  false  return  would 
not  be  found,  until  after  the  expiration  of  the  year  for  which 
the  party  complaining  was  chosen.     *'The  cases,"  say  the 
court,  '^  in  which  the  writ  of  mandamus  may  be  an  adequate 
remedy,  in  admitting  or  restoring  to  office,  seem  to  be  where 
the  office  is  holden  for  a  longer  term  than  a  year,  or  where  the 
return  to  the  writ  will  involve  merely  a  question  of  law,  so 
that  admitting  the  facts  to  be  true,  a  peremptory  mandamus 
ought  to  go."  •    We  find  nowhere  else  a  refusal  of  the  writ 
upon  this  ground.    The  course  in  England  has  probably  been,  ; 
to  grant  the  writ  of  mandamus,  and  if  the  facts  stated  in  the  { 
return  are  false,  to  leave  the  appUcant  to  his  remedy  in  dam-  \ 
ages  on  his  action  for  a  false  return.    On  application  for  a  | 
mandamus  to  restore,  it  is  unnecessary  for  the  prosecutor  to 
state,  that  he  was  once  in  the  office,  since,  if  this  was  not  the 
case,  it  may  be  shown  by  the  opposite  party .^  As  a  mandamus 
to  admit  or  swear  in  is  merely  to  enable  a  party  to  assert  his 
right,  whereas  a  mandamus  to  restore  places  a  party  in  full 
possession  of  his  office ;  a  distinction  is  made  between  the  two 
cases,  in  the  granting  of  the  writ    In  the  former,  if  the  right  \ 
appear  plain,  the  court  will  grant  the  writ  upon  the  first  mo- 
tion;   whereas,  in  the  latter,  however  plain  the  applicant's 
right  may  appear,  they  will  first  grant  a  rule  to  show  cause  J 
why  such  a  writ  should  not  issue.* 


1  Neale  v.  Bowles,  1  Har.  U  Woll.  S70. 
>  6  (Mass.)  R.  463. 

*  Ibid.  464. 

«  Rex  V.  Caden,  C.  T.  H.  129. 

•  Bol.  N.  P.  190 ;  Rex  v.  Jotham,  3  T.  R.  577. 
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6.  The  writ  of  mandamus  lies,  too,  to  compel  a  corporation 
or  its  officers  to  do  many  other  acts  which,  by  general  law,  or 
by  virtue  of  official  station,  they  are  bound  to  do,  which  the 
party  prosecuting  the  writ  has  a  right  to  have  done,  and  for 
which  there  is  no  other  adequate,  specific,  legal  remedy,  lliiis, 
though  courts  cannot  control  the  acts  of  a  visitor  done  within 
his  jurisdiction,  yet  a  mandamus  lies  to  compel  him  to  exer- 
cise his  visitatorial  power  within  his  jurisdiction ;  as  to  receive 
and  hear  an  appeal.  In  the  words  of  Lord  Kenyon,  the  court 
wiU  put  the  visitatorial  power  in  motion.'  So,  it  lies  to  die 
warden  of  a  college,  conmianding  him  to  affix  the  corporation 
seal  to  an  answer  of  the  fellows  to  a  bill  in  chancery ;  though 
he^Usapprove  of  the  answer,  and  it  is  contrary  to  his  own  sepa- 
rate answer  put  in ;  *  —  to  the  keepers  of  the  common  seal  of  an 
university,  commanding  them  to  put  it  to  the  instrument  of 
appointment  of  their  high  steward,  pursuant  to  a  grace  passed 
in  the  senate ;  *  to  a  master  of  an  hospital  possessed  of  the  ad- 
vowson  of  a  living,  to  compel  him  to  put  the  corporate  seal  to 
a  presentation  where  the  nomination  has  been  made  by  a  ma- 
jority of  the  body  of  the  master  and  brethren,  the  right  to  nom- 
inate being  in  such  body ;  *  and  to  the  mayor  of  a  city  corpo- 
ration, to  compel  him  to  put  the  corporate  seal  to  the  certiS* 
eate  of  an  officer's  election,  where,  by  the  constitution  of  Ae 
corporation,  the  mayor  is  bound  to  certify  the  electbn  to  the 
king  for  his  approbation.*    In  the  Commonwealth  v,  Tbe 


>  The  Eirtg  v.  The  Bishop  of  Lincoln,  9  T.  R.  338,  n.  a. ;  The  King  «. 
The  Bishop  ot  Ely,  9  T.  R.  338;  The  King  v.  The  Bishop  of  Ely,fl 
T.  R.  477 ;  The  Ring  v.  The  Bishop  of  Worcester,  et  al.  4  M.  A  S. 
415  ;  Ayl.  H.  of  Oxford,  vol.  9,  p.  81 ;  Com.  Dig,  Visitor,  C.  See  Chip, 
XIX.  i  5. 

'  Rex  o.  Windham,  Cowp.  377. 

'  Rex  V.  Vice-Chancellar,  &c.  of  Cambridge,  3  Burr.  1648, 

«  Rex  V.  Kendall,  1  Adol.  &  Ellis  (N.  S.)  366 ;  S.  C.  41  Eaj^.  C.  L.  R. 
581. 

*  Rex  V.  York,  4  T.  R.  699,  700;  and  see  Strqng,  Petitioner,  &e.  90 
Pick.  (Mass.)  R.  484 ;  where  a  mandamus  was  held  to  lie  to  a  board  of  ex« 
aminers,  to  compel  them  to  give  a  certificate  of  his  election  to  a  conaty  cdoc 
missioner,  though  another  person,  upon  a   new  election   oidendi  was 
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Trustees  of  St  Mary's  Church/  which  was  an  application  for 
a  mandamus  to  compel  the  trustees  of  a  religious  corporation 
to  affix  the  common  seal  to  certain  alterations  and  amend* 
ments  of  the  charter,  no  objection  was  taken  by  the  court  to 
the  form  of  remedy ;  though,  for  substantial  reasons  of  another 
kind,  the  application  was  rejected.  And  where  the  regula- 
tions of  a  corporation  rendered  it  necessary  for  the  acquisition 
of  the  freedom,  that  the  indentures  of  apprenticeship  should  be 
enrolled,  a  mandamus  was  granted  to  compel  the  proper  offi- 
cer to  enroll  them ;  the  applicant  showing  in  his  affidavits  the 
necessity  of  the  enrollment,  and  that  application  had  been  made 
in  vain  to  the  officer  to  perform  his  duly.'  So  a  corporator 
may  have  a  mandamus  to  compel  the  custos  of  corporate  doc- 
uments to  allow  him  an  inspection,  and  copies  of  them,  at 
proper  times  and  upon  proper  occasions ;  he  showing  clearly  a 
right  on  his  part  to  such  inspection  and  copies,  and  refusal  on 
the  part  of  the  custos  to  allow  it.'  A  director  of  a  bank  may 
also  have  the  writ  directed  to  the  cashier  who  refuses,  under 
a  resolution  of  the  board  of  directors  to  that  effect,  to  permit 
him  to  see  the  discount  book ;  and  in  such  case,  the  writ  may 
also  be  well  directed  to  the  directors  themselves.^  In  such 
cases,  hoWever,  there  must  be  a  distinct  refusal  on  the  part  of 
those  having  the  control  of  the  books  to  permit  the  corporator 
or  director  to  inspect  them,  he,  it  seems,  stating  the  purpose 


elected  in  his  place,  whom  he  might  be  obliged  to  remove  by  quo  wai- 
nato. 

■  6  Serg.  &  Rawle  (Penn.)  R.  508. 

'  Rex  V.  Coopers  of  Newcastle,  7  T.  R.  545. 

*  Rex  V.  Newcastle,  2  Str.  1223  ;  Rex  v.  Shelley,  3  T.  R.  143;  Rex  e. 
Babb,  3  T.  R.  580,  581  ;  Rex  v.  Lucas,  10  East,  835 ;  Edwards  v.  Yesey, 
C.  T.  H.  128 ;  Rex  v.  Tower,  4  M.  &  S.  162  ;  Rogers  v.  Jones.  5  V,  & 
R.  484  ;  Rex  v.  Travannion,  2  Chit.  R.  366,  n. ;  Rex  v.  Chester,  1  Chit.  R. 
476,  477,  n.  479.  When  the  corporator's  application  to  inspect  is  founded 
on  his  general  right,  he  has  a  mandamus ;  but  when  on  a  suit  pending,  he 
has  a  rule.  Ibid,  and  see  Southampton  v.  Greaves,  8  T.  R.  592  ;  Bate- 
man  V.  Phillips,  4  Taunt.  162 ;  Willcock  on  Mun.  Corp.  349. 

*  People  V.  Throop,  12  Wend.  (N.  Y.)  R.  183. 
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for  which  he  demanded  the  inspection  at  the  time  of  demand.' 
A  mandamus  lies  also  to  the  laie  mayor  of  a  city  corporation, 
to  deliver  the  insignia  of  his  office  to  the  new  mayor;  '  to  a 
former  town  clerk,'  or  clerk  of  a  company^  to  deliver  to  his 
successor  the  common  seal,  books,  papers,  and  records  of  the 
corporation,  which  belong  to  bis  custody;  or  to  a  steward 
who  keeps  the  public  books  of  a  corporation,  to  compel  him  to 
attend  with  the  books  at  the  next  corporate  assembly.*  In- 
deed, it  lies  to  any  person  who  happens  to  have  the  books  of  a 
corporation  in  his  possession,  and  refuses  to  deliver  th&n  up, 
as  to  an  executor,  who  refuses  to  deliver  up  the  books  of  a 
borough,  until  money  expended  by  his  testator  on  account  <^it 
should  be  repaid.*  The  writ  has  also  been  directed  to  canal 
appraisers,  compelling  them  to  appraise  damages  done  by  a 
canal,'  to  canal  commissioners,  enforcing  a  payment  by  than 
of  assessments  duly  made  under  a  statute,  for  recompensing 
such  damages '  to  a  railway  company,  bound  by  act  of  par- 
liament to  set  out  their  deviations,  and  make  their  compulsory 
purchases  within  stated  periods,  to  do  those  acts  within  the 
times  limited,  so  that  they  might  complete  the  line  of  railroad, 
which  having  undertaken  they  were  obliged  by  the  act  to  fin- 
ish ;  *  and  to  a  dock  company  commanding  them  to  repair  the 

*  Rex  0.  Wnts.  &  Berks.  Canal  NaTi^tion,  3  Adolph.  &  Ellis,  477 ;  Rex 
V.  Trustees  of  North  Leach  and  Whitney  Roads,  5  B.  &  Adolph.  976. 

'  Rex  V.  Owen,  Comb.  399 ;  Rex  v.  Dublin,  1  Stra.  539 ;  Rex  o.  Ipswidi, 
S  Ld.  Ray.  1238 ;  Crawford  v.  Powell,  3  Burr.  1016 ;  Rex  o.  Monday, 
Cowp.  539. 

'  Crawford  v,  Powell,  3  Burr.  1016  ;  Commonwealth  v,  Atheam,  3  Ma«. 
R.  385. 

*  Rex  o.  Wildman,  2  Stra.  879. 

*  Case  of  the  Borough  of  Calne  in  Wilts.  3  Stra.  949. 

*  Rex  V.  Ingram,  1  Blacks.  R.  50. 

*  Ex  parte  Jennings,  6  Cowen  (N.  Y.)  R.  518 ;  and  see  Reg.  o.  North 
Union  Railway  Co.  8  Dowl.  (P.  C.)  329. 

*  Ex  parte  Rogers,  7  Cowen  (N.  Y.)  R.  536. 

'  Reg.  V.  Eastern  Counties  Railway  Co.  2  Perr.  &  Day.  648 ;  and  ass 
Reg.  o.  Birmingham  Railway  Co.  3  Adolph.  &  Ellis  (N.  S.)  47  ;  S.  0. 
43  Eng.  C.  L.  R.  566  -,  Reg.  v.  Manchester  &  Leeds  Railway  Co.  S 
Adolph.  &  Ellis  (N.  S.)  538 ;  S.  C.  43  Eng.  C.  L.  R.  851. 
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bank  of  a  new  channel  by  them  cut  which  was  broken  down 
to  the  obstruction  of  navigation.*  It  lies  too  to  compel  a  mayor 
to  perform  any  part  of  his  duty,  as  presiding  officer,  after  he 
has  been  guilty  of  a  default  in  the  performance  of  it*    It  has 
also  been  granted  to  compel  a  canal  company  to  enter  upon  their 
books  the  probate  of  a  will  of  a  deceased  shareholder,*  to 
register  a  conveyance,^  though  not  to  compel  them  to  enroll  a 
conveyance  of  lands  to  them  pursuant  to  the  provisions  of  an 
act,  after  the  lapse  of  sixijf-five  years,  without  effort  during 
that  time  to  compel  them  so  to  do.*    And  where  a  statute  made 
it  the  duty  of  a  tum|Hke  corporation  to  grant  a  certificate  of 
amounts  due  by  them  for  repairs,  &c.,  attested  in  a  certain 
manner,  and  to  transmit  a  duplicate  of  the  same  to  the  State 
treasurer,  in  order  that  payment  might  be  made  by  the  State, 
and  deducted  out  of  the  appropriations  made  to  the  corporation ; 
a  mandamus  was  granted,  to  compel  them  to  deliver  to  the  re- 
lator, and  transmit  to  the  treasurer,  such  a  certificate.*    A  dock 
company  was  empowered  by  act  of  parliament  to  make  a  float- 
ing harbor  in  the  city  of  Bristol ;  and  the  directors  of  the  com- 
pany were  authorized  and  required  '^  to  make  such  alterations 
and  amendments  in  the  sewers  of  said  city,  as  mi^t  or  should 
be  necessary  in  consequence  of  the  floating  of  said  harbor ; "  it 
was  held,  that  a  mandamus  lay  to  the  directors,  commanding 
them  to  ''  make  such  alterations,"  &c.  in  the  words  of  the  act; 
and  that  it  was  neither  requisite  nor  proper  to  call  upon  the 
company  to  make  any  specific  alterations,  the  mode  of  remedy- 
ing the  evil  being  left  to  their  discretion  by  parliament' 


*  Reg.  9.  Bristol  Dock  CompaDj,  2  Adolph.  &  Ellis  (N.  S.)  64 ;  S.  C. 
42  Kng.  C.  L.  R.  574. 

*  Rex  V.  Everet,  C.  T.  H.  261 ;  Rex  v.  Williams,  2  M.  &  S.  144. 

*  Rex  9.  Worcester  Canal  Company,  1  Man.  &  Ry.  529. 

«  Cooper  r.  Dismal  Swamp  Co.  2  Murphy  (N.  C.)  R.  195. 

*  Reg.  9.  Leeds  Canal  Co.  3  Perr.  &  DaT.  (Q.  B.)  174. 

*  Commonwealth  v.  The  President,  Managers,  and  Company  of  the  An- 
derson Ferry,  Waterford  and  N.  Haren  Tornpike  Road,  7  S.  ft  R.  (Penn.) 
R.6. 

7.  The  King  o.  The  Bristol  Dock  Company,  6  B.  &  C.  181. 

66 
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Where  the  act  incorporating  a  dock  company  directed,  that  all 
actions  against  the  company,  should  be  brought  against  the 
treasurer,  or  a  director  for  the  time  being,  but  that  the  body, 
goods,  lands,  &c.  of  such  treasurer  or  director  should  not  by  rea- 
son thereof  be  made  liable,  and  cross  actions  between  the  treas- 
urer, as  such,  and  another  were  referred  to  an  arbitrator,  who 
awarded  against  the  treasurer,  it  was  held,  that  mandamus 
would  lie  to  the  treasurer  and  directors  commanding  them  to 
pay  the  sums  awarded.*  And  where  a.rail way  company  was 
incorporated  by  an  act,  which  provided,  that  the  public 
should  have  the  beneficial  enjoyment  of  the  same,  it  was  held, 
that  mandamus  would  lie,  to  compel  them  to  lay  down,  and 
reinstate  the  railway ;  they  having  torn  up  the  iron  tram  plates 
for  several  hundred  yards,  in  order  to  prevent  the  coUieiies 
of  others  from  coming  in  competition  with  those  of  several 
leading  members  of  the  company.'  In  the  time  of  Liord  Holt, 
a  mandamus  was  prayed  to  the  master  and  wardens  of  a  com- 
pany of  gunmakers,  to  cause  them  to  give  a  proof-mark  to  a 
freeman  of  the  company,  without  which  it  was  ui^ed,  he  could 
not  sell  his  guns.  According  to  the  report,  his  lord^p  re- 
jected the  application,  upon  the  ground,  that  the  company  was 
^'  no  legal  estabUshment,"  and  informed  the  applicant,  that  his 
remedy  was  a  petition  to  the  queen  for  a  qtw  warranio^  to  re- 
peal the  charter  of  the  company.'  It  seems  difficult  to  under- 
stand what  was  meant  by  the  assertion,  that  the  company 
was  '^  no  legal  estabUshment,"  since  it  was  created  by  char- 
ter ;  and  it  is  apprehended,  that  a  mandamus  would,  in  such 
a  case,  be  granted  at  the  present  day,  without  the  least  hesita- 


*  Rex  o.  St.  Catherine's  Dock  Co.  4  B.  &  Adolph.  360;  1  Nbt.  &  H. 

m. 

'  The  King  v.  The  Severn  and  Wye  Railway  Company,  3  B.  &  A.  646 ; 
and  see  Whitemarah  Township  v.  The  Philadelphia  Germantown  and  Nor- 
ristown  Railroad,  8  Serg.  &  Watts  (Penn.)  R.  365  :  where  it  is  held  that 
a  mandamus  may  be  applied  for  in  Pennsylvania  by  the  sepervisors  of  a 
-township  commanding  a  railroad  company  to  make  a  road  for  public 
.modation,  required  by  their  charter. 

*  Anon.  8  Ld.  Ray.  989. 
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tion.*  This  writ  will  not,  however,  be  granted  to  compel  a 
corporation  to  make  leases  of  lands  which,  having  been  leased, 
have  fallen  into  their  hands ;  for  this  is  their  own  private  pro- 
perty.' In  general  it  should  be  observed,  that  a  mandamus 
will  not  be  granted,  unless  it  is  clear,  that  there  has  been  a  di- 
rect refusal  to  do  that,  which  it  is  the  object  of  the  writ  to  en- 
force, either  in  terms,  or  by  circumstances  which  distinctly 
show  an  intention  not  to  do  the  act  required.'  Mere  complaint 
made  whilst  the  act  is  proceeding,  though  a  proper  precaution, 
does  not  excuse  a  specific  demand  to  do  the  particular  thing  re- 
quired.^ When  a  writ  of  mandamus  is  fully  executed,  if  it 
does  not  effectuate  the  purposes  for  which  it  is  granted,  the 
court  will,  it  seems,  award  a  second  or  auxiliary  writ  to 
complete  the  act  begun,  and  administer  ample  justice.' 

^  4.  In  noticing  those  cases  in  which  the  writ  of  mandamus 
lies  to  a  corporation  or  its  officers,  we  have  necessarily  noticed  i 
many,  where,  it  has  been  determined,  that  this  remedy  does  : 
not  apply.    Although  mandamus  lies  to  compel  a  visitor  to 
hear  an  appeal  and  give  spme  judgment,'  yet,  as  his  jurisdic-  j 
don  is  exclusive,  and  his  power  discretionary,  none  lies  to  ^ 
control  his   sentence,   or  to  compel  the  doing  of  anything  1 
which  falls  within  his  jurisdiction.^    And  though  he  transcend 

'  S  Eyd  on  Corp.  299,  900. 

'  Rex  V.  Liverpool,  1  Barnard,  83. 

'  Rex  o.  Brecknock  A  AbergaTcnny  Canal  Co.  4  Nev.  &  M.  871 ;  3 
Adolph.  &  Ellis,  317 ;  1  Har.  &  Woll.  379 ;  Rex  v.  Wilts,  and  Berks.  Canal 
Co.  3  Adolph.  &  Ellis  477 ;  Reg.  v.  The  Company  of  the  Navigation  of  the 
Rivers  Thames  and  Isis,  note  (b.)  to  Reg.  t*.  The  Select  Vestrymen  of  St. 
Margaret,  Leicester,  8  Adolph.  &  Ellis,  901  ;  Reg.  v.  Eastern  Counties 
Railway,  10  Adolph.  &  Ellis,  531,  545,  n.  b. ;  Reg. «.  The  Bristol  and  Ex- 
eter Railway  Co.  4  Adolph  &  Ellis  (N.  S.)  163 ;  S.  C.  45  Eng.  C.  L.  R. 
161. 

«Ibid. 

*  Rex  V.  Water  Eaton,  3  Smith,  55. 

*  Chap.  XIX.  ^  4  ;  and  see  Anon.  3  Penn.  R.  737 ;  and  Hall  v.  Saper- 
visoiB  of  Oneida,  19  Johns.  (N.  Y.)  R.  395;  Griffith  v.  Cochran,  5  Binn. 
(Penn.)  R.  87,  103. 

'  Chap.  XIX.  $  5. 
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I  his  jurisdiction,  as  in  executing  a  sentence  of  expulsion,  yet 
mandamus  does  not  lie  to  restore  the  party  expelled,  or  to 
reverse  the  visitor's  sentence ;  but  the  injured  person  is  left  to 
his  action  of  ejectment,  or  of  the  case  for  damages.'  It  is 
upon  the  groimd,  that  the  judges  of  England  enjoy  a  species 
of  visitatorial  power  over  the  inns  of  court,  that  a  mandamus 
will  not  he  to  compel  the  benchers  to  admit  a  member,  or  to 
call  one  qualified  to  the  bar/ 

In  order  to  obtain  a  writ  of  mandamus,  the  applicant  must 
show  a  specific,  and  complete  riffht^  which  is  to  be  enforced ; 
and  accordingly,  the  writ,  was  refused  to  enforce  the  admission 
of  one  as  a  doctor  of  the  civil  law,  and  a  graduate  at  Cam- 
bridge, to  be  an  advocate  of  the  Court  of  Arches ;  Lord  EUeo- 
borough  observing,  that  the  appUcant  had  no  more  daim  to 
admission  than  any  other  of  his  majesty's  subjects.*  Upon 
the  same  ground,  a  mandamus  was  refused  to  a  doctor  of 
physic,  who  had  been  hoensed  by  a  collie  of  physicians,  to 
admit  him  upon  examination,  as  a  fellow  of  the  college ;  *  and 
in  Rex  v.  Jotham,^  the  court  refused  a  mandamus  to  restore  a 
minister  of  an  endowed  dissenting  meeting-house,  because  it 
did  not  appear  that  he  had  complied  with  the  requisites  neces- 
sary to  give  him  a  prima  facie  titla  The  right  to  be  enforced, 
it  seems,  must  also  be  a  legal  right ;  and  if  it  be  a  mere 
equitable  right,  as  a  trust,  the  party  will  be  left  to  his  remedy 
in  equity/  In  the  case  of  the  Rugby  charity,  a  mandamus 
was  refused  to  compel  the  trustees  to  pay  uicreased  alms  to 
i^laimants  on  the  funds,  although  the  apphcants  were  at  an 


■Ibid. 

■The  King  «.  Gny'a  Iqd,  1  Dong.  953 ;  The  Kiag  «.  The  BeodMnoT 
LiDOoln*8  Inn,  4  B.  &  C.  856  ;  Ante,  p.  563. 

«  The  King  v.  The  ArchbiBhop  of  Canterbury,  8  Eaet,  313,  219, 940 ;  aad 
Me  People  o.  Collins,  19  Wend.  (N.  T.)  R.  66.  A  mere  inchoate  right  it 
not  sufficient.    People  v.  Trustees  of  Brooklyn,  1  Wend.  (N.  T.)  R.  381. 

«  Rex  V.  College  of  Physiciaiis,  7  T.  R.  982. 

»  3  T.  R.  676. 

•  Ibid. ;  and  The  King  v.  The  MsTquis  of  Staffoi^,  3  T.  R.  646, 661, 
663,  per  Bnller,  J. ;  Reg.  v.  Ahiahaina,  4  Adolph.  &  Ellis  (N.  8.)  187; 
S.  C.  46  Eng.  C.  L.  R.  167. 
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advanced  age,  and  would  probably  be  dead,  before  relief  could 
be  had  in  chancery.* 

Courts  will  not  exercise  their  extraordinary  power  by  writ 
of  mandamus  to  effect  purposes,  as  well  effected  by  the  ordi- 
nary remedies ;  and  accordingly  to  obtain  relief  by  this  pro- 
cess, the  applicant  must  not  only  show  a  specific  legal  right, 
but  there  must  be  no  other  specific  remedy,  adequate  to  en- 
force that  right*  Upon  this  ground  a  mandamus  has  been 
refused  to  compel  a  bank  to  permit  a  transfer  of  stock  on  the 
books  of  the  company,  since  complete  satisfaction,  equivalent 
to  a  specific  relief,  may  be  obtained  in  an  action  of  the  case ; ' 
and  to  compel  a  railway  company  to  carry  goods,  there  being 
nothing  in  the  act,  rendering  it  compulsory  on  the  company  to 
carry,  and  they  being  liable  in  an  action,  as  common  carriers/ 
It  has  been  refused  also  to  compel  a  bank,*  or  to  compel  a 


1 


^  Ex  parte  Rugby  Charity  Trustees,  9  D.  &  R.  214. 

*  MiddletoD's  Case,  1  Sid.  169 ;  Rex  v.  Ward,  Fitzgib.  134 ;  Rex  v. 
Owen,  Comb.  399  ;  Rex  v.  Dean  and  Chapter  of  Dublin,  1  Stra.  538  ;  Rex 
V.  Barker  et  al.  1  W.  Blacks.  359 ;  Rex  v.  Marquis  of  Stafford,  3  T.  R. 
651 ;  Rex  v,  Canterbury,  8  East,  319 ;  Rex  v,  Margate  Pier  Company,  3  B. 
&  A.  334 ;  Rex  v.  Haythorne,  5  B.  &  C.  433, 439  ;  Rex  v.  Seyern  and 
Wye  Railway  Comp.  3  B.  &  A.  646 ;  Rex  v.  Dean,  2  M.  &  S.  80 ;  Rex  v. 
Bank  of  England,  Doug.  536 ;  Rex  v.  Commissioners  of  Customs,  1  Ney. 
&  P.  (K.  B.)  536  ;  5  Adolph.  &  Ellis  380 ;  The  Commonwealth  v.  Rosse- 
ter  et  al.  Trustees  of  St  Mary's  Church,  3  Binn.  (Penn.)  R.  368 ;  Shipley 
«.  The  Mechanics  Bank,  10  Johns.  (N.  T.)  R.  484 ;  People  v.  Trustees  of 
Brooklyn,  1  Wend.  (N.  T.)  R.  318;  The  King  v.  The  Free  Fishers,  &c. 
of  Whitstable,  7  East,  356,  per  Lawrence,  J.';  Boyce  o.  Rossel,  3  Cow. 
(N.  T.)  R.  444  ;  The  People  o.  Mayor  of  New  York,  35  Wend.  (N.  T.)  R. 
680 ;  Ex  parte  Lynch,  3  Hill  (N.  T.)  R.  45 ;  The  State  v.  Holiday,  3 
Halst.  (N.  J.)  R.  305;  Oakes  v.  Hill,  8  Pick.  (Mass.)  R.  47;  Rex  v. 
Windham,  Cowp.  378. 

*  The  King  v.  The  Bank  of  England,  Dong.  536 ;  Boyoe  o.  Russel, 
2  Cow.  (N.  Y.)  R.  444 ;  Shipley  o.  The  Mechanics  Bank,  10  Johns.  (N.  Y.) 
R.  484 ;  and  see  Asylum,  &c  v.  Phoenix  Bank,  4  Conn.  R.  173 ;  Ex  paite^ 
The  Firemen's  Insurance  Co.  6  Hill  (N.  Y.)  R.  343. 

^  Robins  ex  parte,  7  Dowl.  (P.  C.)  568. 

*  The  King  o.  The  Bank  of  England,  3  B.  &  A.  630,  638. 
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fidiing  coD^Niny/  to  produce  their  aGCouuta^  and  divide,  or 
pay  over  to  the  stockholders,  or  freemen,  ttw  profits;  the 
lemedy  heing  in  equity  \  nor  wOl  it  be  granted  ta  compel  a 
company  to  pay  a  judgment  or  to  make  calls  to  enable  them 
lo  pay  a  judgment,  it  aiq>eaTing  that  calls  suflScient  had  been 
made,  but  not  paid,  and  that  the  oompany  had  not  now  the 
proper  officers  to  make  such  calls.*  Neither  will  a  court  giant 
a  mandamus  to  compel  the  trustees  of  an  incorporated  chufch, 
to  restore  the  prosecutor  to  the  possession  of  a  pew  to  whidi 
he  claims  title,  inasmuch  as  be  has  another  complete  remedy, 
by  an  action  on  the  case  against  the  person  distuzbing  him.* 
And  in  England,  mandamus  will  not  lie  to  a  corpomtioD,  com- 
manding it  to  pay  a  poor's  rate,  unless,  indeed,  it  be  shown  in 
the  applicant's  affidavits,  that  the  corporation  had  no  efiecti 
upon  which  a  distress  could  be  levied.^  It  is  hardly  necessary 
to  add,  that  a  mandamus  will  not  be  granted  to  enforce  an 
act,  as  a  reference  to  arbitrators,  which  it  is  evident  from  the 
fiau^ts  could  have  no  result* 

It  is  said  by  Mr.  Justice  BuUer,  in  The  King  v.  The  Mar- 
quia  of  Stafford,  that  if  the  party  applying  for  a  mandamus 
"  show  a  I^al  right,  and  there  be  also  a  remedy  in  equity, 
that  is  no  answer  to  an  application  for  a  mandamus ;  for  when 
the  court  refuse  to  grant  a  mandamus,  because  there  is  another 
specific  remedy,  they  mean  only  a  specific  remedy  al  hwy  * 


» The  King  v.  The  Free  Fifthen,  iKo.  ef  Whiieuble,  7  East,  356,  par 
Lawveeee,  J. 

*  Reg.  V.  Vieloria  Park  Compaay,  1  AMph.  A  EDia,  (N.  S.)  S88;  S.  C. 
41  Ebg.  C.  L.  R.  544. 

'  The  CoBiiiienwealth  e.  Roaaeter  el  al.  IVeaieea  of  St.  Mnry'k  Cfauid^ 
•  Bim.  (Peon.)  R.  360 ;  and  aee  Franeia  e.  Ley,  Qre^  Jac.  366 ;  Dawaey 
9.  Dee  et  al.  Ibid.  666;  Kenrick  v.  TkLjIer,  3  Wila.  396 ;  Stoekaw.  Beoth, 
1  T.  R.  488. 

*The  King  e.  The  Margate  Pier  Cenpany,  3  B.  ft  A.4B1, 9M,  935. 

*  Reg.  o.  Kerthwich  Savinga  Bank,  0  AddTph.  ft  ElMa,  Q.  B.799 ;  iPttr. 
ft  Dav.  477. 

*  3  T.  R.  651, 652 ;  and  aee  Th^  Feopfe  v.  filhyor,  fte.  of  New  York,  16 
Wend.  (N.  T.)  R.  993 ;  Ex  parte  Nebon,  1  Coir.  (N.  Y.)  R.  493 ;  The 
People  e.  Saperriaoca  of  Albany,  19  Johna.  (N.  Y.)  &.  414. 
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It  is  true,  that  the  courts  in  laying  down  the  rule  usually  say, 
that  mandamus  will  not  lie  where  there  is  another  specific  legal 
remedy ;  but  m  The  King  v.  The  Free  Fishers,  &c.  of  Whit- 
stable,'  and  in  The  King  v.  The  Bank  of  England,*  the  Court 
of  King's  Bench  gave  as  a  reason  for  refusing  a  mandamus, 
that  there  was  a  complete  remedy  in  chancery;  and  there 
seems  but  little  reason,  at  the  present  day,  for  a  court  of  law 
reusing  to  notice  the  relief  that  chancery  can  afford. 

In  order  to  exclude  the  writ  of  mandamus,  the  remedy  must, 
however,  be  adequate^  or  must  afford  apedfio^  or  What  in  the 
ease  is  equivalent  to  specific  relief.*  Thus,  though  trover  or 
detinue  would  lie  for  the  insignia  of  office  belonging  to  a  cor- 
poration^  yet  as  we  have  seen,  mandamus  lies  to  compel  the 
old  mayor  to  yield  them  to  the  new,  because,  as  is  said,  die 
office  is  annual,  and  it  is  necessary  that  the  mayor  should  have 
Aem  immediately,  in  order  to  command  tfie  more  respect*  It 
lies,  too,  to  compel  an  officer  to  execute  the  duties  of  his  office, 
though  he  be  liable  to  penalties  or  an  action  of  the  case,  for 
&e  neglect  of  fhem.^  And  though  it  was  admitted,  that  an 
indictment  would  lie  against  a  railway  company  for  injuring 
dieir  railway,  so  as  to  render  it  impassable,  the  act  of  parlia- 
ment, by  which  they  were  incorpi»rated,  providing  that  the 
public  should  have  the  beneficial  enjoyment  of  the  same,  yet  it 
was  also  held,  that  mandamus  would  lie  to  compel  the  comh 
pany  to  reinstate  and  lay  down  again  the  railway ;  for,  it  was 
said,  that  an  indictment  could  not  compel  the  corporation  to 
repair  the  road,  and  that  at  all  events  a  considerable  delay 
must  take  place.*    In  the  case  of  Clarke  v.  The  Bishop  of  Sa- 


i^i^Mrika^ai^iAd 


'  7  Euty  366,  per  Lawrenee,  J. 

*  9  B.  &  A.  6SS,  per  Bayley,  J. 

'  See  Rey  o.  The  Bank  of  Eogland,  Doug.  596,  per  Lord  Mansfield. 

*  See  ante»  pages  579,  573 ;  and  Rex  v.  Dablin,  1  Stra.  537,  538,  530, 
pDT  Powys,  Job  ;  Rex  v.  Owen,  Comb.  309 ;  Bex  o.  Ipswich,  9  Ld.  Ray. 
1938;  Crawfoid  v.  Powell,  9  Barr.  1016;  Rex  v.  Monday,  Cowp.  530. 

*  Rex  V.  EToret,  C.  T.  H.  961 ;  McCollongh  v.  Brooklyn,  93  Wend. 
(N.  T.)  R.  458 ;  Western  o.  Bi«Mklyn,  93  Wend.  (N.  T.)  R.  334. 

*  The  King  v.  The  Severn  ttid  Wye  Raihvay  Oottpaay,  9  B.  di  A.  646, 
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rum,  reported  in  Strange/  and  Andrew^,*  it  appears  that  the 
court  ordered  a  mandamiis,  where  a  quare  impedii  would  lie, 
upon  the  ground,  that  the  former  was  a  more  expedUums  and 
less  expensive  remedy  than  the  latter.  This  case  is  not,  how- 
ever, to  be  considered  as  authority ;  for  when  it  was  subse- 
quently cited,  Lord  Mansfield  remarked,  that  Mr.  Justice  Dea- 
nison  had  always  thought  that  case  wrong;  and  added  as  a 
reason,  that  no  case  was  proper  for  a  mandamus,  but  where 
there  is  no  other  specific  remedy.'  We  have  before  seen,  that 
as  the  remedy  for  a  freehold  office  by  assize  has  become  obso- 
lete, it  never  makes  any  part  of  the  consideration  whether  a 
mandamus  ought  to  be  granted  or  not^ 

If  discretionary  power  is  granted  to  a  corporation  or  its  offi- 
cers over  any  subject,  though  the  court  may  issue  a  manda- 
mus to  compel  them  to  exercise  their  discretion,  yet  it  will  not 
\  control  them  in  the  exercise  of  it '  This  principle  is  illustrated 
\  by  the  case  of  a  visitor,  before  referred  to,  who  may  be  en- 
^  forced  to  hear  and  decide  an  appeal,  but  whose  sent^ice  can- 
i  not  be  reversed.*    And  where  all  the  powers  of  a  reUgioas 
corporation  were  vested  in  certain  trustees,  and  a  mode  was 
prescribed  by  statute,  in  which  any  corporations  desirc/us  ol 
altering  or  amending  their  charters  might  proceed,  a  manda- 
mus,  on  the  motion  of  several  of  the  members  of  the  corpora- 
tion, to  compel  the  trustees  to  take  the  necessary  steps  to  alter 
the  charter,  was  refused  on  the  ground,  that  this  was  left  to 
them  as  a  matter  of  discretion.' 


650,  651 ;  Reg.  «.  Bristol  Dock  Company,  3  Adolph.  &  Eilia  (N.  S.)  70; 
S.  C.  42  Eog.  C.  L.  R.  576,  577 ;  Reg.  o.  Manchester  and  Leeds  Railwmj 
Co.  3  Adolph.  &  Ellis  (N.  S.)  528 ;  S.  C.  43  Eng.  C.  L.  R.  851 ;  The 
King  V.  The  CommissioneTs  of  the  Dean  Indoenre,  9  M.  &  S.  80 ;  The 
People  V.  Mayor,  &c.  of  New  York,  10  Wend.  (N.  T.)  R.  893. 
1  S  Stra.  1068. 

•  Andr.  90. 

>  Powell  9.  MOlbank,  1  T.  R.  399,  400,  401,  402,  in  the  note ;  Cowp. 
103,  n. 
«  Ante,  p.  567. 

•  Ante ;  p.  547,  and  see  Chap.  XIX.  §  4  and  5. 

•  Case  of  St.  Mary's  Chnreh,  6  Sezg.  &  Rawle  (Penn.)  R.  498. 
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In  the  case  of  the  King  v.  The  Bristol  Dock  Company,*  too, 
where  it  appeared  that  the  directors  of  the  company  were  au- 
thorieed  and  required  '^  to  make  such  alterations  and  amend-  . 
ments  in  the  sewers,  as  were  necessary  in  consequence  of  the 
floating  of  the  harbor,"  it  was  held,  that  a  mandamus  in  the 
terms  of  the  act  was  in  the  proper  form;  and  that  it  was 
neither  requisite  nor  proper  to  call  upon  the  company  to  make 
any  specific  alteration,  the  mode  of  remedying  the  evil  being 
left  at  their  discretion  by  the  act  of  parliamoit.  Indeed  it  is  a 
general  rule,  that  wherever  there  is  a  discretionary  power 
Tested  in  officers,  the  court  will  not  interfere  by  mandamus ; 
for  they  cannot,  and  ought  not  to  control  them  in  the  exercise 
ofit» 

$  6.  If  the  applicant  for  a  mandamus  makes  out  a  probable') 
ease,  in  general,  a  rule  is  granted  upon  the  defendant  to  show 
cause  why  the  writ  should  not  issue ;  and  this  rule  must  be 
directed  to  and  served  upon  the  persons  to  whom  the  writ  is  to 
be  directed,  all  those  principally  interested  in  the  defence 
being  included  in  it."    Where,  however,  full  notice  has  been 


I  6  B.  &  C.  181 ;  ftRd  see  Reg.  v.  Eastern  Coanties  Railway  Company, 
9  Adolph.  &  Ellis,  560 ;  S.  C.  43  Eng.  C.  L.  R.  819. 

'  6ile*s  Case,  Stra.  881;  Rex  v.  Nothingham,  Saver,  217;  Reg.  v. 
Middlesex  Asylum,  9  Adolph.  &  Ellis  (N.  S.)  433;  &  C.  Eng.  C.  L.  R. 
747 ;  Wilson  v.  Supervisors  of  Albany,  19  Johns.  (N.  T.)  R.  414  ;  Hall  v. 
Supervisors  of  Oneida,  19  Johns.  (N.  Y.)  R.  950 ;  Blunt  v.  Greenwood, 
I  Cowen  (N.  Y.)  R.  15;  Ex  parte  Nelson,  Ibid.  417;  Ex  parte  Bailey,  9 
Cowen  (N.  Y.)  R.  479  ;  Matter  of  Gilbert,  3  Ibid.  59 ;  Ex  parte  Johnson, 
Ibid.  371 ;  Ex  parte  Bacon,  6  Ibid.  399 ;  Ex  parte  Benson,  7  Ibid.  363  ; 
Com.  V,  The  Judges  of  Common  Pleas,  3  Binn.  (Penn.)  R.  973;  Griffith 
V.  Cochran,  5  Ibid.  87,  103  ;  6  Ibid.  456 ;  Cora.  v.  The  County  Commision- 
ers,  5  Ibid.  536  ;  Respublica  v.  Clarkson,  1  Yeates  (Penn.)  R.  46 ;  Respnb- 
Hca  V,  Guardians  of  the  Poor,  Ibid.  476  ;  Anon.  9  (Penn.)  R.  576  ;  Fore- 
man t^;  Murphy,  Ibid.  1024 ;  The  People  «.  The  Sup.  Court  of  the  City  of 
N.  Y.  6  Wend.  (N.  Y.)  R.  144 ;  Chase  r.  Blaekstone  Canal  Co.  10  Pick. 
(Iftass.)  R.  944 ;  Rice  v.  Commmissioners  of  Middlesex  13  Pick.  (Mass.) 
R.  995 ;  Gibbsv.  Commissioners  of  Hampden,  10  Pick.  (Mass.)  R.  998 ;  In- 
habitanto  of  Ipswich,  Petitionen,  kc  94  Pick.  (Mass.)  R.  34S. 

'  B.  N.  P.  900 ;  Rex  v.  Bankes,  1  Wm.  Black.  445 ;  S.  C.  3  Barr.  B. 
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I^giyen  to  him  or  those  against  whom  the  mandamus  is  prayed, 
j  and  their  interests  have  been  represented  before  the  court,  the 
!  rule  has  been  dispensed  with,  and  a  mandamus  granted  upcm 
I  motion ;  *  though  without  due  notice  of  the  motion,  a  manda- 
!  mus  will  never  be  granted.'  Buller  thinks  there  may  be  this 
difference  between  a  mandamus  to  restore  and  a  mandamus 
to  admit ;  that  where  it  is  to  swear  or  to  admit,  the  court  will, 
in  case  the  right  appear  plain,  grant  the  writ  upon  the  first 
motion ;  but  where  it  is  to  restore  one  who  has  been  removed, 
they  would  first  grant  a  rule  to  show  cause  why  the  writ 
should  not  issue."  '  The  reason  is,  that  in  the  former  case, 
the  writ  is  granted  merely  to  enable  the  party  to  try  his 
right;  whereas,  in  the  latter,  he  may  try  his  right  without 
the  writ,  by  bringing  an  action  for  money  had  and  received, 
for  the  profits.^  Upon  a  party's  appearing  to  show  cause 
why  the  writ  should  not  issue,  the  relator  has  the  aflirmative.* 
Where  a  rule  is  obtained,  if  upon  it  the  defendant  do  every- 
thing for  the  performance  of  which  the  wrii  is  sought,  the 
rule  will  be  discharged,  and  the  defendant  saved  the  expense 
of  making  a  return.*  But  though  he  do  all  that  is  required  of 
him,  after  the  rule  is  made  absolute,  and  before  the  issuing  of 
the  writ,  yet  if  in  fact  the  writ  afterwards  issue,  the  court  will 
not  supersede  it,  but  leave  him  to  show  his  obedience  to  their 
precept  in  his  return.^  The  defendant  may  show  for  cause 
why  the  writ  should  not  be  granted,  any  of  the  reasons  be- 
fore stated  why  the  writ  will  not  lie,  or  the  applicant  has  not 


1463 :  Rex  v.  St.  John's  Coll.  Skin.  549 ;  People  v.  Ereritt,  1  Cuaei 
(N.  T.)  R.  8 ;  £z  parte  Bostwick,  1  Cowen  (N.  Y.)  R.  143. 

■  Ez  parte  Rogers,  7  Cowen  (N.  Y.)  B.  h96,  63S,  633,  634 ;  and  see 
Res  o.  Justices  of  Berkshire,  Sayer,  160 ;  Rex  v.  Aldermen  of  Hejdea 
Sayer,  808,  909. 

Anon.  2  Halst.  (N.  J.)  R.  199. 

B.  N.  P.  199. 

Rex  V.  Jotham,  3  T.  R.  577,  578,  per  Buller,  J. 

The  People  v.  Throop,  12  Wdnd.  (N.  Y.)  R.  183,  note. 

Rex  V.  Idverpool,  1  Barnard,  83 ;  Anon.  Ibid.  362. 

Ibid. 
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a  right  to  it,'  or  he  may  show  that  the  applicant  has,  by  his 
own  neglect,  or  misconduct,  precluded  himself  from  all  right 
to  the  assistance  of  the  court.'  If  the  affidavits  upon  which 
cause  is  shown  by  the  defendant,  so  positively  and  expressly 
deny  the  facts  charged  in  the  affidavits  upon  which  the  rule  to 
show  cause  is  made,  that  if  the  denial  be  false,  an  indictment 
will  lie  for  the  perjury,  it  is  the  course  of  the  court  to  dis- 
charge the  rule,  and  leave  the  party,  upon  whose  application 
it  was  obtained,  to  prosecute  for  perjury.'  In  England,  if  the 
affidavits  upon  which  cause  is  shown  are  sworn  before  a  com- 
missioner, they  cannot  be  read  unless  the  name  of  the  place 
where  they  are  sworn  is  inserted  in  the  jurat  The  object  of 
this  rule  is,  to  point  out  a  venue  for  laying  the  perjury  if  the 
affidavits  are  false,  and  to  assist  the  court  in  ascertaining  from 
their  records  the  fact  of  the  person  being  a  commissioner.^  In 
New  York,  the  general  practice,  on  denying  motions  for  a 
mandamus,  has  been,  not  to  give  costs ;  especially  where  the 
motion  is  merely  ex  parte.  But  where  notice  of  the  motion  is 
given  to  the  adverse  party,  and  the  law  is  plain  against  the  re- 
lator, costs  will  follow  the  denial.* 

If  after  the  parties  have  been  heard  upon  the  rule,  the  appli- 
cant still  has  a  reasonable  claim  to  the  writ,  upon  a  doubt 
either  in  fact  or  law,  the  rule  will  be  made  absolute ;  though 
it  is  said,  that  the  court  will  not  readily  grant  applications  of 
a  novel  kind,  which  may  probably  tend  to  the  disturbance  of 


>  Willcock  on  Man.  Corp.  384,  385. 

'  Ibid.;  and  see  The  People o.  Delaware  C.  P.  3  Wend.  (N.  T.)  R.  Sd6 ; 
The  People  v.  Seneca  C.  P.  3  Wend.  (N.  Y.)  R.  864. 

'  Per  Curiam,  Rex  o.  Harrison,  Sayer,  111. 
'    «  Rex  V.  West  Riding,  3  M.  &  S.  494. 

*  Ex  parte  Root,  4  Cowen  (N.  Y.)  R.  548.  In  Vermont,  costs  on  a  peti- 
tion for  a  mandamus,  rest  in  Uie  discretion  of  the  court,  as  in  chancery 
proceedings.  Myers  v.  Pownal,  16  Vermont  R.  426,  427.  As  to  costs  on 
motions  for  a  mandamus  in  England,  see  Reg.  v.  Bingham,  4  Adolph.  & 
Ellis  (N.  S.)  877 ;  Reg.  v.  Greene,  Ibid.  646,  650  r  Reg.  v.  Sheriff  of 
Middlesex,  5  Ibid.  365;  West  London  Railway  Co.  o.  Bernard,  3  Ibid. 
873. 
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eorporations  in  general'  It  is  not  necessary  that  the  rale  of 
oouit  should  specify  the  whole  mandamus  j  *  but  it  must  gm 
the  general  outline,  to  be  fiUed  up  in  the  more  particular 
phraseology  of  the  writ*  In  New  York,  where  a  mandfr> 
waaSj  whether  alternative  ot  peremptory,  is  granted  upon  mo- 
tion, costs  are  not  usually  given  to  the  relator;  but  if  he 
wi^es  to  secure  them,  he  must  go  to  his  demurrer,  or  issue  in 

^  6.  It  is  said,  that  writs  of  mandamus  were  originally  no 
more  than  letters,  by  which  the  king  enjoined  his  officers,  Sac 
to  do  their  duty;  and  that  it  was  not  until  the  twelfth  year  of 
the  reign  of  William  the  Hiird,  that  they  were  ever  entaned  of 
record ;  when  a  rule  was  made,  that  they  should  be  Altered  of 
the  same  term  they  came  in/  They  have  now,  however,  be- 
come formed  writs,  and  like  other  writs  must  bear  .teste  in 
term.*  No  precise  form  is  necessary  in  a  mandamus ;  ^  but  il 
is  in  substance  a  command,  in  the  name  of  the  sovereign  pow- 
er, to  persons,  corporations,  or  inferior  courts  of  judicatoie 
within  its  jurisdiction,  requiring  them  to  do  a  certain  specific 
act,  as  being  the  duty  of  their  ofllce,  character,  or  atuation, 
agreeably  to  right  and  Justice.*  Though,  as  we  are  told  iff 
Mr.  Willcock,  the  writ  may  enlarge  in  directing  those  ttmp 
which  are,  as  it  were,  incidents  to  a  mandamus;  and  in  draw- 
ing it  up  the  practice  of  the  court  is  to  be  observed,  instead  of 
adhering  to  the  strict  letter  of  the  rule,  yet,  in  all  material 


>  Rex  fr.  Rja^  9  Keny.  Cks.  468 ;  Rax  •.  Wast  Looe,  5  D.  &  R.  SOS; 
Willeock  on  Mun.  Corp.  385. 

*  The  King  v.  Willis,  7  Mod.  8SS,  par  Chappie,  J. 

'  Willoock  on  Man.  Corp.  386.    For  Ibnn  of  a  nila  for  a  paiaaploij 
mandamaa,  see  Ex  parte  Jenninga,  6  Cowen  (N.  T.)  R.  589. 

*  People  9.  SuperYiaors  of  Columbia,  5  Cowea  (K.  T.)  R,991. 

*  Rex  o.  Dublin,  1  Stra.  540,  per  Forteaeue,  J. 

*  Ibid.;  and  9  Keble,  91. 

^  Rex  o.  Nottingham,  Sayer,  37,  per  Lee,  C.  J.    For  form  of  MaadaaBSi 
aee  Blunt  v.  Greenwood,  1  Cowen  (N.  T.)  R.  16,  99,  note,  e. 
"  9  Sel.  N.  P.  (Wheat.*8  ed.)  816. 
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circumstances,  it  must  follow  the  rule  upon  which  it  is  found- 
ed.* Accordingly,  where  a  motion  was  made  for  a  mandamus 
to  ihe  mayor  of  a  corporation,  to  assemble  the  body  and  do 
the  corporate  business,  and  in  drawing  up  the  writ,  they  made 
it  out  for  an  assembly,  and  to  admit  all  persons  having  a  right  to 
the  freedom,  who  should  appear  before  them  and  demand  it,  the 
writ  was  superseded.*  *  And  where  the  rule  for  a  mandamus  to 
the  clerk  of  a  company  was,  to  deliver  all  the  books,  papers, 
&c.  to  the  new  derk,  and  the  writ  commanded  him  to  de* 
liver  them  to  the  company,  the  variance  was  held  fatal  to  the 
writ* 

The  party  who  applies  for  a  writ  of  mandamus  must  see 
that  it  is  rightly  directed ;  for  if  it  be  directed  to  the  wrong 
persons,  it  may  be  superseded  on  motion  or  argument ;  *  and  if 
it  be  directed  to  a  corporation  by  an  erroneous  name,  this  must 
be  relied  upon  in  the  return,  and  thereupon  the  writ  is  super- 
seded as  upon  a  plea  in  abatement*  If  the  act  commanded 
must  be  done  by  the  whole  corporation,  or  if  a  portion  of  the 
act  by  the  whole  corporation,  and  another  portion  by  the 
head  officer,  in  the  first  case,*  the  writ  ought  to  be  directed, 
and,  in  the  latter,^  it  is  most  proper  to  direct  it  to  the  whole 
corporation ;  and  not  to  the  different  enumerated  classes,  or  in- 
dividual members,  who  compose  it.  And  though  the  head 
officer,  who  is  an  integral  part  of  the  corporation,  and  includ- 
ed in  the  corporate  name,  be  dead,  and  the  writ  be  to  compel 
an  election  to  the  vacant  place,  this  does  not  alter  the  case.' 

1  WiUcock  on  Man.  Corp.  387. 

*  Rex  V,  KingstOD,  1  Stra.  578 ;  S.  C.  8  Mod.  SIO ;  S.  C.  11  Mod. 
382. 

*  Rex  «.  Wildman,  3  Stra.  879,  880 ;  Rex  v.  Water  Eaton,  2  Smith, 
55. 

*  Rex  V.  Norwich,  1  Stra.  55 ;  Rex  v.  Hereford,  2  Salk.  701 ;  Rex  v. 
AhingdoD,  1  Ld.  Raymd.  560 ;  Rex  v.  Smith,  2  M.  &  S.  598. 

*  Regiaa  v.  Ipswich,  2  Ld.  Raymd.  1239  ;  S.  C.  2  Salk.  435. 

'  Rex  9.  Smith,  2  M.  &  S.  598 ;  Rex  v.  Abingdon,  1  Ld.  Raymd. 

sec! 

'  Rex  V.  Tregony,  8  Mod.  112,  128. 

'  Rex  V.  Borongh  of  Plymouth,  1  Barnard,  81 ;  Rex  v.  Cambridge,  4 
Burr.  2011 ;  Rex  v.  Smith,  2  M.  &  S.  598. 
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If  the  act  commanded  is  to  be  done  by  a  select  body,  the  writ 
may  be  directed  to  the  select  body/  or  to  the  whole  corpora- 
tion,* since  the  act  of  the  select  body  is  the  act  of  the  corporation. 
But  if,  being  directed  to  a  select  body,  it  include  in  its  diiec- 
tion  any  others  than  those  whose  duty  is  to  obey  the  com- 
mand, it  will  be  superseded  for  misdirection.'  The  writ  must 
be  directed  to  the  corporation  or  select  body,  not  (mly  in  their 
proper  names,  but  in  their  proper  capacity,  and  the  application 
must  state  that  capacity.^  Though  several  persons  may  be 
included  as  prosecutors  in  the  same  writ,  at  the  discretion  of 
the  court,  and  will  be  where  they  constitute  but  one  offioer, 
and  claim  in  the  same  right ;'  they  being  entitled  in  such  case 
only  to  one  writ ;  *  yet  several  distinct  rights  cannot  be  in- 
cluded in  the  same  writ ;  as,  to  restore  or  admit  several  per- 
sons to  their  o&ces  in  the  same  corporation.^  Neither  can  one 
and  the  same  writ  of  mandamus  be  directed  to  the  officeis  of 
several  corporations,  to  enforce  them  to  perform  distinct  du- 
ties, growing  out  of  distinct  liabiUties." 

The  right  of  the  appplicant,  and  the  default  of  the  defend- 
ant, must  be  shown  in  the  writ ;  though  a  defect  in  these  par- 


*  Taylor  V.  Gloucester,  1  Rol.  409;  Rex  v.  Gloucester,  HoU*8  R.451; 
Pees  V.  Leeds,  1  Stra.  640,  n. ;  Rex  v.  Smith,  2  M.  &  S.  298. 

'  Holt's  Case,  Freem.  443,  and  n. ;  S.  C.  S.  Jones,  59 ;  Rex  v.  Abiog- 
don,  1  Ld.  Raymd.  560 ;  Rex  v.  Gloucester,  Holt's  R.  451 ;  Rex  9,  Nev- 
sham,  Sayer,  219  ;  Rex  v.  Smith,  9  M.  &  S.  598. 

>  Rex  V.  Smith,  9  M.  &  S.  598  ;  Rex  v.  Abin^on,  9  Salk.  700;  S.  C. 
1  Ld.  Raymd.  560 ;  Rex  o.  Hereford,  9  Salk«  791 ;  Pees  v.  Leeds,  1  Stri. 
640  ;  Rex  v.  Norwich,  1  Stra.  55  ;  Rex  v.  Wigan,  9  Burr.  78:2. 

*  Papilion  and  Dubois's  Case,  Skin.  64 ;  Rex  v.  West  Looe,  3  B.  &  C« 
685 ;  S.  C.  5  D.  &  C.  599. 

'  Rex  V.  Montacute,  1  Wm.  Black.  60;  Rex  v.  Kingston,  1  StnL.578,D.; 
Rex  V.  Ipswich,  1  Barnard,  407. 

'  Scott  V.  Morgan  ex  parte,  8  Dowl.  (P.  C.)  398. 

'  Rex  V.  Kingston,  1  Stra.  578 ;  AndoTer  Case,  9  Salk.  433 ;  Aaoe.  S 
Salk.  436  ;  Rex  v.  Chester,  5  Mod.  11 ;  Rex  v.  Liverpool,  1  Barnard,  83; 
Rex  V.  Water  Eaton,  9  Smith,  55. 

"  State  V.  Township  Committees  of  Chester  &  ETesham,  5  Halst,  (N.  J) 
R.  999. 
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ticulars  may  be  cured  by  a  return  admitting  the  title,  and 
avoiding  it  by  some  other  objection.*  Where,  however,  from 
a  mandamus  to  compel  the  restoration  of  documents,  it  appear- 
ed that  the  person  to  whom  it  was  issued  was  merely  a 
stranger  in  the  possession  of  them,  against  whom  the  party  should 
have  proceeded  by  the  ordinary  remedies,  it  was  held,  that 
this  defect  in  the  writ  was  not  aided  by  the  return  in  which  it 
appeared  that  he  claimed  the  documents,  of  right,  in  an  official 
character.'  If  the  right  to  be  enforced  is  k  general  right,  and 
no  particular  person  is  interested,  the  general  right  must  be 
shown  in  the  writ.*  The  writ  must  contain  convenient  cer- 
tainty, in  setting  forth  the  duty  to  be  performed;  but  it  need 
not  particularly  set  forth  by  what  authority  the  duty  exists.^ 
If  the  mandamus  be  to  compel  one  to  serve  in  a  corporate 
office  to  which  he  is  elected,  it  is  not  necessary  to  aver,  that 
he  was  able  and  fit  to  serve,  but  only  to  state  his  liability, 
election,  and  refusal  to  undertake  the  office  without  reasonable 
cause.*  It  is  said  by  Mr.  Willcock,  that  the  command  must 
be  to  perform  some  definite  and  specific  act  or  acts,  so  that  a 
certain  and  conclusive  return  may  be  made,  that  the  act  is 
done.'  This  must  be  understood,  however,  to  refer  to  those 
cases  in  which  the  officer  or  corporation  acts  merely  in  a  min- 
isterial capacity;   and  not  where  the  mode  of  action,   the 


*  Rex  V.  Whiskin,  Andr.  3;  Rex  v.  Coopers  of  Newcastle,  7  T.  R.  548 ; 
Pest's  Case,  3  Mod.  310 ;  Rex  v.  Bristol,  1  Show.  288.  In  a  writ  to  admit, 
howeTer,  it  is  not  necessary  to  aver  a  tender  of  the  fee  payable  on  admis- 
sioD ;  though  this  most  be  stated  in  the  application.  Moore  v.  Hastings,  C. 
T.  H.  363. 

'  Rex  V.  Hopkins,  1  Adolph.  &  Ellis  (N.  S.)  169 ;  S.  C.  41  Eng.  C.  L. 
R.  487,  488. 

'  Rex  V.  Nottingham,  Sayer,  36 ;  S.  C.  Bnl.  N.  P.  201 ;  Rex  v.  Devizes, 
lb.  204. 

«  Bui.  N.  P.  204 ;  Rex  v.  Bettesworth,  2  Stra.  857 ;  Rex  v.  Ward,  2  lb. 
897. 

*  Rex  V.  Merchant  Tailors,  2  Lev.  200. 

*  Willcock  on  Man.  Corp.  394 ;  and  see  Andover  Case,  2  Salk.  433 ; 
Anon.  lb.  436 ;  Rex  v.  Kingston,  1  Stra.  678 ;  Rex.«.  Water  Eaton,  2 
Smith,  55  ;  Rex  v.  Liverpool,  1  Barnard,  83. 
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object  being  specified,  is  left  to  his  or  their  discretion.  Urns, 
as  we  have  seen,  where  the  directors  of  the  Bristtd  Dock 
Company  were  empowered  "to  make  such  alteratioos  and 
ami^dments  in  the  sewers  of  the  city,  as  might  or  should  be 
necessary  in  consequence  of  the  floating  of  the  harbor,*'  a 
mandamus  to  them,  "  to  make  such  alterations  and  amend- 
ments in  the  sewers  of  said  city,  as  might  or  should  be  neces- 
sary in  consequence  of  the  floating  of  said  harbor,"  was  held 
suflicient ;  and  that  it  was  neither  requisite  nor  proper  to  call 
upon  the  company  to  make  any  specific  alterations,  the  mode 
of  remedying  the  evil  being  left  to  their  discretkmJ  A  writ 
of  mandamus,  ordering  a  corporation  to  command  certain 
persons  to  do  an  act,  was  quaked  as  absurd ;  it  should  have 
commanded  the  corporation  to  do  it'  If  the  mandamus  be  to 
compel  an  election,  the  command  should  not  be  to  dect  a  par- 
ticular person,  but  to  proceed  to  the  election  of  some  one  to 
supply  the  vacancy.'  The  term  " evidenCiaa^^  has  been  held 
suflicient  to  include  corporate  documents,  in  a  mandamus  to 
compel  their  delivery ;  *  but  it  has  been  made  a  questiim 
whether  the  command  to  deUver  books  in  the  possession  of  an 
ex-officer  should  be,  to  deliver  them  to  the  corporation,  or  to 
the  officer  who  is  to  have  the  custody  of  them.  Though  they 
must  be  received  by  the  new*  officer,  it  would  aeem  most 
proper  to  command  them  to  be  delivered  to  the  corporation.^ 
In  the  case  of  The  King  v.  Nottingham,  however,  the  writ 
commanded  the  delivery  to  be  made  to  the  new  officer.* 

Unless  the  mandamus  be  peremptory,  the  command  is  to  do 
the  act,  or  show  cause  to  the  contrary.^  The  writ  will  not. 


*  The  Kiog  v.  The  Bristol  Dock  Company,  6  B.  &  C.  181 ;  9  D.  &  IL 
309. 

*  Regina  v.  Dei^by,  8  Salk.  436. 

'  Rex  V.  Bridgewater,  9  Chit.  R.  257 ;  ShutUewoitb  v.  Lineohi,  9  Bi)«. 
ISS ;  2  Rol.  Abr.  Restitot.  5 ;  Anon.  2  Barnard,  237. 
^Rex  V.  Nottingham,  1  Sid.  31. 

*  WUloock  on  Mun.  Cor.  395;  Rex  v.  Holford,  1  Bina^rd,  330,  360 ;  Bex 
«.  WOdman,  2  Stnk  870. 

*  Rex  «.  Nottingham,  1  Sid.  81. 


CH.  XX.]  MANDAMUS.  666 

however,  be  superseded,  though  the  words  '^  or  show  cause  " 
aie  omitted ;  for,  it  is  the  very  nature  of  an  alternative  man- 
damns,  to  compel  the  defendant  to  perform  the  act,  or  show 
good  cause  for  his  refusal.^  In  an  alternative  mandamus,  the 
relator  sets  forth  his  title,  or  the  facts  upon  which  he  relies  for 
relief,  and  this  he  should  do  clearly  and  distinctly,  and  not  by 
reference  to  affidavits  and  papers  on  file;  and  by  it,  on  the 
other  hand,  the  defendant  is  required  to  do  the  particular  act 
required,  or  show  cause  to  the  contrary.' 

$  7.  Service  of  the  writ  should  be  made  upon  him  who  is 
to  make  the  return;  and,  where  the  writ  is  directed  to  the  cor- 
poration, it  should  be  served  upon  the  head  officer.'  In  the 
case  of.  Rex  v.  Fowey,^  however,  it  was  held,  that  a  personal 
service  on  the  town-clerk  of  a  public  corporation  was  sufficient 
to  found  an  application  for  an  attachment  If  the  writ  is 
informal,  the  party  may  apply  to  amend  it  at  any  time  before 
the  return,*  even,  it  seems,  in  a  departure  from  the  rule; 
though,  after  a  motion  to  quash  the  writ  for  such  a  departure, 
or  for  insufficiency  in  substance,  it  must  be  superseded.^  If, 
however,  the  objection  be  to  the  form  of  the  writ  merely,  it 
may  be  amended  by  leave  of  the  court^  After  the  return  has 
been  made  and  traversed,  the  court  will  not  permit  an  amend- 
ment in  the  mandamus.'    In  Rex  v.  The  Mayor  of  York,'  it 


^  Rex/y.  OweD,  5  Mod.  315 ;  S.  C.  Comb.  399 ;  Rex  v.  St  John^s  Coll. 
1  Vent.  549.  For  form  of  altematifo  maodamas,  see  People  v.  Judges  of 
Westehester,  4  Cowen  (N.  Y.)  R.  73. 

*  Commercial  Bank  of  Albany  o.  Canal  Commiaaioners,  10  Wend.  (N.  T.) 
R.  25. 

'  Rex  V.  Exeter,  IS  Mod.  851. 
M  D.  &  R.  614. 

*  Rex  V.  Clitheroe,  6  Mod.  133,  per  Holt,  C.  J. 

*  Ibid. ;  Rex  o.  Water  Eaton,  2  Smith,  55, 56 ;  Rex  v.  Marg.  Pier  Comp. 
3  B.  &  A.  224  ;  Rex  v.  Kingston,  1  Stra.  578;  Rex  v.  WUdman,  2  Stra. 
880. 

7  Ibid. 

'  Rex  o.  Mayor  of  Stafford,  4  T.  R.  690. 

»  6  T.  R.  74,  75. 
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was  held  by  Kenyon,  C.  J.  aad  BoUer,  J.  that  the  defendant 
would  not  be  permitted  to  avaii  himself  of  any  exertion  to 
die  writ  after  the  return.  But  it  would  aeeoii  diat  though  an 
olijection  to  the  form  of  the  writ  may  be  taken  before  the  time 
for  making  the  return  has  expired,  and  that  after  that  time  the 
eourt  will  not  supersede  the  writ  until  the  return  is  made,  unless 
fcHT  gross  faults,  or  because  the  writ  has  issued  enoneonsly/  yel 
that  an  objection  may  be  taken  after  the  return,  aldiongh  the 
return  is  bad,  and  indeed  at  any  time  before  the  peremptory 
mandamus  has  issued.*  '^  According  to  the  ancient  practice," 
says  Mr.  Willcock,  "  if  a  retnm  was  not  made  in  due  time  to 
the  original  writ,  m  alias  issued,  and  a  piuries  retomable 
immediately,  and  if  no  retnm  was  made  to  that,  on  affidxYit 
of  service,  an  attachment  was  obtained  against  the  defendant 
for  disobedience  to  the  proeess  of  the  court"  '  Since  Ae  9th 
ef  Anne,  ch.  20,  ^  1,  to  compel  a  return  to  mandamns,  tbe 
court  o(  King's  Bench  does  not  drive  the  prosecutor  to  an  ofios 
and  piuries,  even  in  cases  not  falling  within  its  provisions;  but 
compels  a  return  to  the  first  writ.* 

$  8.  The  retnm  must  be  made  by  the  body  or  peraons  to 
whom  the  writ  is  directed ;  and  if  the  writ  is  directed  lt>  a 
corporation,  though  the  head  officer  be  merely  an  officer  de 
fado,  yet  he  must  joki  in  the  return.*  Where  a  mandannis 
was  directed  to  B.  C.  and  others,  as  a  township  Committee,  a 


'  Rex  V.  Norwieh,  1  Stia.  65;  Rex  if.  Tngoaj,^  Mod.  113;  Rex  v, 
WilliDgfoid,  9  Barnard,  139 ;  Rex  «.  WbitohuMh,  IM.  447 ;  WUtfiwd  e. 
Joeam,  8d.  N.  P.  (Wheal's  ed.)  eS9 ;  Res  v.  Kingstoo,  8  Hod.  9tS; 
S.  C.  II  Mod.  383 ;  Willcock  on  Man.  Corp.  307. 

'  Rex  V.  Kingston,  8  Mod.  310 ;  S.  C.  11  Mod.  SSS ;  Res  9.  Ward,  3  Sir. 
807 ;  Rex  e.  Simth,  2  M.  &  S.  508  ;  Rex  e.  Margate  Pier  ConpaBy,  S  B. 
ft  A.  333;  Willoock  on  Man.  Corp.  3S7« 

>  Willeodc  en  Man.  Corp.  308 ;  aad  otee  Anon.  3  Sttk.  434 ;  Da  Owts 
9.  Roeeia  Company,  3  Sir.  783;  Anon.  It  Mod.  865. 

«  Willcock  on  Man.  Corp.  390,  400. 

*  Manaton'e  Case,  T.  Ray,  365 ;  SteTene^s  Case,  Ibid.  433 ;  Kmgbc  t. 
Wells,  1  Latw.  510 ;  Rex  v.  Lisle,  Asdr.  173 ;  Rex  v.  GUtkeroe,  8  Mod. 

133. 
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xeturn  made  by  them,  as  a  UUe  township  committee,  was  held 
good.^  The  same  certainty  is  required,  it  has  been  said,  in  a 
return  to  a  writ  of  mandamus  as  in  indictments  or  returns  to 
writs  of  habeas  corpus.'  Whether  the  same  strictness  of  cer- 
tainty is  necessary  in  a  return  to  a  mandamus,  as  in  an  indict- 
ment, may  well  be  doubted.  In  The  King  v.  Lyme  Regis,' 
Lord  Mansfield,  Buller,  Justice,  coneurring,  says,  '^  There  is  a 
great  diflference  between  a  charge  as  a  ground  of  disfrandiise- 
ment  and  an  indictment.  In  criminal  prosecutions,  tedmicai 
fcmns  are  established,  and  ought  to  be  fcdlowed.  If,  in  an  indict- 
ment, you  say  that  A.  forged,  and  caused  to  be  forged,  the  proof 
of  either  fact  will  support  the  indictment ;  but  to  say  that  he 
forged,  or  caused  to  be  forged,  would  be  bad.  This,  being 
determined,  must  be  adhered  to.  But  such  nicety  is  not  re- 
quired in  accusations  against  a  corporator  in  a  corporate  court 
TherCj  substantial  certainty  is  all  that  is  necessary."  The 
xeturn  must,  howerer,  be  certain  upon  a  reasonable  construc- 
tion ;  and  where  presumption  and  intendment  are  permitted, 
it  is  said,  they  will  be  in  favor  of  the  return.^  It  must  state 
facts,  and  not  conclusions  of  law,*  must  not  be  argumentative, 
nor  aver  material  facts  by  way  of  recital,*  but  must  positively 
and  expressly  ^  assert,  deny,  or  answer,  all  facts  in  their  full 
extent,  the  assertion,  denial,  or  avoidance  of  which  may  be 

>  The  State  o.  Griscom,  3  Halst.  (N.  J.)  R.  136. 

'  Per  Bailer,  J.    Rex  o.  Lyme  Regie,  Doag.  158. 

'1  Doug.  181. 

« 11  Co.  99  b;  Rex  v,  Abingdon,  12  Mod.  401 ;  S.  C.  1  Ld.  Ray.  560  ; 
S.  C.  2  Salk.  439;  Rex  v.  Sterling,  Sayer,  175;  Rra  o.  Lyme  Regie, 
Dong.  153,  154 ;  Willcock  on  Mun.  Corp.  403. 

»  Rex  V.  Liverpool,  9  Burr.  731 ;  Rex  v.  York,  6  T.  R.  76. 

*  Rex  V.  Winchelsea,  9  Ley.  86 ;  Rex  v.  Hereford,  6  Mod.  309  ;  Basse 
V.  Barnstable,  T.  Ray,  153 ;  S.  C.  1  Sid.  986 ;  Rex  v.  Coventry,  1  Ld. 
Raymd.  391 ;  S.  C.  9  Salk.  430;  Rex  v.  Ilchester,  4  D.  &  R.  330. 

'  Rex  o.  Maiden,  I  Ld.  Raymd.  481 ;  S.  C.  9  Salk.  431 ;  Rex  v.  Ips- 
wich, 2  Ld.  Raymd.  1939;  S.  C.  9  Salk.  435 ;  Commercial  Bank  of  Albany 
o.  Canal  Commissioners,  10  Wend.  (N.  T.)  R.  95.  A  denial  may,  how- 
ever, be  composed  of  several  assertions.  Rex  v.  King's  Lynn,  Andr.  105. 
Bnt  a  denial  of  the  matters  of  the  writ,  with  a  protestando,  is  ill.  Rex  v. 
Bristol  Dock  Co.  6  B.  &  C.  181 ;  9  D.  &  R.  309. 
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necessary  for  justification  or  defence.^    Thus,  if  the  retum 
rely  upon  the  misdirection  of  the  writ,  it  must  assert  positiTdy 
that  it  is  misdirected,  and  show  in  what  manner.'    If  it  rdy 
upon  a  judgment,  however,  the  proceedings  upon  which  it  is 
founded  need  not  be  set  forth ;  for  these  cannot  be  investi- 
gated, except  upon  writ  of  error,  unless  for  the  purpose  of 
showing  fraud  or  collusion.'    A  return  by  county  commis- 
sioners  to  an  alternative  mandamus,  directing  them  to  take 
supervision  of  a  bridge,  as  a  part  of  a  highway  laid  out  by 
the  court  of  sessions,  was  held  good,  though  the  return  set 
forth  that  the  bridge  had  been  dedicated  to  the  public,  without 
averring  in  what  manner ;  the  proceedings  of  the  town,  which 
were  made  part  of  the  return,  showing  for  what  purpose  the 
bridge  was  built,  and  the  building  of  a  bridge  on  a  highway 
being  ipso  facto  a  dedication  of  it  to  the  public.^    A  return  to 
a  writ  of  mandamus  need  not  be  single,  but  may  contain 
several  defences,  or  justifications ;    and  if  one  of  these  be 
sufficient,  the  return  must  be  allowed  as  to  that'    It  is  suffi- 
cient  if  it  contain  a  legal  reason  for  not  obeying  the  writ, 
though  certain  facts  of  it  are  unsatisfactory ;  for  these  may  be 
considered  as  surplusage,  and  the  remainder  tried.'    Where, 
however,  inconsistent  causes  for  not  obeying  the  mandamus 
are  stated  in  the  retiu'u,  it  must  be  quashed ;  for,  taken  as  a 
whole,  it  is  false.  ^    Neither  the  signature  of  an  individual,  nor 


'  Rex  o.  Clapham,  1  Vent.  Ill ;  S.  C.  Rex  «.  President  des  Mardies,  3 
Lev.  86  ;  Rex  v.  Coyentry,  Salk.  430 ;  Rex  o.  Ilcheater,  4  D.  &  R.  330 ; 
Rex  V.  Lyme  Regis,  Doug.  79,  85. 

*  Rex  V.  Ipswich,  8  Ld.  Raymd.  1239 ;  S.  C.  2  Salk.  435. 

*  Rex  V.  West  Riding,  7  T.  R.  467 ;  Rex  o.  Soddis,  1  East,  315. 

^  Springfield  o.  Commissioners  of  Hampden,  10  Pick.  Mass.  R.  59. 

*  Rex  o.  Norwich,  2  Ld.  Raymd.  1244 ;  Wright  v.  Fawoett,  4  Bmr. 
9044  ;  Rex  o.  Cambridge,  2  T.  R.  261. 

*  Rex  V.  Cambridge,  2  T.  R.  461 ;  Rex  v.  York,  6  T.  R.  495 ;  Rex  «. 
Bristol,  1  Show.  288 ;  Springfield  9.  Commissioners  of  Hampden,  10  Pidt. 
(filass.)  R.  59. 

V  Rex  v.  Chalice,  2  Ld.  Raymd.  848 ;  Thetford  Case,  1  Salk.  192;  Rei 
o.  St.  John's  Coll.  4  Mod.  241 ;  Powel  v.  Price,  Comb.  41 ;  Liddlestoii  v. 
Exeter,  Comb.  422 ;  S.  C.  12  Mod.  126  ;  S.  C.  1  Ld.  Raymd.  223 ;  Bex  v. 
Holmes,  3  Burr.  1644. 
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the  seal  of  a  corporation,  is  necessary  to  the  validity  of  a 
return  by  them  to  a  mandamus.^ 

Ouster  upon  quo  warrarUo  is  always  a  sufficient  return  to  a 
mandamus  to  admit,  where  the  ouster  took  place  prior  to  the 
prosecutor's  acquisition  of  the  title  to  admission  upon  which 
he  relies.'  Where  the  writ  avers  generally,  that  the  prosecutor 
has  been  elected,  it  is  sufficient  to  answer  generally  in  the 
return,  that  he  has  not  been  elected,'  or,  what  is  the  same 
Aing,  that  he  has  not  been  duly  elected.*  This  general  an- 
swer, however,  is  not  sufficient,  if  the  writ  sets  forth  certain 
facts,  and  concludes  with,  "  by  reason  whereof  the  prosecutor 
was  elected;''  but  the  return  in  such  case  should  traverse 
some  material  fact,  on  the  truth  of  which  the  election  is 
founded ;  or,  if  this  cannot  be  done,  and  the  fisu^ts  stated  are 
nevertheless  insufficient  to  sustain  the  election,  it  should  state 
what  is  necessary  to  a  legal  election,  and  negative  the  legal 
nature  of  that  set  forth  in  the  writ*  Where  the  writ  avers, 
that  the  corporation  were  duly  assembled  on  a  certain  day, 
and  elected  the  prosecutor,  it  is  not  sufficient  for  the  return  to 
admit  a  corporate  assembly  on  that  day  sufficient  for  the  elec- 
tion of  other  officers,  and  merely  to  aver,  that  they  were  not 
duly  assembled  for  the  election  of  the  prosecutor ;  but  seme 
fact  must  be  stated,  showing  why  the  assembly  was  incompe- 
tent to  proceed  to  such  an  election.'  It  is  not  sufficient  to 
return  that  the  prosecutor  was  not  elected  at  the  time  the  writ 


>  WiddringtoD's  Case,  T.  Ray,  68. 

*  Rex  V.  Serle,  8  Mod.  332 ;  S.  C.  Rex  v.  Hull,  11  Mod.  391 ;  Rex  v. 
Taylor,  7  Mod.  172. 

'Rex  O.Ward,  Fitzg.  195;  Rex  v.  Harwood,  2  Ld.  Raymd.  1045; 
Wright  V.  Fawcett,  4  Bart.  2044 ;  Co  Lit.  381 ;  Manaton's  Case,  T.  Ray, 
365;  Stevens's  Case,  T.  Ray,  432;  Hereford's  Case,  1  Sid.  909;  Rex  v. 
Cornwall,  11  Mod.  174;  Rex  o.  Lambert,  19  Mod.  3;  S.  C.  Carth.  170; 
Rex  V.  Chester,  5  Mod.  11. 

'  Rex  9.  Lyme  Regis,  Doug.  84  ;  Willcock  on  Man.  Corp.  413. 

*  Rex  V.  York,  5  T.  R.  76 ;  Rex  o.  Maiden,  1  Ld.  Raymd.  481 ;  S.  C. 
2  Salk.  431 ;  Rex  v.  Abingdon,  1  Ld.  Raymd.  560 ;  S.  C.  2  Salk.  432 ; 
Rex  V.  Ladlow,  8  Mod.  270 ;  Rex  v.  Whislda,  Andr.  3. 

*  Rex  V.  York,  5  T.  R.  74,  76. 
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was  received ;  for  he  might  have  been  elected  before  ;  but  if 
the  writ  states  that  he  was  elected  in  a  certain  week,  a  return 
denying  his  election  in  that  week  is  sufficient'  If  the  corpo- 
ration are  entitled  to  judge  of  the  fitness  of  the  prosecutor's 
deputy,  the  return  to  a  mandamus  to  admit  him  may  state 
that  right,  and  that  the  deputy  is  not  a  sufficient  person.*  So, 
if  the  approbation  of  a  certain  officer,  or  the  payment  of  a 
certain  fine,  is  necessary,  to  entitle  the  prosecutor  to  admission, 
the  return  may  state  that  fact,  and  aver  that  he  has  not  been 
approved,'  or  that  he  has  not  paid  the  fine.*  Where  certain 
days  are  appointed  for  admission  to  a  corporation,  and  no 
person  is  admissible  at  any  other  time,  the  return  to  a  manda- 
mus to  admit  may  show  this,  and  if  it  negative  the  right  to  be 
admitted  at  any  other  time,  it  will  be  sufficient*  A  return  to 
a  mandamus  to  admit,  that  the  office  is  already  full,  is  insuffi- 
cient ;  for  if  the  prosecutor  has  the  prior  title,  the  possessor  is 
merely  an  officer  de  facto  ;  and  if  the  title  of  the  possessor  is 
good,  the  return  should  show  that* 

Ouster  in  qtu)  warranto,  outlawry,^  or  that  the  prosecutor  in 
due  manner  resigned  his  office,*  are  good  returns  to  a  manda- 
mus to  restore ;  and  in  the  latter  case,  though  a  deed  is  neces- 
sary to  the  resignation,  that  the  resignation  was  by  deed  will 
be  implied  in  the  general  averment,  as  a  legal  requisite.'  It 
is  an  insufficient  averment  of  a  resignation,  that  the  prosecutor 
had  consented  to  be  turned  out ;  it  should  be  more  certain,  as 
that  the  prosecutor  resigned."  Where,  however,  the  resigna- 
tion is  by  mere  implication,  as  by  the  acceptance  of  an  incom- 

>  Rex  V.  Clapham,  1  Vent.  Ill ;  Rex  v.  Peorice,  1335. 

*  Rex  p.  Clapham,  1  Vent  111. 

»  Wright  V.  Fawoett,  4  Burr.  2044. 

*  Tavcrner's  Case,  T.  Ray.  447. 

*  Rex  V,  Whbkin,  Andr.  3. 

*  Rex  V.  Ward,  Fitzg.  195. 

^  Rex  V.  Bristol,  1  Show.  288. 

*  Rex  o.  Rippon,  iLd.  Raymd.  563;  S.  C.  2  Salk.  432. 

*  Ibid. 

^^  Reg.  V.  Lane,  2  Ld.  Raymd.  1304 ;  S.  C.  11  Mod.  270 ;  S.  C  Forteae. 
275. 
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patible  office,  a  general  averment  of  resignation  is  insufficient ; 
but  the  return  must  show  the  particulars/  The  return  need 
not  show  the  authority  of  the  whole  body,  or  a  select  class,  to 
accept  a  resignation ;  for  with  either  this  authority  is  inciden- 
tal to  the  right  of  appointment'  In  every  case  of  amotion  or 
disfranchisement,  the  return  should  show  precisely  the  cause 
of  the  same,  and  the  proceedings  had;  as,  that  an  assembly  of 
the  proper  persons  was  duly  held,  notice  given  to  the  prosecu- 
tor, a  conviction  of  an  offence,  and  an  actual  amotion,  or  dis- 
franchisement thereupon,  in  order  that  the  court  may  judge  of 
the  legality  of  the  cause,  and  the  regularity  of  the  proceedings. 
Accordingly,  if  the  return  merely  allege,  that  the  prosecutor 
was  duly  amoved  or  expelled  the  corporation  for  a  violation 
of  duty,  without  specifying  the  charges  upon  which  he  was 
convicted,  or ''  the  manner  of  proceeding,  it  is  insufficient."' 

If,  however,  the  officer  is  an  officer  at  the  will  of  the  corpo- 
ration, the  return  should  state  that  circumstance,  and  that  he 
was  duly  removed  on  the  determination  of  their  pleasure, 
without  assigning  any  other  cause;  ^  for  if  they  allow  it  to  ap- 
pear, that  he  has  a  permanent  right  to  his  office,  and  set  forth 
an  insufficient  cause  of  amotion,  he  will  be  entitled  to  a  per- 
emptory writ  for  his  restoration.*  In  general,  any  causes  of 
amotion  duly  set  forth  in  the  return  are  good  answers  to  the 
writ  for  restoration.*  The  acts,  however,  constituting  the  cause 
of  amotion  must  be  specifically  set  forth,  and  such  general  al- 
legations as  these,  ''for  removing  servants  of  the  corporation, 
who  ought  only  to  be  displaced  ^by  the  common  council,"  or, 


^  Venior  9.  Sandwich,  1  Sid.  305. 
'  Rex  V.  Tidderley,  1  Sid.  14. 

*  Rex  V,  Doncaster,  Sel.  N.  P.  1052  ;  Brace's  Case,  2  Stra.  819 ;  Rexv. 
Abingdon,  2  Salk.  432 ;  Bagg's  Case,  11  Co.  99 ;  Rex  v.  Liverpool,  2  Burr. 
731,  732;  S.  C.  2  Kenyon,  431 ;  The  Commonwealth  v.  The  Guardians  of 
the  Poor  of  the  City  of  Philadelphia,  6  Serg.  &  Rawle  (Penn.)  R.  469,  per 
Duncan,  J. 

«  Rex  V.  Thame,  1  Stra.  115 ;  Dighton*8  Case,  1  Vent.  77,  82. 

*  Rex  V.  Campion,  1  Sid.  14 ;  Rex  v.  Ipswich,  2  Ld.  Raymd.  1240 ;  Rex 
V.  Oxon,  2  Salk.  428. 

'  For  causes  of  amotion,  see  Chap.  XII. 
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'^  that  the  prosecutor  has  heea  gnilty  of  general  neglect  and 
omissioii  of  duty  in  his  office,"  without  stating  particular  in- 
stances of  neglect  or  omission,  are  insufficient'    And  vben 
the  rules  of  a  religious  society  inflicted  the  penalty  of  opol- 
si(m  on  any  member,  who  should  commence  a  suit  at  law 
i^inst  another  member,  "  except  the  case  were  of  such  a  na- 
ture as  to  require  and  justify  a  process  at  law,"  a  return  toa 
mandamus  to  restore  a  member  to  his  standing,  which  setforth 
the  rule,  and  that  the  expelled  member  had  conimenced  a  suit 
at  law  against  another  member,  without  averring,  that  the 
case  was  not  of  sudi  a  nature  as  to  require  and  justify  a  pro- 
cess at  law,  was  held  to  be  insufficient'    Where,  howev^,  the 
ccmstitution  of  the  corporation  required  the  officer  to  be  leaned 
in  the  laws  of  the  land,  a  general  return,  tfiathe  wasnot  learn- 
ed in  the  laws  of  the  land,  was  adjudged  sufficient ;  "  for,"  said 
Kelyng,  Chief  Justice, ''  if  be  was  learned  in  the  laws  of  the  land, 
he  might  have  cause  fat  the  false  return,  and,  if  it  was  foood 
for  him,  he  should  be  restored."^    It  is  held,  that  a  man  can- 
not be  removed  fhnn  one  office  for  misconduct  in  another;  and 
the  return  should  show  by  express  statement,  or  necessary 
implication,  that  the  prosecutor  had  misbehaved  in  Ae  office, 
from  which  he  was  removed/    If  the  power  of  amotion  te  in 
the  body  at  large,  it  is  unnecessary  to  set  it  forth  in  the  retain, 
since  the  law  impUes  it;  *  but  a  return  to  a  mandamus  to  re- 
store an  expelled  member  or  officer,  that  he  was  tried  and  ex- 
pelled by  a  select  body  or  number,  without  showing  by  what 
authority  this  select  body  or  nmnber  acted,  is    insufficieat' 

>  Rex  o.  WiltoD,  5  Mod.  359  ;  S.  C.  12  Mod.  113 ;  Rex  v.  York,  S  Ld. 
Raymd.  1566 ;  Rex  v.  Boncaster,  Sayer,  39. 

'  Green  v.  African  Methodist  Episcopal  Society,  I  Serg.  &  Rawle  (PcDa.) 
R.  254. 

»  Rex  V,  Lord  Hawlea,  1  Vent  145 ;  S.  C.  «  Keb.  770,  778, 796;  S  C 
cited  Rex  v.  Coventry,  1  Ld.  Raymd.  391,  per  Holt,  C.  J. 

«  Rex  V.  York,  2  Ld.  Raymd.  1566;  Rex  v.  Lyme  Regis,  Doog.  1T7, 
181. 

•  Rex  V.  Lyme  Regis,  Doug.  153,  154  ;  Braithw&ite's  Case,  1  Vent.  U 

•  Rex  ».  Yoi^  2  Ld.  Raymd.  1566;  Symmers  v.  Regem,  Cowp.  303: 
Rex  9.  Feversham,  8  T.  R.  356 ;  Rex  v.  Lyme  Regis,  Dong.  153 ;  Rex  v 
Cambridge,  Fort.  203 ;  S.  C.  2  Ld.  Raymd.  1346  ;  Green  v.  African  MeUi- 
odist  Episcopal  Sociely,  1  Serg.  k  Rawle  (Penn.)  R.  254. 
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Where  it  was  shown  that  the  power  of  amotion  was  in  the 
mayor  and  aldermen  and  such  burgesses  as  had  been  alder- 
men, it  was  held  sufficient  to  allege  in  the  return,  that  the 
amotion  was  by  the  mayor  and  burgesses,  according  to  the 
charier^ 

In  the  King  v.  Shrewsbury,'  where  the  return  stated  the 
amotion  to  have  been  made,  ''  at  a  meeting  of  the  mayor  and 
the  major  part  of  the  aldermen  and  common  council  duly  as- 
sembled,^^ upon  its  being  objected,  that,  inasmuch  as  this  was 
not  the  common  and  ordinary  business  of  the  corporation  to 
be  done  by  charter  on  a  particular  day,  the  return  should 
state  a  general  summons  of  all  the  resident  members,  Lord 
Hardwicke,  with  whom  the  court  concurred,  held,  that  the 
words  ''  duly  assembled"  were  sufficient,  and  that  the  special 
manner  of  summoning,  &c.  would  come  in  evidence.  In  Rex 
V.  Liverpool,'  however,  it  was  subsequently  adjudged  by  the 
Court  of  King's  Bench,  that  if  a  select  number  of  the  corpora- 
tion have  power  to  amove,  and  do  amove  on  a  day  not  direct-^ 
edby  the  charter,  all  that  are  within  summons  must  be  sum- 
moned ;  and  that,  in  such  case,  it  is  not  siifficient  to  allege  in 
the  return,  ''  that  they  were  duly,  or  in  due  manner,  met  and 
assembled ; "  but  it  should  be  expressly  alleged,  "  that  they 
were  all summonedJ^  Where  the  power  of  amotion  was  vest- 
ed in  "  the  mayor,  aldermen,  and  common  coimcil  assembled," 
an  allegation  according  to  the  legal  effect,  that  '^  the  Mayor 
and  major  part  of  the  aldermen,  &c."  assembled,  &c.  was  con- 
sidered sufficient/  If  the  officer  is  entitled  to  it,  the  return 
must  specifically  aver  notice  to  him  to  appear  and  defend  him- 
self, or  must  show  that  the  corporation  did  what  they  could  to 
summon  him.*     This  averment  of  summons  is  sufficiently 


*  Rex  V.  Feversham,  8  T.  R.  356 ;  Braitbwaite*8  Case,  1  Vent  19 ;  Rex 
o.  DoDcaster,  Sayer,  37  ;  S.  C.  B.  N.  P.  805. 

'  7  Mod.  80S,  803. 
'  8  Bnrr.  731,  &c. 

*  Rex  V,  Shrewsbary,  7  Mod.  303 ;  Hardwicke,  C.  J.  dabitante. 

*  Rex  V.  King's  Lynn,  Canningb.  08 ;  Rex  v,  Cambridge,  Fort.  800 ; 
S.  0. 8  Ld.  Raymd.  1348  ;  Rex  v.  Gaskin,  8  T.  R.  809 ;  Commonwealth  o. 
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made  by  '^  we  caused  to  be  summoned,  &c ;  "  but  not  by  "  we 
commanded  the  proper  officer  to  stunmon  him/'  ^  nor  under  a 
recital,  as  '^  although  he  was  summoned."  *    If  the  return  show 
a  total  desertion  of  the  municipality,  and  it  does  not  appear, 
that  the  officer  subsequently  returned  to  it/  or  if  it  show  that 
the  prosecutor  actually  appeared  and  defended  himself/  no 
previous  summons  need  be  alleged.    The  return  must  also 
state  specifically  the  charges,  that  were  made  against  the  pros- 
ecutor as  grounds  for  his  amotion,*  and  that  they  were  either 
proved  on  oath,  or  confessed.*    If  it  be  necessary,  that  the 
amotion  should  be  under  the  corporate  seal,  or  be  entered  on  the 
corporation  books,  it  is  not  necessary  to  aver  that  it  was  so 
done;  for  this  will  be  implied  in  the  general  averment,  that  he 
was  amoved.^    Where  a  return  to  a  mandamus  to  restore  a 
common-council-man  averred,  ''that  they  were  chosen  yearly, 
and  that  before  the  coming  of  the  writ  they  were  chosen  and 
continued  for  a  year,  and  at  the  end  of  the  year  were  duly 
amoved  from  their  offices  by  the  election  of  others,"  it  was 
held  bad  for  its  uncertainty ;  for  it  should  have  shown  the  time 
when  they  were  elected,  so  that  it  might  have  appeared,  that 
they  were  not  amoved  before  the  expiration  of  their  year/ 


Feonsylvania  Beneficial  Institution,  2  Serg.  &  Hawle  (Penn.)  R.  141 ;  see 
Chap.  XII.  ^  4. 

'  Braithwaite's  Case,  1  Vent.  19. 

'  Commonwealth  v,  Pennsylvania  Beneficial  InstitaiioD,  2  Serg.  &  Rawie 
(Penn.)  R.  141. 

'  Rex  V.  Ezon.  1  Show.  365 ;  S.  C.  Rex  v.  Glyde,  12  Mod.  88 ;  S.  C.  4 
Mod.  36. 

*  Rex  V.  Chalke,  1  Ld.  Raymd.  225 ;  Rex  v.  Wilton,  2  Salk.  428 ;  Rex 
V,  Gaskin,  8  T.  R.  209 ;  Commonwealth  v.  Pennsylvania  Beneficial  Instito- 
tion,  2  Serg.  &  Rawle  (Penn.)  R.  141. 

*  Rex  V.  Carlisle,  8  Mod.  103  ;  S.  C.  Fort.  200  ;  The  Commonwealth  v. 
The  Guardians  of  the  Poor  of  the  City  of  Philadelphia,  6  Serg.  &  Rawle 
(Penn.)  R.  469. 

'  Rex  V,  Carlisle,  8  Mod.  99 ;  Rext;.  WOlton,  5  Mod.  258;  S.  C.  2  Salk. 
428 ;  Rex  v.  Feversham,  8  T.  R.  356. 

^  Rex  V.  Chaike,  1  Ld.  Raymd.  226;  S.  0.  5  Mod.  258;  WiUcock  on 
Man.  Corp.  423. 

*  Rex  17.  Chester,  5  Mod.  11. 
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It  is  held,  that  in  case  of  an  officer  at  pleasure,  a  new  election 
is  an  actual  amotion ;  and  hence  that  a  return  to  a  mandamus 
to  restore  such  an  officer,  that  he  was  only  an  officer  at  pleas- 
ure, and  that  upon  due  simmions  to  choose  another,  they  did 
choose  another,  and  thereby  the  former  was  removed,  was  not 
objectionable  for  argumentativeness.^  The  return,  ''not 
amoved  by  us,"  has  been  held  sufficient.'  It  is  a  good  return 
to  a  mandamus  requiring  books  and  papers  to  be  delivered  up, 
to  say,  ''  that  on  and  since  the  teste  of  the  writ,  A.  had  not,  nor 
has  had  the  books,  &c.,  or  any  of  them,  in  his  custody,  power, 
or  possession ;  "  and  if  it  is  unnecessarily  stated  by  him,  that 
he  had  them  not  on  a  prior  day,  he  is  not  bound  to  negative  a 
possession  intermediate  between  that  day  and  the  teste  of  the 
writ.* 

The  granting  of  costs  after  argument  upon  a  return  is  in 
England  discretionary ;  but  where  the  party  succeeding  has 
not  been  to  blame,  it  is  now  the  general  nile  that  he  recovers 
costs.  ^ 

$  9.  In  England,  by  statute  9th  of  Anne,  it  is  made  lawful 
for  persons  prosecuting  writs  of  mandamus  to  plead  to  ox  tra- 
verse any  of  the  material  facts  contained  in  the  return.  Before 
that  statute,  if  the  return  was  sufficient  in  law,  but  false  in 
fact,  it  could  not  be  called  in  question  in  the  proceeding  in 
which  it  was  made,  any  more  than  the  ordinary  return  of  a 
sheriff;  but,  if  the  public  were  concerned,  the  remedy  was  by 


^  Rex  V.  CaDterbary,  U  Mod.  404 ;  S.  C.  1  Str.  674 ;  Rex  v.  Thame,  1 
Str.  115. 

'  Lacas  o.  Colcheeter,  in  Hereford's  Case,  1  Sid.  210. 

>  Rex  V.  Round,  1  Nev.  &  M.  427 ;  1  Har.  &  WoU.  546. 

*  Reg.  V,  Eastern  Counties  Railway  Company,  2  Adolph.  U  Ellis  (N.  S.) 
577;  Reg.  v.  Mayor,  &c.  of  Newbury,  1  Adolph.  &  Ellis  (N.  S.)  751, 752 ; 
Rex  V,  The  Commissioners  of  the  Thames  and  Isis  Navigation,  5  Adolph.  & 
Ellis,  804;  Rex  v.  Lord  of  Manor  of  Arundle,  1  Adolph.  &  Ellis,  283,  299, 
n.  e. ;  Rex  v.  the  Commissioners  of  the  Harbor  of  Rye,  5  Bam.  &  Adolph. 
1004,  n.  a. ;  Reg.  v.  The  Lady  of  Manor  of  Da]lingham,  8  Adolph.  &  Ellis, 
858,  871,  n.  a.;  Reg.  t;.  The  Justices  of  the  West  Riding,  5  Adolph.  & 
Ellis  (N.  S.)  1. 
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criminal  information ;  Mf  an  indiridual  was  the  party  more 
particularly  interested,  his  only  remedy  was  an  action  on  the 
case  for  a  false  return.' 

In  this  country,  unless  the  statute  of  Anne,  or  some  similar 
statute,  has  been  adopted  or  enacted,  the  only  remedy  for  the 
prosecutor,  if  the  return  be  false,  is  an  action  against  him  or 
those  who  have  made  the  false  return.'  If  the  facts  stated  in 
the  return  necessarily  imply  what  is  false,  an  action  lies  as 
well  as  if  the  return  stated  an  express  falsehood.  Thus,  a  cor- 
poration set  forth  in  a  return  their  charter,  and,  as  no  special 
power  of  amotion  was  given  thereby  to  the  whole  body,  or 
any  select  part,  the  implication  was  that  his  power  was  vested 
in  the  whole  body.  Lord  Mansfield  considered,  that  if  there 
were  another  charter,  or  by-law  restraining  this  power  to  a  sdect 
class,  and  that  were  not  set  out,  there  could  be  no  doubt  but 
an  action  would  lie ;  inasmuch  as  this  would  be  misleading 
the  court^  And  though  a  return  be  true  in  words,  if  it  be 
false  in  substance,  an  action  lies.*  In  an  action  for  a  false  re- 
turn, it  is  said  to  be  immaterial,  whether  the  mandamus  ought 


>  Rex  p.  Spotland,  C.  T.  H.  185  ;  Rex  v.  Surgeons,  I  Salk.  374  ;  Rax 
f.  AUngdoD,  2  Salk.  431,  43S ;  S.  C.  19  Mod.  309;  S.  C.  Canh.  499; 
Anon.  13  Mod.  550 ;  Rex  v.  Pettiward,  4  Barr.  3453 ;  Rex  o.  Williamson, 
3  B.  &  A.  583  ;  Rex  r.  Barou,  3  B.  &  A.  434  ;  Rex  v.  Lancaster,  ID.Sl 
R.  485.  On  the  information,  if  jadgment  goes  against  the  defendants  for 
falsity  of  the  retarn,  they  will  be  fined,  and  a  peremptory  mandamus  award- 
ed against  them.  Rex  t7.  Snrgeon,  1  Salk.  374 ;  Rex  v.  Abingdon,  9  Salk. 
431,  439 ;  S.  C.  12  Mod.  308. 

*  Manaton's  Case,  T.  Ray,  365;  Tanier*s  Case,  4  Sid.  257;  Bagg's 
Case,  11  Co.  99,  b. ;  Eynaston  o.  Shrewsbury,  2  Str.  1053 ;  Rieb  v. 
Pilkington,  Carth.  171 ;  Bui.  N.  P.  204  ;  Howard  v.  Gage,  6  (Mass.)  R. 
469. 

'  Howard  v.  Gage,  6  Mass.  R.  469.  In  New  York,  by  statute,  the  per- 
son prosecuting  the  writ  may  demur,  or  plead  to  soeh  of  the  facts  con- 
tained in  the  return  as  he  thinks  proper.  1  R.  L.  107,  (  2 ;  2  R.  S.  586, 
f  55 ;  The  People  o.  The  Commissioners  of  Hudson,  6  Wend.  (N.  T.)  R. 
659. 

*  Rex  V.  Lyme  Regis,  1  Doug.  158. 

*  Braithwaite's  Case,  1  Vent.  19 ;  Rex  o.  Lyme  Regis,  1  Doug.  159,  per 
Bnller,  J. 
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originally  to  have  been  granted,  or  not ;  at  least,  after  a  plea 
ajSirming  the  truth  of  the  return,  says  Mr.  Willcock,  it  shall 
be  taken  pro  confesso,  that  the  writ  was  granted  and  the  re- 
turn made  by  the  defendant^  In  England,  judgment  upon 
the  sufficiency  of  the  return  to  the  mandamus  must  be  actually 
entered  upon  the  record,  before  the  action  for  a  false  return 
can  be  commenced.*  To  obtain  by  it,  too,  a  peremptory  writ, 
it  should  be  brought  in  the  court  of  King's  Bench ;  inasmuch 
as  that  court  will  not  take  judicial  notice  of  a  judgment  in  the 
Common  Pleas,  and  the  peremptory  writ  commences  with  a 
statement,  that  the  return  is  false,  prmU  constat  nobisper  re- 
oordum.*  It  seems,  however,  that  where,  in  an  action  for  a 
fiUse  return,  judgment  was  given  for  the  defendant,  and  upon 
writ  of  error,  judgment  was  reversed  in  the  Exchequer  Cham- 
ber, the  court  of  King's  Bench  granted  a  peremptory  manda- 
mus, before  judgment  was  entered,  saying,  it  was  a  man- 
datory writ,  and  not  a  judicial  writ  founded  on  the  record.^ 
Where  there  are  several  joint  prosecutors  of  a  writ  of  manda- 
mus, the  action  for  a  false  return  must  be  brought  by  them,  or 
the  survivors  of  them  jointly ;  for  the  peremptory  mandamus, 
which  issues  on  judgment  that  the  return  is  false,  must  pursue 
the  form  of  the  writ  in  the  action  for  the  false  return,  and 
cannot  be  granted  to  one  without  the  rest.*  If  the  false  re- 
turn be  made  by  several,  the  action  may  be  brought  against 
them  jointly  or  severally,  as  on  any  other  tort.*  And  though 
the  return  be  made  in  the  name  of  the  corporation,  the  action 
may  be  brought  against  the  particular  person  or  persons  who 


*  Otmd  v.  Pope,  1  Ld.  Raymd.  136  ;  Willcock  od  Man.  Corp.  438. 
'  Enfield  v.  Hill,  3  Lot.  339  ;  S.  C.  T.  Jones,  116. 

*  Green  v.  Pope,  1  Ld.  Raymd.  139 ;  S.  C.  Skin.  670 ;  Anon.  8  Salk.  488 ; 
Foot  V,  Prowse,  3  Str.  698. 

«  BuL  N.  P.  808. 

*  Ward  V.  Brampston,  3  Lev.  368;  Green  v.  Pope,  1  Ld.  Raymd.  188 ; 
Rex  V.  Andover,  8  Salk.  433 ;  S.  G.  13  Mod.  338 ;  Batler  o.  Kews,  18 
Mod.  349  ;  Rex  v.  Montacnte,  1  Wm.  Blacks.  60;  Willcock  on  Man.  Cor. 
439,  440. 

*  Rich  «.  PiUdngton,  Garth.  171, 173. 
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caused  it  to  be  made.^  In  such  case,  however,  if  the  defend- 
ant should  prove  that  the  return  was  made  contrary  to  his 
will,  but  that  he  was  overruled  by  a  majority,  this  would  be 
good  evidence  under  the  general  issue,  not  guilty,  and  the 
plaintiff  will  be  non-suited.*  The  declaration  in  an  action  for 
a  false  return  need  not  allege  that  it  was  the  duty  of  the  de- 
fendant to  obey  the  mandamus ;  for  this  is  admitted  by  his 
alleging  in  the  return  a  reason  for  his  not  obeying  the  writ' 
It  must,  however,  aver,  that  the  return  was  made  by  the  de- 
fendant ;  and  proof,  that  the  mandamus  was  delivered  to  the 
head  officer  of  a  corporation,  and  has  a  return  made  upcm  it, 
is  prima  f€une  evidence  that  he  made  it^  Proof,  that  the  de- 
fendant was  served  personally  with  an  alias  mandamus,  and 
told  the  person  who  served  him  with  the  writ,  "  that  he  should 
take  care  that  a  retum  was  made  to  it,"  and  farther,  that  two 
rules  of  court  were  made,  one,  for  an  attachment  against  the 
defendant  for  not  making  a  retium,  and  the  other,  to  discharge 
that  rule  upon  paying  the  costs,  and  appearing,  &c.,  was  held 
sufficient  proof  that  the  defendant  made  the  return.^  The  de- 
claration sets  forth  the  retum  with  sufficient  certainty,  if  it  set 
forth  that  it  was  made,  "  modo  et  forma  sequenii,"  *  In  an 
action  for  a  false  retum  to  a  mandamus  to  admit,  it  was  held 
immaterial  on  what  day  the  plaintiff  laid  his  election,  so  thai 
it  was  before  action  brought ;  but  that  where  there  is  a  cus- 
tomary day  of  election,  if  the  plaintiff  does  not  prove  his 
election  on  that  day,  though  he  has  laid  it  right,  yet  he  must 
fieuL*  The  action  for  a  false  retum  is  local,  but  the  vaine 
may  be  laid  either  in  the  county  where   the  retum  was 


>  Enfiflldfv  mia^T.  Jooes,  116;  S.  C.  d  Lev.  S39;  Rex  v.  Rippoa,  1 
Ld.  Raymd.  564 ;  S.  C.  ComyDS,  86  ;  Reg.  v.  Chalice,  9  Ld.  Raymd.  849 ; 
Rkb  9.  PiOdngton,  Carth.  171 ;  Vanghan  v,  Lewis,  Garth.  899. 

*  Rich  V,  PiUdngton,  Carth.  ITS. 

*  llayoi  of  Norwich's  Case,  13  Mod.  322. 
«  Reg.  V.  Chalice,  9  Ld.  Raymd.  849. 

*  VaaghaB  v.  Lewis,  Carth.  889. 

*  PaDen  «.  Palmer,  1  Ld.  Raymd.  496  ;  Rex  o.  Powell,  9  Wm.  Black. 
787. 

*  Yanghan  •.  Lewis,  Carth.  938. 
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made,  or  that  in  which  it  appears  of  record.*  Where  the  re- 
turn to  a  mandamus  is,  that  the  prosecutor  was  not  elected, 
the  plaintiff  in  his  action  must  falsify  the  return  by  showing 
his  own  title.' 

$  10.  On  application  for  a  mandamus,  where  both  parties 
have  been  fully  heard,  and  there  is  no  dispute  about  facts,  the 
court  will,  if  perfectly  satisfied,  without  going  through  the 
forms  of  an  alternative  mandamus,  grant  a  peremptory  man- 
damus in  the  first  instance.'  Where,  however,  a  rule  for  a 
peremptory  mandamus  has,  in  such  case,  been  obtained,  the 
court  will  sometimes  vacate  the  rule,  and  grant  one  for  an  al- 
ternative mandamus  only,  so  as  to  bring  the  question  more 
fully  and  solemnly  before  them  on  the  return.^  The  court 
will  not,  however,  award  a  peremptory  mandamus  on  a  part 
of  the  record,  whilst  proceedings  on  the  first  mandamus  are 
incomplete.'  Upon  the  return  of  an  alternative  mandamus,  if 
the  return  be  disallowed  as  insufficient  in  law,  or  inconsistent 
with  itself,  the  court  will  grant  a  peremptory  writ,  to  which, 
as  its  name  implies,  the  only  answer  is  implicit  obedience.' 


>  Lord  V.  Francis,  13  Mod.  408 ;  Rnssel  v.  Succlen,  1  Sid.  218 ;  Bex 
V.  Oxford,  9  Salk.  669 ;  Cameron  v.  Gray,  6  T.  R.  363 ;  Rex  v.  Newcastle, 
1  East.  116. 

*  Crawford  v.  Powell,  3  Barr.  1013 ;  S.  C.  1  Wm.  Black.  229 ;  Willcock 
on  Mun.  Corp.  442. 

'  Ex  parte  Jennings,  6  Cow.  (N.  T.)  R.  229  ;  Ex  parte  Rogers,  7  Cow. 
(N.  Y.)  R.  626,  533,  634 ;  The  People  v.  Throop,  12  Wend.  (N.  Y.)  R. 
183 ;  Commonwealth  o.  President,  Managers,  and  Company  of  the  Ander- 
son Ferry,  Waterford,  and  New  Haven  Turnpike  Road,  7  Serg.  &  Rawle 
(Penn.)  R.  6.  For  form  of  rale  for  peremptory  mandamos,  see  Ex  parte 
Jennings,  6  Cow.  (N.  Y.)  R.  529.  The  rule  for  a  peremptory  mandamus 
may,  if  the  court  please,  he  granted  nisi,  so  as  to  allow  them  time  for  ad- 
visement ;  and  if  they  do  not  alter  their  opinion  in  the  course  of  the  same 
term,  the  writ  issues.    Rex  v.  Tappenden,  3  East,  192. 

*  Ex  parte  Jennings,  6  Cow.  (N.  Y.)  R.  629,  635,  536,  where  see  form 
of  rule  for  peremptory  mandamus. 

*  Reg.  V.  Baldwin,  8  Adolph.  &  Ellis,  947 ;  3  Perr.  &  Day.  124. 

'  Stevens's  Case,  T.  Ray,  432 ;  Rex  v.  Cambridge,  Fortes.  205 ;  Rex  o. 
Norwich,  3  Ld.  Raymd.  1246  ;  Rex  o.  Behester,  4  D.  &  R.  329  ;  The  Peo- 
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And  on  motion  for  a  peremptory  mandamus,  the  court  do  not 
look  at  the  affidavits  on  which  the  alternative  writ  was  foimd* 
ed,  but  to  the  return  to  the  alternative  writ'  Yet,  notwith* 
standing  the  insufficiency  of  the  return,  if  it  appear  that  the 
applicant  ought  not  to  have  the  writ,  as  if  on  a  mandamus  to 
restore,  it  seems,  that  though  irregularly  amoved,  he  may, 
upon  restoration,  be  immediately  amoved  for  a  sufficient  cause, 
the  court  will  not  grant  the  peremptory  writ*  But  if^  how- 
ever, they  have  merely  the  Tpwoer  to  amove  again,  as  in  case 
of  an  officer  at  pleasure,  and  it  be  not  incumbent  upon  them 
as  a  duty  to  exercise  it,  the  peremptory  writ  may,  it  seems,  be 
granted.*  This  writ  is  issued,  too,  upon  judgment  for  the 
plaintiff  in  an  action  for  a  false  return  to  an  alternative  man- 
damus, if  the  action  be  brought  in  the  same  court,*  though  it 
be  carried  up  by  writ  of  error,  and  judgment  affirmed  in  the 
court  above.*  Neither  a  bill  of  exceptions,  nor  a  writ  of  error 
in  the  action  for  a  false  return  delays  the  issuing  of  the  pa- 
emptory  writ ;  *  though  it  seems  that  a  motion  for  a  new  trial 
stays  the  writ  until  the  motion  is  disposed  of.^    A  return  to  a 


pie  V.  Sejmoar,  6  Cow.  (N.  T.)  R.  579.  And  in  England,  where  the  le- 
tnrn  ie  not  void  on  the  face  of  it,  the  court  will  not  allow  ita  validity  to  be 
qaeationed  hj  motion  to  take  it  off  the  file  open  a£Bdarit ;  it  can  only  be  die- 
coaaed  on  a  oonct/mm  in  the  regular  way.  Rex  «.  Payne,  3  Ner.  &  P. 
(Q.  B.)  165. 
'  The  People  v.  Hudaon  &  Stuyveaant,  7  Wend.  (N.  T.)  R.  474. 

*  Rex  V.  Campion,  1  Sid.  14;  Rex  o.  Axbridge,  Cowp.  583;  Rex  t.  Grif- 
fitha,  1  D.  &  R.  390 ;  S.  C.  6  B.  &  A.  735;  Commeietal  Bank  of  Albany 
V.  Canal  Co.  10  Wend.  (N.  T.)  R.  S5. 

'  Protector  et  Rex  «.  Campion,  9  Sid.  97, 1  Sid.  14 ;  Rex  «.  Qxon.  % 
Salk.  429 ;  Rex  v.  Slatford,  5  Mod.  316 ;  Reg.  o .  Ipawioh,  3  Ld.  Raynd. 
1S40. 

«  Buckley  o.  Palmer,  3  Salk.  431 ;  Green  t;.  Pope,  1  Ld.  Raymd.  138; 
S.  C.  Skin.  670 ;  Anon,  but  S.  C.  3  Salk.  438 ;  Foot  v.  Prowae,  3  Sir. 
698. 

*  B.  N.  P.  303 ;  Foot  v.  Prowae,  3  Str.  698  ;  aee  Rex  o.  Amery,  1  Anatr . 
183. 

*  Wright  V.  Sharp,  11  Mod.  175 ;  B.  N.  P.  300. 

'  Ibid. ;  Dublin  v.  Dowgate,  1  P.  Wma.  350 ;  contra  Ruding  •.  Newel, 
3  Str.  983. 
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writ  of  mandamus  was  allowed  to  be  awarded  by  the  Su- 
preme Court  of  Massachusetts,  after  exceptions  to  it  had  been 
filed/  Though  the  direction  of  the  alternative  mandamus 
was  erroneous,  the  peremptory  writ  founded  upon,  and  issuing 
to  enforce  it,  must  be  directed  in  the  same  manner ;  and  by 
their  return  to  the  substance  of  the  alternative,  the  defendants 
are  precluded  from  objecting  to  the  direction  of  the  peremptory 
writ.'  In  case  of  an  officer  restored  by  peremptory  writ  for 
irregularity  of  the  amotion,  and  insufficiency  of  the  cause 
alleged,  it  was  held,  that  the  writ  was  obeyed,  though  the 
corporation  summoned  him  to  show  cause  why  he  should  not 
be  amoved,  at  the  same  time  that  they  restored  him,  and  in 
pursuance  thereof  amoved  him  for  the  same,  or  nearly  the 
same  offences.'  If  the  writ  is  not  effectually  obeyed,  the 
prosecutor  may  object  to  the  fiUng  of  the  return.*  Where  it 
was  proved  that  a  peremptory  mandamus  was  unfairly  ob- 
tained, the  court  set  it  aside  on  motion.^ 

• 

$  11.  If  the  defendant  neglects  to  make  a  return  to  a  writ 
of  mandamus,  an  attachment  issues  against  him,  under  which 
the  court  punish  the  contempt,  and  enforce  obedience  to  their 
writ.  If  the  defendant  in  such  case  be  a  corporation,  the 
attachment  issues  only  against  the  persons  guilty  of  the  con- 
tempt in  their  natural  capacity.*  If  the  mandamus  is  directed 
to  several  in  their  natural  capacity,  unless  all  join  in  making 
the  return,  the  attachment  for  disobedience  must  issue  against 
all,  whether  guilty  or  not,  though  when  they  are  before  the 
court,  their  punishment  will  be  proportioned  to  their  offences.^ 
Where  no  return  was  made  to  a  mandamus,  because  the  parties 


^  Springfield  v.  Commiasioners  of  Hampden,  10  Pick.  (Maes.)  R.  59. 

'  Reg.  V.  Ipswich,  3  Ld.  Raymd.  1240. 

'  Reg.  0.  Ipewich,  2  Ld.  Raymd.  1240 ;  Bagg's  Case,  11  R.  99,  b. 

*  Reg.  V,  Ipswich,  2  Ld.  Raymd.  1283. 

*  The  People  v.  Eveiitt,  1  Caines  (N.  T.)  R.  8. 

*  MUrs  Case,  T.  Ray,  152. 

^  Case  of  the  Bailiffs  of  Bridgenorth,  2  Sir.  808;  Rex  o.  Salop,  Bal.  N. 
P.  201,  202;  New  Samm,  Comb.  327. 
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to  whom  it  was  directed  could  not  agree  on  a  return,  inasmuch 
as  they  disagreed  as  to  certain  rights  under  the  charter,  a  deci- 
sion upon  which  was  involved  in  the  return  to  be  made,  the 
court,  instead  of  granting  an  attachment,  allowed  the  parties  to 
enter  into  a  rule  to  try  their  right  under  a  feigned  issue,  whether 
the  prosecutor  was  or  was  not  elected^    An  attachment  issues 
after  a  peremptory  rule  to  return  the  first  writ,*  or  for  a  neg- 
lect to  return  a  peremptory  writ  on  the  day  assigned,'  or  foi 
neglecting  to  make  a  return  to  the  pluries  ;  ^  but  not  for  neg- 
lecting to  make  a  return  to  the  first  writ  on  the  day  assigned/ 
So  it  is  granted  if  a  frivolous  return  is  made,  or  if,  when  the 
writ  is  directed  to  the  head  officer,  and  also  to  the  corporatioiL 
he  makes  a  return  contrary  to  the  consent  of  the  corporatioa' 
The  application  for  an  attachment  is  made  by  a  motion  for  a 
rule  nm,  founded  on  affidavits,  upon  which  the  defendant 
may  show  cause,  unless  the  contempt  be  gross,  when  the  rule 
is  made  absolute  at  first.^    Where  the  peremptory  writ  was 
directed  to  a  corporation,  an  attachment  was  granted  upon 
proof  of  a  personal  service  upon  the  town  clerk  alone.'  *  And 
in  The  King  v.  Tooley,*  upon  affidavit  that  the  defendant  had 
kept  out  of  the  way,  so  that  personal  service  of  a  peremptory 
writ  could  not  be  made  upon  him,  and  that  the  writ  had  been 
left  at  his  house,  the  court  ordered  him  to  show  cause.    If  a 
mandamus  is  served  upon  all  those  to  whom  it  is  directed, 
and  a  motion  for  an  attachment  against  all  of  them  is  made, 
it  is  sufficient  to  produce  an  affidavit  of  service  of  the  writ  at 
the  time  of  showing  cause  upon  the  attachment ;  nor  is  even 
this  necessary,  unless  required  by  the  other  side.    But  if  the 


>  Eez  V.  Eye,  3  Burr.  708. 

'  CoTentry  Case,  9  Salk.  439 ;  Anon.  lb.  434 ;  Anon.  Comb.  334. 

*  Rex  o.  Fowey,  5  D.  &  R.  614. 

*  Coventry  Case,  2  Salk.  429  ;  Anon.  9  Salk.  434. 

*  Ibid. ;  Anon.  Comb.  234. 

*  Rex  V.  Robinson,  8  Mod.  336  ;  Rex  o.  Hoakins,  C.  T.  H.  188 ;  Rex  t. 
Abingdon,  19  Mod.  308. 

^  Tidd's  Prac.  484  ;  Chaunt  v.  Smart,  1  Bos.  &  Pul.  477. 
■  Rex  t).  Fowey,  5  D.  &  R.  614. 

*  19  Mod.  319. 
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writ  were  served  upon  some  of  the  members  only,  and  the 
attachment  is  moved  against  them  alone,  they  ought,  it  seems, 
to  have  an  opportunity  of  answering  the  affidavit  of  the 
special  service  of  the  writ.^  Lord  Holt  says,  that  there  are 
"  two  sorts  of  attachments  upon  a  mandatory  writ ;  the  one 
entitles  the  party  to  his  action  for  damages,  and  that  must  be 
upon  tlie  pluries;  and  the  other  punishes  the  contempt,  which 
may  be  upon  the  cUuis"  * 


'  Rex  «.  Esham,  d  Barnard,  265. 

*  AnoD.  Id  Mod.  348 ;  Anon.  12  Mod.  164. 
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CHAPTER  XXI. 

OF  INF0RBIATI0N8  IN  THE  NATURE  OF  QUO  WARRANTO. 

$  1.  As  by  the  feudal  law  the  king  was  the  source  of  all 
public  franchises,  the  method  of  proceeding  against  those  who 
exercised  them  without,  or  inconsistently  with  his  grant,  was 
in  his  name,  under  the  direction  of  his  attomey-generaL 
Anciently,  this  method  was  by  the  original  writ  of  quo  war- 
rantOj  called  the  king's  writ  of  right  for  franchises  and  liber- 
ties, which  commanded  the  sherifT  of  the  county  to  summoQ 
the  defendant  to  be  at  such  a  place  before  the  king  at  his  next 
coining  into  the  county,  or  before  the  justices  itinerant  at  the 
next  assize,  "  when  they  should  come  into  those  parts,"  to 
show,  "jtto  warraniOf^^  "  by  what  warrant,"  he  claimed  the 
franchises  mentioned  in  the  writ  This  writ  has  now  become 
obsolete ;  but  it  is  the  origin  of  informations  in  the  nature  of 
quo  warranto  at  the  common  law,  filed  in  England  by  the 
king's  attorney-general  of  his  own  authority,  or  by  the  king's 
coroner,  commonly  called  the  master  of  the  crown  office, 
formerly  of  his  own  authority,  but  since  the  statute  4  and  6 
of  Wm.  &  Mary,  c.  18,  under  sanction  of  the  Court  of  King's 
Bench.^ 

Informations  in  the  nature  of  a  quo  tDorranio  are,  in  Eng- 
land, of  three  kinds.  The  first  is  an  information  filed  by  tbe 
attorney-general  of  his  own  authority ;  the  second  an  infonna- 
tion  filed  by  the  king's  coroner,  or  the  master  of  the  crown 


^  Sut.  quo  warranto,  6  Ed.  I.  ^  6 ;  18  Ed.  I.  stats.  3, 3 ;  StraU  Mireelh, 
0  Co.  20 ;  Rex  v.  Trinity  Hooae,  1  Sid.  86 ;  Rex  o.  Trelawney,  3  Bon. 
1616  ;  3  Kyd  on  Corp.  395,  403,  411 ;  WiUeock  on  Mun.  Corp.  453;  8  Sd. 
N.  P.  ( Wheat. 'b  ed.)  873,  873 ;  State  v.  Ashley,  1  Pike  (Arkan.)  R.  970; 
State  V.  Stsliouie  Perpetual  Mar.  Fire  &  Life  Ins.  Co.  8  MiBaoiui  R.  330. 
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office,  under  the  direclioa  of  the  court,  iu  the  exercise  of  its 
common  law  jurisdiction ;  and  the  third  a  similar  information 
by  leave  of  the  court,  in  pursuance  of  the  statute  of  Anne, 
c  20,  2,  4.  This  last  species  of  information  is  the  one  usually 
employed,  in  England,  in  cases  where  corporations  of  a  muni- 
cipal  character  are  concerned ;  and  its  object,  mode  of  issuing, 
and  general  requisites  will  be  best  understood  by  a  reference 
to  the  statute  by  which  it  was  authorized.  By  this  statute  it 
was  enacted,  that,  'Vif  any  person  or  persons  shall  usurp  or 
intrude  into,  or  unlawfully  hold  and  execute,  the  ofllces,  of 
mayors,  bailiffs,  portreeves,  or  other  officers,  or  the  franchises 
of  burgesses  or  freemen  in  any  city,  town  corporate,  borough, 
or  place  within  England  or  Wales,  it  shall  be  lawful  for  the 
proper  officer  of  the  Court  of  Queen's  Bench,  the  courts  of 
sessions  of  coimties  palatine,  and  the  courts  of  grand  sessions 
in  Wales,  with  the  leave  of  the  said  courts  respectively,  to 
exhibit  one  or  more  information  or  informations,  in  the  nature 
of  a  quo  VHMrra$UOj  at  the  relation  of  any  person  or  persons 
desiring  to  sue  or  prosecute  the  same,  and  who  shall  be  men- 
tioned in  such  information  or  informations,  to  be  the  relator  or 
relators,  against  such  person  or  persons  so  usurping,  intruding 
into,  or  unlawfully  holding  and  executing  any  of  the  said 
offices  or  franchises,  and  to  proceed  therein  in  such  manner, 
as  is  usual  in  cases  of  information  in  the  nature  of  quo  war- 
ranio:'  * 

In  our  own  country,  informations  in  the  nature  of  quo  war" 
ratUo  are  filed  in  the  highest  courts  of  ordinary  jurisdiction  ia 
several  of  the  States,'  eith^  by  the  attorney-general  of  his 
own  authority,  or  by  the  prosecutor  who  is  entitled  pro  forma 
to  use  his  name,'  as  the  case  may  be.    The  Supreme  Court  of 


*  9  Aone,  o.  80,  ^  4 ;  and  see  it  in  WiUcock  on  Mqd.  Corp.  460,  461. 

*  4  Cow.  (N.  T.)  R.  103,  n.  a. ;  The  People  t?.  Richaidaoa,  6  Cow. 
(N.  T.)  R.  102,  n. ;  Commonwealth  v.  Fowler,  10  Maas.  R.  S90 ;  Respnb> 
lica  V.  Griffiths,  3  Dallas  (Fenn.)  R.  112  ;  The  State  v.  Foster,  S  Halsl. 
(N.  J.)  R.  101;  The  Sute  v.  The  City  Council  of  Charleeton,  1  Rep. 
Const.  Ct.  (S.  C.)  36. 

'  Respublica  o.  Griffiths,  8  DalL  R.  113. 

68 
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Ailcansas,  howeyer,  has  decided  that  that  court  has  no  juris- 
diction over  an  information  in  the  nature  of  a  quo  warranto^ 
under  that  clause  of  tfieir  constitution,  which  authorizes  the 
court  to  issue  writs  of  quo  warranto^  on  the  ground  that  the 
former  is  a  criminal,  and  the  latter  a  civil  proceeding,  and 
that  the  power  ''to  issue  other  remedial  writs,  granted  by 
the  constitution,  embraces  only  such  writs,  other  than  those 
specifically  enumerated,  as  may  be  properly  used  in  the 
exercise  of  appellate  powers,  or  of  the  powers  of  control 
over  inferior,  or  other  courts,  expressly  granted  by  the 
constitution."  *  The  opposite  construction  has  been  put  by 
the  Supreme  Court  of  the  State  of  Missouri,  upon  a  similar 
provision  in  the  constitution  of  that  State.*  At  common  law, 
strictly  speaking,  no  such  person  as  a  relator  to  an  information 
is  known ;  *  he  being  altogether  a  creative  of  statute.  Bat 
(he  courts  in  this  country,  even  where  no  statute  similar  to 
that  of  Anne  prevails,  allow,  in  their  discretion,  informations 
to  be  filed  by  private  persons  desirous  to  try  their  rights,  in 
the  name  of  the  attorney-general ;  ^  and  these  are  conunonly 
called  relators ;  *  though  no  judgment  for  costs  can  be  rendered 
for  or  against  them.'  Though  in  form  these  informations  aie 
criminal,  in  their  nature  they  are  but  civil  proceedings;'  and 
hence,  it  was  decided  in  Pennsylvania,  that  they  did  not  fall 

>  State  V.  Ashley,  I  Pike  (Aikan.)  R.  S70. 

'  State  V.  Merry,  3  Missoari  R. ;  State  o.  MeBride,  4  Ibid.  309 ;  State 
o.  The  St.  Louia  Perpetual  Mar.  Fire  &  life  Ins.  Co.  8  Ibid.  330. 

*  Bdl.  N.  P.  911 ;  Sel.  N.  P.  (Wheat.'e  ed.)  874,  n.  4 ;  The  CoamMa- 
wealth  o.  Woelper  et  al.  i  Serg.  &  Rawle  (Peon.)  R.  52 ;  The  Conunoa- 
wealth  V.  Arriaon  et  al.  15  Serg.  &  Rawle  (Peon.)  R.  127,  and  caaes  then 
cited.  The  mention  of  a  relator  is,  however,  no  more  than  anrplnsage. 
Bex  o.  Williams,  1  Bnrr.  408,  per  Dennison,  J. 

*  Respublicatr.  Griffiths,  2  Dallas  (Penn.)  R.  112,  113  ;  Commoawealtk 
V.  The  Union  Ins.  Co.  in  Newbnryport,  5  Mass.  R.  231,  232. 

*  The  Commonwealth  on  the  relation  of  Clements  o.  Arriaon  et  al.  15  Sei;^. 
ft  Rawie  (Penn.)  R.  127. 

^  Rex  0.  Williams,  1  Bnrr.  407,  408,  409 ;  Commonwealth  v.  Woelper  et 
aL  3  Serg.  &  Rawle  (Penn.)  R.  52. 

'  Rex  V.  Francis,  3  T.  R.  484  ;  2  Kyd  on  Corp.  439  ;  and  see  Commei^ 
<cial  Bank  of  Rodney  v.  The  State,  4  Smedes  &  Marsh.  (Misa.)  R.  439. 


GH.  XXI.]  QUO  WARRANTO.  687 

within  the  prohibition  of  the  tenth  section  of  the  ninth  article 
of  the  constitution  of  that  State,  which  declares,  ^'  that  no  per- 
son shall,  for  any  indictable  offence,  be  proceeded  against  crim* 
inally  by  information ;"  the  court  observing,  'Hhat  the  consti- 
tution refers  to  informations,  as  a  form  of  prosecution,  to  pun- 
ish an  offender,  without  the  intervention  of  a  grand  jury ; 
whereas,  an  information  in  the  nature  of  a  writ  of  quo  warranto 
is  applied  to  the  mere  purposes  of  trying  a  civil  right,  and 
ousting  the  wrongful  possessor  of  an  office.'"  For  the  same  rea- 
son, it  was  decided  in  Indiana,  that  the  twelfth  section  of  the 
first  article  of  the  constitution  of  that  State,  "  that  no  person 
shall  be  put  to  answer  any  criminal  charge,  but  by  present- 
ment, or  impeachment,"  does  not  prohibit  a  quo  warratUo  in- 
formation.' 

$  2.  In  England,  the  crown  has  at  all  times  a  right  to  in- 
quire into  claims  to  any  office  or  franchise,  and  to  remove  the 
parties,  unless  they  can  show  a  complete  legal  title  thereto.* 
In  prosecution  of  this  right,  the  attorney-general  may  of  his 
own  authority,  and  without  any  application  to  the  court  for 
leave,*  exhibit  an  information  in  the  nature  of  a  quo  warranto^ 
in  the  Court  of  King's  Bench,  against  those  who  assume  to  act 
as  a  corporation,  to  compel  them  to  show  by  what  prescrip- 
tion, statute,  or  charter,  they  make  title  to  the  franchise ;  or 


^  Respubliea o.  Wray,  3  Dallas,  (Penn.)  R.  490,  491,  per  Shippen,  J.; 
Commonwealth  V.  Brown,  1  Serg.  &.  Rawle,  (Penn.)  R.  385,  perTilgh- 
man,  C.  J. 

*  Bank  of  Vincennes  o.  State,  1  Blackf.  (Ind.)  R.  967. 

*  Per  Tates,  J.,  Rex  v.  Dawes,  and  Rex  v.  Martin ;  Opinion  of  Mr.  J. 
Yate^k  quoted  in  The  King  v.  Clarke,  1  Eaat,  43. 

«  Per  Abbot,  C.  J.,  The  King  v.  Trevenen,  S  B.  &  A.  489.  In  the  Peo- 
ple V.  Trustees  of  Geneva  C6llege,  5  Wend.  (N.  Y.)  R.  990,  it  is  stated  bj 
Chief  Justice  Savage,  that  *'an  information  in  the  nature  of  a  quo  warranto 
may  also  be  filed  by  the  attorney-general,  upon  his  own  relation,  on  leave 
granted^  against  any  corporate  body,  whenever  it  shall  exercise  any  fran- 
ehise  or  privilege  not  conferred  upon  it  by  law."  If  the  leave  of  the  court 
be  necessary,  in  New  York,  to  enable  the  attorney-general  to  file  such  an  in- 
formation, the  practice  of  that  State  diflfors  in  this  particular  from  the  Eng- 
lish pnetioe. 
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against  an  indiyidual  who  possesses  a  corporate  office,  or  aiiy 
other  franchise,  to  compel  him  to  show  his  right'  The  attrir- 
ney-general  may  also  file  an  information  against  a  hody  av* 
porate  in  its  corporate  name,  compelling  it  to  show  by  what 
title  it  holds  a  franchise  alleged  to  he  usarped.'  InfonnatioQ) 
of  this  kind  were  filed  in  New  York  by  the  att<Nmey-geDeral, 
in  the  Supreme  Court  of  that  State,  against  several  coipoia- 
tions,  alleging  that  they  exercised  banking  privileges  withtot 
authority  from  the  legislature.  The  first  of  these  cases  wm 
'Hie  People  v.  Utica  Insurance  Company.*  In  this  case  it  ap- 
peared, that  application  had  been  previously  made,  by  die  at- 
torney-general to  chancery,  for  an  injunction  to  restrain  dn 
company  from  usurping  the  franchise  of  banking,  and  violaf- 
ing  the  restraining  act  of  the  State  of  New  York ;  wfakh  ap- 
plication was  rejected  by  the  court  for  want  of  jurisdicti<xi,  be- 
cause there  was  a  complete  and  adequate  remedy  at  law,  bf 
an  information  in  the  nature  of  a  quo  warranto.*  An  inform- 
ation in  the  nature  of  a  quo  warranio  was  then  filed  by  the  al- 
tomey-general  against  the  company  in  the  Supreme  Court,  and 
judgment  of  ouster  thereupon  rendered  against  them.*  In  tite 
subsequent  cases  of  The  People  v.  Bank  of  Niagara,*  the  P&> 
pie  V,  The  Washington  and  Warren  Bank,*  and  The  People?. 
The  Bank  of  Hudson,*  informations  of  the  same  kind  were 
filed  against  several  banks,  alleging  that  they  exercised  bank- 
ing powers  without  any  warrant,  grant  or  charter,  altfioagh 


*  The  King  v.  Clarke,  1  East,  43 ;  The  King  ••  Tmveneo,  9  B.  A  A. 
489. 

*  Rex  V.  CosMk,  9  RoL  116. 
"  15  Johns.  (N.  T.)  R.  358. 

^  Attornej-General  v.  Utioa  Ins.  Co.  9  Johns.  (N.  T.)  Oh.  R.  371,  SH; 
The  People  v.  Utioa  Ids.  Co.  15  Johns.  (N.  Y.)  R.  378,  370. 

*  Iby.  15  Johns.  (N.  T.)  R.  386,  396. 

*  6  Cowen,  (N.  T.)  R.  196,  where  see  the  foms  of  the  infonutiea  vH 
•f  the  pleadings  thereto ;  and  see  Rex  v.  Amery,  9  T.  R.  616;  Case  of  Citj 
•f  London,  3  Harg.  St.  Tr.  546;  1  Black.  Cenm.  486;  9  WjjA  e•C•f^ 
488,487. 

'  6  Cowen,  (N.  Y.)  R.  911. 

*  6  Cowen,  (N.  Y.)  R.  917. 
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the  real  question  was,  not  whether  banking  powers  had  been 
conferred  upon  them  by  the  legislature,  but  whether  they  had 
not  forfeited  their  charters  by  misconduct  In  these  cases,  the 
informations  were  filed  against  the  corporations  in  their  corpo- 
rate names,  charging  them  generally  with  usurpations ;  and  on 
the  defendants  setting  out  their  charters  of  incorporation,  and 
justifying  under  them,  the  attorney-general  replied  the  causes 
of  forfeiture  specially,  and  this  was  held,  to  be  no  departure. 
Where,  too,  a  college,  incorporated  and  located  in  a  particular 
place,  established  as  a  branch  of  the  college  a  medical  school 
in  a  place  different  from  that  in  which  the  college  was  located, 
and  claimed  the  right  of  granting  the  degree  of  doctor  of  Med- 
icine, and  of  granting  and  issuing  diplomas  of  such  degree,  it 
was  held,  that  the  establishment  of  such  school,  the  appoint- 
yfnent  of  professors  to  take  charge  of  the  same,  and  the  granting 
of  degrees  and  diplomas  was  the  usurpation  of  a  franchise,  foi 
which  an  information  in  the  nature  of  a  quo  warranto  mighl 
be  filed  against  the  college.*  The  attorney-general  may  also- 
file  an  information  against  a  corporate  ofiicer,  to  compel  him 
to  show  by  what  title  he  exercises  a  particular  franchise^ 
claimed  in  his  official  capacity ;  as  if  the  mayor  of  a  city  cor- 
poration assume  a  right  to  admit  freemen,  without  the  assent 
of  the  rest  of  the  body  corporate.*  In  all  these  cases,  the  at- 
torney-general acts  ex  officio^  of  his  own  authority,  and  at  his 
own  relation  ;*  though  it  seems,  that  a  statement  in  the  infor- 
mation by  the  attorney-general,  that  he  filed  it  in  compliance 
with  the  order  of  a  branch  of  the  government,  as  the  house  of 
representatives,^  or  at  the  relation  of  any  one,*  will  be  consid- 
ered as  surplusage,  and  will  not  vitiate  the  proceeding.  A 
very  important  class  of  cases,  in  which  the  power  of  the  courts 


*  The  People  v.  The  Trustees  of  GoDent  College,  6  Wend.  (N.  T.)  R, 
Sll. 

*  Rex  V.  Hertford,  1  SaDc  374 ;  S.  a  1  Ld.  Raymd.  4S6. 
'  Rexo.  Ogden,  10  B.  &  C.  930. 

*  Commonwealth  v.  Fowler,  10  Mass.  R.  800,  903, 994«  995. 

^  The  People  v.  The  Trustees  of  Geneva  College,  5  Wend.  (N.  T.)  R. 
92«. 
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iM  (BxeTcised  ot«r  corpomtioHB,  Aroiigh  infofina'tiom  in  the  na- 
Idle  of  quo  warranioj  is  that  in  which  corporations  have 
IMeited  tfieir  charters,  by  non-user  ov  mia-user.^  An  infor- 
mation for  the  purpose  of  dissolTing  a  corporation,  or  of  aeiBing 
its  franchises,  carniot  be  prosecuted  but  by  the  anflicnrity  of  the 
Bjng,  in  England,  exercised  through  his  auomey-general,  and 
of  ttie  commonvealth  in  this  country,  exercised  by  the  I^sla- 
tare,  or  by  the  attorney  or  solicitor  general.*  In  CommoQ>- 
wealth  V.  The  Union  Fire  and  Marine  Insurance  Company  in 
Newburyport,*  application  was  made  on  briialf  <^  several 
members  of  the  corporation,  for  a  rule  upon  it,  to  show  cause 
why  the  solicitor  general  should  not  be  directed  to  file  an  in- 
foitnation  against  it,  thai  the  company  might  be  dissolved,  aai 
tfieir  corporate  power  adjudged  void.  The  parties  applying 
for  Ae  rule  allied,  fliat  the  corporation  had  been  guilty  of 
malfeasance,  in  not  requiring  from  ite  members  payment  of 
fifty  per  cent  of  their  subscriptions,  widiin  a  time  ttmited  by 
the  statute  of  incorporatim,  and  also  in  taking  greater  risks 
than  were  authorized  by  the  terms  of  that  statuta  Hie  Court, 
however  refused  the  information ;  and  Ifr.  Chief  Justice  Par* 
sons,  ddivering  the  opinion  of  the  court,  observed :  ^- 

"  In  this  case,  the  parties  applying  for  the  rule  do  not 
plain  of  any  illegal  election  or  admission  of  any  ofScer  or 
ber  of  the  corporation ;  but  the  object  of  the  i^icaii«  isi,  to 
obtain  a  judgment  of  forfeiture  of  the  frandiises  of  dm 
ration,  and  a  seizure  of  them  by  the  ooaxmonwealth. 


*  State  V.  Major  and  Aldennen  of  Savannah,  R.  M.  Chariton,  (Ga.)  R. 
349  ;  Sute  o.  Essex  Bank,  8  Tennont  R.  480 ;  People  «.  Hudson  Bank,  S 
Cow.  (N.  Y.)  R.  217. 

*  Rex  V.  Ogden,  10  B.  &  C.  830. 

'  5  Mass.  R.  330 ;  and  see  Chester  Glass  Company  v.  Dewy,  16  Maao.  R. 
04  ;  Rex  v.  Camarthen,  1  W.  Blaek.  187;  S.  C.  2  Berr.  SOe;  Tho 
dent,  &o.  of  the  Kishacoqnillas  and  Centze  Tamp.  Road  Company  v. 
Conaby,  16  Serg.  &  Rawle,  (Penn.)  R.  144, 146,  146,  per  Dtmean,  J. ; 
The  Banks  v,  Poitiaox,  3  Rand.  (Va.)  R.  149,  per  Omen,  J.  ;Teiii«a  Seci- 
ty  V.  Hills,  6  Cowen  (K.  T.)  R.  93 ;  The  Society,  ^.  •.  Mnrrie  Gaaal 
and  Banking  Cb.,  per  Chan.  IVtniaDison,  IKS.  oj^nioa  ehed  Kalrtod, 
Dig.  03. 
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"  We  are  well  satigfied  that  a  corporation,  as  well  when  ere* 
ftfed  by  charter  under  the  seal  of  the  commonwealth,  as  by  a 
statute  of  the  legislature,  may,  by  nonfeasance  or  malfeasance, 
forfeit  its  franchises,  and  that  by  judgmmt  on  an  information, 
tfie  commonwealth  may  seisze  them.  And  if  the  allegations 
stated  in  the  motion  for  the  rule  in  this  case  wete  true,  and  the 
commonwealth  had  caused  an  information  to  be  filed  and  pros- 
ecuted, for  the  purpose  of  seizing  the  corporate  franchises  for 
such  malfeasance,  judgment  for  those  causes  might  have  been 
'rendered  for  the  commonwealth. 

"  But  an  information  for  the  purpose  of  dissolving  the  cor- 
poration^  or  of  seizing  its  franchises,  cannot  be  prosecuted  but 
by  the  authority  of  the  commonwealth,  to  be  exercised  by  the 
legislature,  or  by  the  attorney  or  solicitor  general,  acting  under 
its  direction,  or  ex  officio  in  its  behalf.  For  the  commonwealth 
may  waive  any  breaches  of  any  condition  expressed  or  im- 
plied, on  which  the  corporation  was  created ;  and  we  cannot 
give  judgment  for  the  seizure  by  the  commonwealth  of  the 
franchises  of  any  corporation,  unless  the  commonwealth  be  a 
party  in  interest  to  the  suit,  and  thus  assenting  to  the  judg- 
ment 

^'  This  distinction  between  informations  in  the  nature  of  a 
quo  warranto^  to  impeach  any  election  or  admission  of  a  cor- 
porate officer  or  member,  and  informations  to  dissolve  a  corpo- 
nttkm  is  well  settled,  and  upon  sound  principles  oi  law." 

§  3.  In  the  reign  of  Queen  Anne,  a  statute  was  passed  in 
England,  introducing  a  new  and  more  convenient  mode  of 
proceeding  on  informations  in  the  nature  of  a  quo  warranto^  in 
cases  of  intrusion  or  usurpation  into  certain  enumerated  offices 
and  franchises  of  municipal  corporations.'    It  is  said,  how- 


*  9  Anne,  e.  90,  ^  4 ;  Bae.  Abr.  Infoimation,  D. ;  Willoook  on  Man. 
Govp.  490.  The  fint  words  of  due  statute  axe,  <*  If  any  person  or  peisona 
sball  nsarp,  or  intrnde,  or  nttlawftdl j  hold  and  execute  the  offiees  of  major, 
bailifis,  portreeres,  or  other  ofltoeis,  or  the  fraaohiMs  of  bnrgenes  or 
freemen,  in  any  city,  town,  oorpotate  boroagh,  or  place,  within  England 
or  Wales,  it  shall  be  Iftwftil  for  the  proper  oflfoer,"  &e.  See  Wilkeek, 
sapra. 
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ever,  that  the  power  of  the  court  of  Bang's  Bench  in  granting 
such  information  is  not  founded  upon  this  act ;  but  that  it  vu 
intended  merely  to  regulate  the  proceedings  in  the  cases  men- 
tioned in  it'    In  the  State  of  New  Tork,  a  similar  statute  has 
been  enacted,  though  the  words  of  it  are  much  broader  than 
the  English,  as  to  the  kind  of  ofEices  or  franchises,  for  the 
usurpation  of,  or  intrusion  into  which,  the  remedy  is  given.' 
The  English  statute  does  not  seem  to  apply  to  the  offices  or 
franchises  of  private  corporations  aggregate ;  and  if  in  Eng- 
land there  be  any  remedy  by  information  in  cases  of  introsioQ 
into,  or  usurpation  of,  such  offices  or  franchises,  it  must  be,  as 
in  this  country,  by  information  in  the  nature  of  a  quo  wxr- 


»  Bui.  N.  P.  911. 

*  1  R.  L.  (N.  Y.)  108,  M  ;  4  ^ovon  (N.  Y.)  R.  101,  n.  a.  The  Nev 
York  statute  givea  this  proceeding  against  anj  peraon  who  shall  usurp,  is' 
trude  into,  or  unlawfully  hold  and  execute  any  office,  or  franchise,  withia 
the  State.  Per  Spencer,  J. ,  The  People  o.  Utica  Ins.  Co.  15  Johns.  (N.  Y.) 
B.  SSe ;  and  see  act  of  that  State,  passed  April  21,  1825 ;  L.  N.  Y.  7  toL 
448,  sess.  48,  ch.  335 ;  see  Summary  of  same,  4  Cowen  (N.  Y.)  R.  1S9, 
133.  For  17  sec.  see  Wend.  (N.  Y.)  R.  589,  500,  b.  The  object  of  this 
act  is  to  facilitate  proceedings  against  incorporated  companies,  &c. ;  and  by 
it  the  Supreme  Court  are  authorixed,  upon  the  application  of  anj  person  or 
persons,  natural  or  corporate,  aggriered  by,  or  who  may  complain  of,  any 
election  or  any  proceedings,  act,  or  matter,  in  or  touching  the  same,  to  pio- 
ceed  in  a  summary  way  to  hear  the  affidarits,  proofs,  &c.,  or  otherwise  ts 
inquire  into  the  cause  of  complaint,  and  to  order  a  new  election,  or  establish 
the  election  complained  of,  or  declare  the  election  complained  of  to  be  void, 
and  to  establish  the  election  of  others,  &o.  For  decisions  under  this  daost 
of  the  statute,  see  Ex  parte  Holmes,  5  Cowen  (N.  Y.)  R.  496 ;  Ex  parte 
Desdoity,  1  Wend.  (N.  Y.)  R-  08.  By  the  seTonteenth  section  of  this  set, 
the  attorney-general,  or  any  creditor  of  an  incorporated  bank,  which  is  in* 
solvent,  and  unable  to  pay  its  debts,  or  has  violated  any  of  the  prorisioBS  of 
its  incorporating  act,  may  apply  by  petition  to  chancery ;  and  that  eonrt 
may  enjoin  the  company  from  exercising  any  of  its  franchises,  and  appoint  a 
receiver,  and  distribute  its  property  among  its  fair  and  hoaest  creditois. 
For  decisions  under  this  section,  see,  In  the  matter  of  the  Niagara  Ins.  Co. 
1  Paige  (N.  Y.)  Ch.  R.  258  ;  The  Attomey-Gener^  v.  Bank  of  Columbia, 
1  Ibid.  511 ;  S.  C.  Bank  of  Columbia  v.  Attorney-General.  3  Wend.  (N.  Y.) 
R.  588 ;  Paxtun  v.  Bishop,  3  Wend.  (N.  Y.)  R.  13 ;  Lawrence  «.  Green- 
wieh  Fin  Ins.  Co.  1  Paige  (N.  Y.)  Ch.  R.  587. 
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ranio  at  the  common  law.  This,  as  we  have  before  observed, 
is  filed  in  England  by  the  king's  coroner,  commonly  called 
the  master  of  the  crown  office,  under  the  direction  of  the 
court  of  king's  bench,  on  application  by  any  sabject,  who 
shows  that  a  public  injury  is  done  by  the  usurpation  of  fran*- 
ohises. 

•  It  is  said  by  Mr.  Willcock,'  that  "  the  court  will  not  sanction  f 
this  proceeding,  either  when  the  franchise  is  noU  of  a  pubUe 
eharaeter^  or  the  applicant  appears  to  them  in  the  Ught  of  one 
intermeddling  unnecessarily  with  the  affairs  of  others;  in  these 
cases  they  will  leave  him  to  inform  the  attorney-general,  who 
will  use  his  own  discretion  as  to  filing  the  information."  We 
find  in  the  English  books  many  cases,  in  which  this  informar 
fioQ  has  been  granted  for  intrusions  into  offices  of  municipal 
corporations,  and  offices  of  a  public  and  important  nature/ 
and  also  for  usurpations  of  francluses  by  officers  of  municipal 
corporations,*  but  none  in  which  ifC  has  been  granted,  wbeie 
the  office  or  franchise  of  a  mere  private  corporation  was  coi^ 
cemed.  In  Sir  William  Lowther's  case,  a  motion  £(>r  leave  to 
file  an  information  against  Sir  William  Lowther,  to  show  by 
what  authority  he  had  ntade  and  set  up  a  warren,  was  doiied; 
because  it  was  of  a  prisate  nature^  and  therefore  proper  to  be 
prosecuted  only  in  the  name  cii  the  attorney-general  by  infisr* 
mation,  if  his  majesty  thoc^t  fit^  In  The  King  v.  Hansel!/ 
Lord  Hardwicke  informs  us,  that  "  the  court,  indeed,  have  ' 
themselves  made  this  distinction,  to  grant  informations  for 


>  Wmoook  on  Mtto.  Corp.  457, 

*  Clifton's  Gas.  8  Leon  835 ;  R.  v.  Medlioot,  9  Bamaid,  893 ;  R,  v.  Hnll« 
ston,  1  Stra.  681 ;  R.  «.  Biogham,  8  East  313 ;  R.  o.  Meir,  3  T.  R.  508, 
509,  n. ;  R.  «.  Highmore,  5  B.  &  A.  771 ;  8.  C.  1  D.  &  R.  448 ;  R.  o.  Mo- 
Kay,  4  B.  fc  C.  356 ;  R.  «.  Bojles,  9  Ld.  Raymd.  1560 ;  S.  C.  8  Stra.  836 ; 
S.  C.  Fitig.  88 ;  R.  V.  Dake  of  Bedford,  1  Barnaid,  888 ;  R.  o.  Ragsden, 
Canningh.  54 ;  Anon.  1  Barnard,  870. 

*  R.  V.  Williams,  1  Bnrr.  407 ;  S,  C.  8  Kenjon  Caa.  75 ;  R.  v.  Hertford, 
I  Ld.  Raymond,  436 ;  S.  C.  1  Salk.  374  ;  Bal.  N.  P.  808 ;  R.  v.  Breton,.4 
Bart.  9861. 

«  Sir  William  Lowther'a  Case,  9  Ld.  Raymd.  1400 ;  8.  C.  Skis.  637. 

*  Cas.  Temp.  Hardwicke,  947. 
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public  usurpaiions;  but  if  it  is  only  of  a  private  franchise^ 
not  concerning  the  government,  as  a  fair^  4*^.,  the  court  has 
sometimes  refused  them,  and  directed  an  application  to  the 
attorney-general."  Lord  Hardwicke,  as  has  been  observed  by 
'  the  learned  Mr.  Chief  Justice  Tilghman,'  does  not  here  deny 
the  right  of  the  court  to  grant  the  information,  but  affirms  it 
Indeed,  he  speaks  of  the  above  distinction,  as  made  by  the 
court,  rather  than  as  founded  in  their  legal  right  to  grant  in*- 
formations  in  cases  of  this  kind.  The  franchise  of  maintain- 
ing  a  bridge  across  a  navigable  river,  and  exacting  toll,  is  a 
franchise  of  a  public  nature,  and  quo  warranto,  or  an  informa- 
tion in  the  nature  of  quo  warranto,  is  an  appropriate  remedy 
for  any  person  aggrieved  by  a  non-compliance  on  the  part  of 
the  grantee  of  the  franchise  with  the  condition  of  the  grant, 
and  may  be  filed  at  his  relation.'  The  question,  whether  an 
information  in  the  nature  of  a  quo  warranto  would  lie  against 
one,  who  intruded  himself  into  an  office  of  a  private  corpo- 
ration, may,  however,  be  considered  as  settled  in  this  country. 
In  The  Commonwealth  v.  Arrison  and  others,'  it  underwent  a 
full  and  learned  discussion  before  the  Supreme  Court  of  Penn- 
sylvania. There,  a  rule  was  laid  on  the  defendants,  to  show 
cause  why  an  information  in  the  nature  of  a  writ  of  quo  vor- 
ranto  should  not  be  filed  against  them,  for  exercising  the  office 
of  trustees  of  a  church  corporation.  Their  counsel  objected 
that,  the  office  exercised  by  the  defendants  was  a  mere  private 
matter,  in  which  the  public  had  no  concern,  and  therefore  not 
the  subject  of  an  information.  The  court,  however,  after  a 
full  argument,  and  upon  a  review  of  all  the  authorities,  deci- 
ded that  the  information  would  lie.  Tilghman,  C.  J.,  in  deliv- 
ering the  opinion  of  the  court,  observed ;  "  I  find  no  instance 
of  an  information  in  nature  of  a  quo  warranto  in  England,  ex- 
cept in  a  case  of  a  usurpation  of  the  king's  perogative,  or  of 


'  The  Commonwealth  «.  Arriaon  and  others,  15  Seig.  &  Rawle  (Pean) 
E.13I. 

'  The  People  ex  rel.  Taylor  o.  Thompeon,  81  Wend.  (N.  T.)  B.  83S ; 
Thompson  9.  People  ex  rel.  Taylor,  S3  Wend.  N.  T.)  R.  $37, 

'  16  Seig.  it  Rawle  (Peon.)  R.  197. 
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one  of  his  franchises,  or  where  the  public,  or  at  least  a  consid- 
erable number  of  people,  were  interested.  In  England,  the 
number  of  corporations  is  very  small  indeed,  compared  with 
the  United  States  of  America.  Consequently,  the  quantity  of 
that  kind  of  business,  which  may  be  brought  into  our  courts, 
will  be  much  greater  than  theirs.  But  that  alone  is  not  a 
sufficient  reason  for  rejecting  it.  We  are  now  to  decide  a 
general  question  on  the  right  of  the  court ;  not  on  the  expedi- 
ency of  exercising  that  right,  either  in  the  present,  or  any 
other  case.  Now,  to  establish  it  as  a  principle,  that  no  infor- 
mation can  be  granted  in  cases  of  what  the  counsel  call  pri- 
vate corporations^  might  lead  to  very  serious  consequences. 
Perhaps  it  may  be  said,  that  banks,  and  turnpike,  canal,  and 
bridge  companies,  are  of  a  public  nature ;  but  yet  they  have  no 
concern  with  the  government  of  the  country,  or  the  admin- 
istration of  justice.  They  are  no  farther  public,  than  as  they 
have  to  do  with  great  numbers  of  people.  But  if  numbers  alone 
be  the  criterion,  it  will  often  be  difficult  to  distinguish  public 
from  private  corporations.  Let  us  consider  churches  for  example. 
In  some,  the  congregation  is  very  numerous,  in  others,  very 
small.  How  is  the  court  to  make  the  line  of  distinction  ?  If  you 
say  the  court  has  the  right,  in  both  cases,  to  grant  or  deny  the  in- 
formation, according  to  its  opinion  of  the  expediency,  there  is 
no  difficulty  as  to  the  right.  But  if  it  be  alleged,  that  there  is  a  ' 
right  in  one  case,  and  not  in  the  other,  the  difficulty  will  be 
extreme.  I  strongly  incline  to  the  opinion,  that  in  all  cases 
where  a  charter  exists,  and  a  question  arises  concerning  the 
exercise  of  an  office  claimed  under  thtU  charter^  the  court  may, 
in  its  discretion,  grant  leave  to  file  an  information.  Because,  . 
in  all  such  cases,  although  it  cannot  be  strictly  said  that  any  ' 
prerogative  or  franchise  of  the  commonwealth  has  been  usurps 
ed,  yet,  what  is  much  the  same  thing,  the  privilege  granted  by 
the  commonwealth  has  been  abused.  The  party  against 
whom  the  information  is  prayed,  has  no  claim  but  from  the 
grant  of  the  commonwealth,  and  an  unfounded  claim  is  an 
usurpation,  under  pretence  of  a  charter,  of  a  right  never  grant- 
ed.'"   In  the  same  State,  in  the  previous  cases  of  The  Com- 

>  Ibid.  131, 139. 
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monwealth  v.  Woelper,^  and  The  Commo&wealtb  v.  Cain  and 
others/  an  iufonnation  was  granted  against  the  defendaalSi 
who  were  vestry-men  of  churoh  c(Nrporati(ms,  without  olijeo* 
tion.  In  the  GommcHLwealth  v.  Murray/  tbe  point  was  made ; 
but  the  information  was  refused  oa  another  ground,  viz.  be- 
cause the  party  who  moved  for  it  claimed  in  oppositi<m  to  the 
charter  under  which  the  defendant  held.  In  MasssachuseCtSi 
in  the  case  of  The  Commonwealth  v.  The  Union  Fire  and 
Marine  Insurance  Company  in  Newburyport/  Chief  Justice 
Persons  in  his  opinicm  takes  it  foi  granted,  that  an  infbrmatioa 
would  lie  in  case  of  an  illegal  election,  or  admission  of  an  offi- 
cer or  member  of  an  insurance  company ;  and  in  Ohio  it  was 
held  to  be  the  pr(q)er  remedy  to  inquire  by  what  authmty  a 
person  holds  the  office  of  a  bank  director,  to  try  the  officer  and 
arrest  the  usurper/  In  Arkansas  also,  though,  as  we  have 
seen,  the  Supreme  Court  of  that  State  have  disclaimed  any  ju- 
risdiction over  inibrmations  in  the  nature  of  quo  icarranio^  yel 
they  hold  that  a  writ  of  quo  warranto  will  lie,  to  inquire  by 
what  authority  one  exercises  the  franchise  and  office  of  presH 
dent  or  director  of  the  Beal  Estate  Bank  of  Arkansas,  which 
is  the  State  Bank  of  Arkansas.'  The  mere  private  officers^  ot 
servants  of  a  corporation,  as  the  managers  of  a  lottery  gEaot- 
ed  to  it,  removable  by  it  at  pleasure,  or  for  good  caus^  it  is 
held,  are  not  liable  to  this  process ;  for  the  only  effect  of  a 
judgment  against  them  would  be  a  removal  from  office,  and 
the  corporation  might  immediately  reinstate  them.* 
The  informati(«i  is  said  to  be  grantable,  only  where  the 


1  3  n>id.  s. 

•  S  Ibid.  610. 

•  11  Ibid.  74. 

«  6  liMs.  R.  331, 93S ;  and  see  People  v.  Tibbets,  4  Cow.  (N.  T.)  B. 
358. 

*  Sute  o.  Bachanan,  Wrigbt  (Obio)  R.  S33. 

*  Sute  9.  Ashley,  1  Pike  (Arkan.)  R.  514 ;  State  r.  Harris,  3  FSki 
(Arkan.)  R.  570. 

V  Commoawealtb  o.  Dearborn  et  al.  15  Maas.  R.  15M,  1S7 ;  and  see  Bsi 
«» Corpontion  of  Bedfoxd  Le?el,  6  East,  359,  per  Lawrence,  J. 
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cient  writ  of  ^uo  warraniovrovld  lie  ]^  and  this,  as  we  have 
seen,  issued  against  those  who  exercised  franchises  in  deroga- 
tion of  the  rights  of  the  crown.  '^  Franchise,"  is  a  word  of 
extensive  signification ;  and  is  defined  by  Finch,  to  be  '^  a  royal 
privilege  in  the  hands  of  a  subject"  '  The  purpose  and  effect 
of  liie  writ  of  quo  warranto  are  either  to  oust  the  defendant  of 
tfie  franchise  exercised,  if  he  fails  to  show  in  himself  a  com- 
plete right  to  its  exercise ;  or  if  die  franchise  has  been  once  le- 
gally granted,  and  afterwards  forfeited,  to  seize  it  into  the  hands 
of  the  State.  The  writ,  however,  cannot  be  used  to  prohibit 
or  restrain  a  public  officer,  or  person  exercising  a  public  fran- 
chise, pending  any  particular  act  or  thing,  the  right  of  doing 
which  is  claimed  by  virtue  of  his  office  or  franchise  of  which 
he  is  legally  possessed,  and  constitutes  but  a  portion  of  the 
rights,  powers  and  privileges  incident  thereto.*  If  in  England, 
a  privilege  in  &e  hands  of  a  subject,  which  the  King  alone  can 
grant,  would  be  a  franchise,  with  us  a  privilege,  or  immunity 
of  a  public  nature,  which  cannot  legally  be  exercised  without 
legislative  grant,  would  be  a  franchise.*  The  State  or  Com- 
monwealth, stands  in  the  place  of  the  King,  and  has  succeed- 
ed to  all  the  prerogatives  and  franchises  proper  to  a  republican 
government  With  us,  therefore,  to  assume  8C  power  which 
cannot  be  exercised,  without  a  grant  from  the  sovereign  au- 
thority, or  to  intrude  into  the  office  of  a  private  corporation, 
contrary  to  the  provisions  of  the  statute  which  creates  it,  is,  in 
a  large  sense,  to  invade  the  sovereign  prerogative,  to  assmne  or 
violate  a  sovereign  franchise.* 

In  New  York,  it  has  been  decided,  that  where  a  person  is  in 
office  by  color  of  right,  the  remedy  is  not  by  mandamus  to  ad- 


>  Rex  o.  Bawbeny,  Sin.  1196;  Rex  v.  Shepheid,  4  T.  R.  381;  The 
OHnmoowealth  v.  Marraj,  11  Serg.  &  Rawle  (Peon.)  R.  74,  per  Tilghmao, 
C.J. 

'  Finch,  164. 

*  Stale  V.  ETans,  3  Pike  (Arkan.)  Rep.  585. 

4  The  People  v,  Udca  Ids.  Co.  15  Johns.  (N.  Y.)  R.  387,  per  Spencer,  J. 

^  Ibid. ;  The  Commonwealth  v.  Arriaon  and  others,  15  Serg.  &  Rawle 
(Penn.)  R.  130, 131,  per  Tilghman,  C.  J. 
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mit   another  having  lawful  claim ;  but  by  information  in  the 
nature  of  a  quo  warranto.^ 

$  4.  1.  Where  the  attorney-general  files  an  information  es 
officio^  we  have  seen  that  it  is  not  necessary  for  him  to  obtam 
i  the  leave  of  the  court'  But  informations  at  the  suit  of  pri- 
vate persons,  whether  under  the  statute  of  Anne,?  or  the  statute 
of  New  York,^  or  exhibited  as  at  the  conmion  law,  can  be  filed 
fonly  by  leave  of  court.  The  information  is  not  granted  of 
course,  but  depends  upon  the  sound  discretion  of  the  court,  up- 
on the  circumstances  of  the  case,*  and  will  not  be  granted, 
where,  as  in  case  of  a  turnpike  company  opening  a  road  through 
the  land  of  a  person  without  making  him  a  compensation  pur- 
suant to  the  direction  of  the  act,  there  is  an  adequate  remedy 
by  action.*  It  would  seem,  that  previous  to  the  4  and  5  Wii- 
ham  and  Mary,  c.  18,  all  the  king's  subjects  might  make  use 
of  the  name  of  the  clerk  or  master  of  the  crown  office,  in  filing 
informations  as  at  common  law,  without  the  leave  of  the  court ;  * 
but  that  statute  restrains  the  clerk  of  the  crown  office  liom  ex- 
hibiting or  filing  informations,  without  the  express  order  of  the 
court'    In  analogy  to  this  statute,  and  the  statute  of  Anne, 


>  The  People  v.  The  Corporation  of  New  York,  3  Johns.  (N.  T.)  Cbs.  R. 
79 ;  The  People  v.  Hillsdale  and  Chatham  Tarnp.  Co.  2  Johns.  (N.  T.)  R. 
190.  For  cases  in  Mrhich  the  information  will  lie,  see  4  Cow.  (N.  Y.)  R. 
101,  n.  a. 

«  Ante,  ^  9. 

*  Ante,  ^  3,  n.  1. 

M  R.  L.  (N.  Y.)  108,  ^  4. 

^  Bac.  Abr.  Informations,  D. ;  The  King  v.  Trevenen,  8  B.  &  A.  339 ; 
The  People  v.  Sweeting,  2  Johns.  (N.  Y.)  R.  184. 

*  The  People  v.  Hillsdale  and  Chatham  Turnpike  Co.  3  Johns.  (N.  Y.) 
R.  190. 

'  Rex  V.  Sir  Wm.  Trelawney,  3  Bnrr.  1616,  per  Wilmot,  J. ;  See,  liov- 
ever,  Willcock  on  Corp.  465. 

>  Ibid. ;  Bui.  N.  P.  210  ;  Sel.  N.  P.  (Wheat.'s  ed.)  873,  where  see  slat. 
For  forms  of  informations  to  try  the  title  to  offices,  &c  see  6  Wentw.  Plead. 
28  to  234 ;  2  Kyd  on  Corp.  403  ;  Commonwealth  v.  Fowler,  10  Mass.  R. 
291 ;  The  State  v.  Tudor,  5  Day's  (Conn.)  Cas.  in  Error,  329 ;  4  Cow. 
(N,  Y.)  R.  106,  &c. 
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even  in  those  States  of  our  own  country,  where  these  or  simi- 
lar acts  are  not  in  force,  it  is  assumed  in  all  the  cases,  that  an 
information  in  the  nature  of  a  quo  warranto,  to  try  the  right  to 
an  office,  &c.  at  the  prosecution  of  one  of  the  parties  interested, 
is  grantable  only  at  discretion. 

2.  Courts  will,  however,  usually  grant  this  information, 
where  the  right,  or  the  fact  on  which  the  right  depends,  is  dis- 
puted and  doubtful ; '  where  the  right  turns  upon  a  point  of 
new  or  doubtful  law,'  or  where  there  is  no  other  remedy.'  It 
has  been  held,  that  an  information  may  be  granted  to  impeach 
the  title  to  an  office,  though  the  objection  to  the  title  arises 
from  a  defect  in  the  title  of  the  officer's  electors,^  provided  the 
application  be  made  within  a  proper  time/  This  is  done,  it  is 
said,  by  introducing  on  the  record  an  issue  respecting  the  title 
of  the  electors,  so  that  their  right  is  tried,  as  incidental  to  the 
principal  question,  though  they  have  not  been  ousted  on  an  in- 
formation filed  agamst  them.*  The  usual  and  most  proper 
mode  is,  however,  to  attack  by  information  the  title  of  the  elec- 
tors first ;  though  there  may  be  cases,  where  the  title  of  the 
electors  cannot  be  impeached  at  all,  unless  in  a  proceeding 
against  the  person  whom  they  have  elected.'  And  in  the  case 
of  The  King  v.  Hughes,'  it  was  laid  down  by  Bailey,  J.  as  set^ 
tied  law,  since  the  case  of  Symmers  v.  Regem,'  that  where  the 
electors  are  members  of  a  corporation,  whose  titles  might  be 
impeached  by  quo  warranto  informations,  those  titles  could  not 


*  Rex  V.  Latham,  3  Borr.  1485 ;  S.  C.  Rex  v.  Lathropet  al.  1  Bl.  R.  468. 
'  Rex  V.  Carter,  Cowp.  58 ;  Rex  v.  Goodwin,  Doug.  397  ;  Rex  c;.  Scott, 

1  Barnard,  S4. 
>  Cas.  K.  B.  335 ;  Bal.  N.  P.  313. 

*  The  King  v.  The  Corporation  of  Penryn,  8  Mod.  316. 

*  Symmers  v.  Regem,  Cowp.  507 ;  Rex  v.  Mein,  3  T.  R.  598,  per  Ken- 
yon,  C.  J. 

*  Rox  V.  Hehden,  3  Stra.  1109;  S.  C.  Andr.  388;  Symmers  v.  Regem, 
Cowp.  500,  arguendo. 

'  Symmers  r.  Regemi  Cowp.  500,  arguendo ;  Rex  v,  Mein,  3  T.  R.  598,' 
per  Kenyon,  C.  J. 
'  4  B.  &.  C.  368,  377,  378. 

*  Snpn. 
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be  investigated  collaterally  in  order  to  alSfect  the  title  of  the 
elected.  And  where  judgment  of  ouster  has  been  giren  against 
electors,  through  whom  an  office  is  claimed,  this  may  be  a  rea- 
son for  granting  an  information  to  impeach  the  title  to  the 
office;  and  the  judgment  of  ouster  against  his  electors  will  be 
admissible  evidence  against  the  officer;  though  notconcIasiTe, 
since  it  might  have  been  obtained  by^  collusion.*  It  was  no 
objection  to  granting  the  writ  at  the  instance  of  a  private  rela- 
tor, that  the  objection  by  him  made  lies  against  every  member 
of  the  corporation,  and  tends  to  dissolve  it  altogether.* 

If  a  prima  facie  case  of  usurpation  is  made  out,  and  there 
appears  a  fair  doubt  on  the  title  of  the  defendant,  the  court 
will  not  discuss  the  question  in  the  summary  way  of  motion, 
but  send  the  facts  to  a  jury.*  In  the  following  cases  the  court 
has  thought  proper  to  send  the  question  to  a  jtury,  or  leave  the 
parties  to  bring  it  more  solemnly  before  them,  <m  demurrer: 
and  therefore  allowed  the  information.  Where  the  eligibility 
of  the  defendant  to  the  office  of  burgess  was  doubtful,  on  ac- 
count of  his  nonage ;  *  or  his  eligibility  to  the  office  of  capita) 
burgess  was  doubtful,  on  account  of  his  non-residence;*  or 
residence  being  a  qualification,  where  the  question,  upon  the 
facts,  was,  whether  he  was  a  resident*  Where  the  questions 
were,  whether  being  a  capital  burgess  was  required  by  the 
charter  as  a  previous  qualification  for  being  elected  mayor; 
and  whether  the  defendant  had  been  duly  elected  info  the 
office  of  capital  burgess,  it  being  admitted  he  was  a  burgess, 
which  he  contended  to  be  the  only  qualification   required  by 


^  Rex  17.  Hebden,  2  Stra.  1109 ;  S.  C.  Andr.  388 ;  SymmerB  r.  Regem, 
Cowp.  500,  arguendo ;  Rex  v.  Grimes,  5  Barr.  5!601. 

*  Rex  V.  White,  1  Nev.  &  P.  (K.  B.)  84 ;  Rex  r.  Parry,  6  Adolph.  k 
Ellis,  (K.  B.)  810  ;  Reg.  v.  Parry,  S  Nev.  &  P.  (Q.  B.)  414. 

'  Willcock  on  Man.  Corp.  469. 

«  Rex  o.  White,  C.  T.  H.  8;  Rex  o.  Carter,  Cowp.  69,  896 ;  Rex  v. 
Conrtenay,  9  East,  261 ;  Claridge  v.  ETelyo,  5  B.  &  A.  86. 

*  Rex  V.  Pool,  2  Barnard,  93. 

*  Rex  V.  Lathrop,  1  W.  B.  471 ;  S.  C.  Rex  v.  Latham,  3  Burr.  1487; 
Rex  fl;.  Richmond,  6  T.  R.  661. 
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the  charter.*  Where  A.  being  one  of  two  nominees,  notice 
had  been  given  that  he  was  ineligible,  and  a  majority  voted 
for  A.,  but  B.  the  defendant  was  admitted ;  the  question  was 
upon  the  ineligibility  of  A.  under  the  statute  of  Anne ;  for  if 
it  was  found  that  he  was  qualified,  B.  must  be  ousted,  and  A. 
admitted.'  Where  the  direction  was  doubtful,  the  question 
being  upon  the  qualification  of  the  electors,'  or  upon  an  omis- 
sion, in  the  notice,  of  the  purpose  of  the  corporate  meeting,* 
or  where  the  doubt  upon  the  affidavits,  was,  whether  the  bailiflf 
was  an  integral  part  of  the  corporate  assembly,  he  not  having 
been  present  at  election.*  Where  the  question  was,  whether 
the  officer,  who  had  a  right  by  custom  to  hold  over,  could  be 
put  out  by  a  new  appointment,  after  a  defective  appointment 
made  at  the  proper  time.*  Where  there  was  a  doubt  on  the 
words  of  the  charter,  who  were  the  persons  who  ought  to  ad« 
mit,  and  of  course,  whether  the  defendant  was  legally  admit- 
ted.' Where  the  doubt  was,  whether  the  office,  to  oust  the 
defendant  from  which  the  information  was  prayed,  was  com? 
patible  with  another  which  he  had  subsequently  accepted.' 

3.  Although  it  is  evident  that  the  defendant  has  no  righli, 
yet,  if  the  public  has  sustained  no  injury,  the  court  will  exer- 
cise a  discretion  as  to  granting  the  information  on  the  relation 
of  the  particular  appUcant.  It  has  been  granted,  however,  to 
one  having  no  interest  in  the  afiairs  of  the  corporation,  where 
there  was  a  strong  case  against  the  defendant ; '  to  the  inhab- 
itant of  a  borough,  though  not  a  freeman,  the  mimicipal  gov- 


*  Rex  V.  Tucker,  1  Barnard,  27. 

'  Anne,  c.  20,  ^  8 ;  Rex  o.  Goodwin,  Dong.  385. 
'  Rexo.  Whitchurch,  8  Mod.  310. 

*  Rex  V.  Tucker,  1  Barnard,  27  ;  Rex  v.  Sandys,  S  Barnard,  301,  303. 

*  Rex  V.  Lathrop,  1  W.  B.  470 ;  S.  C.  Rex  v.  Latham,  3  Bnrr.  1485. 

*  Rex  V.  Butler,  8  Mod.  350. 

^  Rex  V.  Trew,  2  Barnard,  371. 

"  Rex  9.  Pateman,  3  T.  R.  779 ;  and  see  Rex  v.  Thomas  Bond,  6  D.  & 
R.  333. 

*  Rex  V.  Brown,  3  T.  R.  574,  n.  The  application  was  made,  however, 
in  this  case  for  the  purpose  of  enforcing  a  general  act  of  parliament,  which 
interested  all  the  corporations  in  the  kingdom. 
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emment  being  vested  in  the  cortx>ration ;  *  to  pne  who  was 
elected  into  the  corporation  pretions  to,  but  admitted  during 
the  mayoralty  of  the  defendant,  to  oust  whom  the  information 
was  sought;  ^  to  a  corporator  so  poor  as  not  to  be  responsible 
for  costs ;  *  to  a  corporator  who  voted  for  the  defendant  at  his 
election  to  the  office,  from  which  he  seeks  to  oust  him,  he  be* 
ing  ignorant,  at  the  time  of  his  election,  of  his  disqualifica- 
tion ;  *  to  a  corporator  who  wcLs  present  and  voted  at  the  de- 
fendant's election  (against  him),  and  who  has  since  att^idri 
corporate  meetings,  at  which  the  defendieint  presided,  evea 
though  a  judgment  against  the  defendant  would  suspend  the 
corporation ;  •  to  a  corporator  Who  applied  to  oust  the  defend- 
ant from  the  office  of  alderman,  having  objected  to  his  quali- 
fication at  the  time  of  his  election,  though  he  afterwards  made 
no  objection  to  his  election  to  the  principal  ofllce  of  magistra- 
cy, which  required  the  defendant  to  be  an  alderman  as  a  qual- 
ification ;  and  who  attended  at,  and  concurred  in  corporate 
meetings,  where  the  defendant  presided  or  attended  in  his  offi- 
cial capacity ;  *  to  a  town  clerk  who  had  been  long  acquainted 
with  a  defect  in  the  defendant's  title,  it  not  appearing  fliat  he 
had  lain  by  intentionally,  or  been  guilty  of  any  improper  con- 
duct in  the  affair ;  ^  to  an  applicant  fHendly  to  the  defendant, 
who  instituted  the  proceeding  for  the  purpose  of  enabling  the 
latter  to  enter  a  disclaimer,  where  it  was  doubtful  ^orhether  be 
held  incompatible  offices,  and  there  was  no  way  of  resigning 
one  of  them.  In  such  case,  however,  the  court  will  impose 
any  restrictions  on  the  parties,  which  the  interests  of  third 
persons  may  require.*  And  where  the  application  is  made  on 
the  affidavit  of  several  persons,  all  of  whom,  but  one,  concttr- 


^  Rex  r.  Hodge,  S  B.  &  A.  344,  o. 

*  Ret  V.  TreTenen,  2  B.  &  A.  342. 
*Ibid. 

«  Ret  V.  Sndth,  3  T.  R.  5^4. 

*  Rex  V.  Morris,  and  Rex  v.  Stewart,  3  East,  216. 

*  Rex  V.  Clttke,  1  East,  46. 

*  Rex  ».  BinM«d,  CdWp.  77. 

'  Rex  V.  Marshall,  2  Chit.  R.  870. 
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red  in  the  election  of  the  defendant,  if  that  one  will  avow 
himself  the  relator,  and  render  himself  responsible  for  costs, 
his  being  joined  with  others,  who  concurred  in  the  election, 
will  be  no  reason  for  refusing  the  information  to  the  unexcep- 
tionable applicant,  provided  it  does  not  appear  that  he  is  the 
tool  of  the  others/  The  abandonment  of  a  former  information 
for  the  same  cause  is,  of  itself,  no  reason  for  refusing  an  infor- 
mation ;  as  that  may  have  been  by  collusion.' 

$  5.   1.  The  court  will  refuse  an  information  in  the  nature 
of  a  quo  warranto^  if  the  defendant  can  show  that  his  right 
has  dready  been  determined  on  a  writ  of  mandamus ;  *  or 
been  acquiesced  in  for  a  length  of  time/    The  time,  within 
which  the  title  to  a  corporate  office  might  be  impeached  at  the 
common  law,  was  indefinite,  varying  with  the  circumstances 
of  each  particular  case ;  *  and  it  was  at  one  time  thought  betr 
ter  by  Lord  Mansfield,  that  there  should  be  no  fixed  rule  on 
the  subject,  but  that  the  period  of  limitation  should  in  each 
case  be  left  to  the  discretion  of  the  court/  The  court  of  King's  / 
Bench  at  length,  however,  set  a  limit  to  their  discretion,  and  | 
in  the  famous  Winchels^  causes,  after  taking  due  time  to  \ 
consider,  publicly  declared  their  resolution  to  be,  that  after  ^ 
twenty  years'  unimpeached  possession  of  a  corporate  fran-   i 
chise,  no  rule  should  be  granted  against  the  person  in  posses-  / 
sion,  to  show  by  what  right  he  holds  it,  in  analogy  to  other  / 
cases  of  limitation/    Lord  Mansfield  said,  in  the  name  of  the  \ 

■  Rex  V.  SimmoDs,  4  T.  R.  223 ;  Rex  v.  Cndlipp,  6  T.  R.  609. 

'  Rex  V.  Bond,  2  T.  R.  771. 

'  2Hawk.  P.  C.  eh.  26,§9. 

^  Bao.  Abr.  Informations,  D. 

*  Rex  V,  Powell,  8  Mod.  165  ;  Rex  v.  Pike,  8  Mod.  986,  oited  1  T.  R.  4, 
n.  and  3  T.  R.  311 ;  Rex  v.  Williams,  1  6th  677;  Rex  v.  Latham,  3  Bnrr. 
1486,  pet  Lord  Mansfield ;  and  see  Rex  v.  Staej,  1  T.  R.  1,  3,  n. ;  Rex  v. 
Newling,  %  T.  R.  210,  911 ;  Rex  o.  Bond,  9  T.  R.  7B7. 

'  Rex  V.  Latham,  3  Burr.  1486.  « 

^  Winchelsea  Causes,  4  Borr.  1062,  2029,  9191 ;  Rex  9.  Rogers,  4  Burr. 
9593 ;  and  see  Rex  v,  Stephens,  1  Barr.  433 ;  Rex  v.  Bond,  2  T.  R.  767 ; 
Rex  V.  Carter,  Cowp.  58 ;  Rex  v.  Binsted,  Cowp.  75. 
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court,  "  that  twaity  years  was  the  ne  plus  uUraj  beyond  which 
the  court  would  not  disturb  a  peaceable  possession  of  a  fran- 
chise ;  but  that  in  every  case  vrithin  twenty  years,  their  grant- 
ing the  rule,  or  refusing  to  grant  it,  would  depend  upon  the 
particular  circiunstances  of  the  case  that  should  be  in  ques- 
tion before  them."  ^  In  Easter  Term,  1791,  the  court,  finding 
twenty  years  much  too  long  a  period  of  limitation,  and  Buller, 
Justice,  observing,  that  previous  to  the  Winchelsea  causes 
several  cases  had  been  decided  wholly  on  the  ground  of  length 
of  time,  though  considerably  within  twenty  years,  of  which 
the  court  were  entirely  unapprized  at  the  time  those  causes 
were  decided,  limited  their  discretion,  in  granting  applications 
of  this  nature  to  six  years,  beyond  which  time  they  would  not 
under  any  circumstances  suffer  a  party  who  had  been  so  long 
in  possession  of  his  franchise,  to  be  disturbed.'  This  last  pe- 
riod of  limitation  was  shortly  afterwards  confirmed  by  act  of 
parliament'  The  meaning  of  the  above  rule,  as  subsequently 
explained  by  the  court,  is,  that  after  a  quiet  possession  of  his 
office  for  six  years,  the  officer  shall  be  taken  to  be  a  good  one 
to  all  intents  and  purposes.^  Hence,  the  court  will  not  grant 
an  information  to  impeach  a  derivative  title,  if  the  person 
claiming  the  original  title  has  been  in  undisturbed  possession 
of  his  office  for  six  years ;  for  the  period  of  limitation  would  be 
no  protection  to  an  officer,  if  all  his  acts  done  previous  to  the 
expiration  of  that  period,  were  after  it  to  be  treated  as  nulL* 
This  limitation  does  not,  however,  apply  to  a  case  of  contin- 
uing incompatibility  of  offices ;  as  where  a  party  held  the 
offices  of  capital  burgess  and  town  clerk  for  more  than  six 
years.* 


>  Winchelsea  CaoseB,  4  Bnir.  1963. 

*  Rex  V.  Dicken,  4  T.  R.  382,  284  ;  Rax  v.  Peacock,  4  T.  R.  684. 

*  Stat.  32,  Geo.  3,  58 ;  and  see  Rex  0.  Antridge,  8  T.  R«  4^7 ;  Rex  «. 
Tretenen,  2  B.  &  A.  482 ;  Rex  o.  Robext  Brooka,  8  B.  ^(  C.  381 ;  2  M.  Ik 
R.  389. 

«  Rex  V.  Peacock,  4  T.  R.  686,  per  Aabnist,  J. 

•Ibid. 

'  Rex  V.  Lawrenoef  2  Chit.  R.  371. 


/ 
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2.  The  court  will  not  grant  an  information  against  one  who 
has  merely  claimed  to  be  admitted  to  an  office  or  franchise, 
though  his  claim  is  founded  upon  an  election  which  is  not  pri- 
ma  facie  void,  nor  against  those  who  merely  claim  to  be  a' 
corporation ;  but  there  must  be  an  user  and  possession.'  But 
an  actual  swearing  in  has  been  adjudged  a  sufficient  iiser, 
though  it  be  defectire  because  made  before  an  improper  per- 
son, or  before  ihe  corporate  assembly  after  the  president,  an 
integral  part  of  it,  had  left.'  If  a  person  has  been  recently 
elected  into  office  by  persons  having  no  color  of  authority  to 
elect,  it  is  said  to  be  unnecessary  to  oust  him  in  qiu)  warranto^ 
though  he  has  entered  upon  his  office ;  for  the  election  is  a 
nullity,  and  the  proper  electors  may  choose  an  officer  into  the 
place  as  vacant.  But  if  he  has  held  undisturbed  possession  of 
the  office,  and  exercised  it  for  some  time,  he  is  to  be  regarded 
as  an  officer  de  facto^  and  an  Information  may  be  granted.'  ( 
And  in  New  York,  it  has  been  djBcided,  that  where  a  person  is 
in  office  by  color  of  right,  the  remedy  is  not  by  mandamus  to 
admit  another  having  lawful  claim,  but  by  information  in  the 
nature  of  quo  warranto.^  In  Rex  v.  Scott,*  an  information 
was,  after  some  hesitation,  granted  against  a  mayor  for  hold- 
ing over  his  year,  and  preventing  the  election  of  a  successor, 
because  it  was  said  there  was  no  other  remedy.  Mr.  Willcock 
thinks,  that  in  such  case,  a  mandamus  would  now  be  granted 
to  proceed  to  a  new  elation,  notwithstanding  the  right  to  hold 


*  Rex  w.  Ponsonby,  Sajer,  247 ;  S.  C.  1  Keny.  Cas.  26 ;  Rex  v.  Whit- 
well,  5  T.  R.  86 ;  People  v.  Thompson,  16  Wend.  (N.  Y.)  R.  655.  The 
first  words  of  the  statute  of  Anne  are,  as  we  have  seen,  "  If  any  person  or 
persons  shall  usurp,  or  intrude  into,  or  unlawfully  hold  and  execute,"  &c. 
Ante,  ^  3. 

'  Rex  V.  Pursehouse,  2  Barnard,  264 ;  Rex  v.  Harwood,  2  East,  180 ; 
Rex  o.  Tate,  4  East,  340  ;  Rex  t;.  Duller,  8  East,  392 ;  see  also  Rex  o. 
Williams,  1  Burr.  407  ;  S.  C.  1  W.  B.  95  ;  S.  C.  2  Keny.  Cas.  75. 

*  Anon.  1  Barnard,  345. 

«  The  People  v.  The  Hillsdale  &  Chatham  Turn.  Comp.  2  Johns.  (N.  T.) 
R.  190. 

*  1  Barnard,  94. 
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over,  and  without  a  previous  ouster.*  In  The  People  v.  Sweet- 
ing,* the  Supreme  Court  of  New  York,  and  in  The  Common- 
wealth V.  Athearn/  the  Supreme  Coiut  of  Massachusetts  re- 
fused information  against  officers,  whose  time  it  appeared 
would  expire  before  the  inquiry  could  have  any  effect,  leaving 
the  parties  to  their  common  remedies.  In  Ohio,  the  writ  of 
quo  warranto  will  be  made  returnable  forthwith,  or  at  a  short 
day,  in  such  cases,  in  order  that  a  trial  may  be  had  before  the 
term  of  office  expires.^  In  England,  however,  it  is  not  con- 
sidered absolutely  necessary,  that  the  person  should  continue 
to  hold  the  office  at  the  time  of  applying  for  the  information 
against  him ;  but  it  has  been  granted  in  case  of  an  annual  office, 
where  the  year  had  expired,  and  four  years  elapsed  since,  dur- 
ing which  others  had  been  successively  elected ;  also  where 
the  office  was  permanent,  but  the  usurpation  had  ceased  by 
the  resignation  of  the  intruder  before  the  application,  particu- 
larly as  there  was  a  doubt  of  the  insufficiency  of  the  resigna- 
tion, and  also  where  one  legally  in  office  had  resigned  it, 
though  without  deed,  and  afterwards  usurped  it,  and  acted 
again.*  And  if  the  office  has  detennined,  though  there 
can  be  no  ouster,  there  may  be  judgment  for  the  fine.* 
In  such  cases,  however,  although  the  English  courts  do  not  in- 
variably exclude  the  application  because  it  is  made  so  late  — 
they  require  good  reasons  to  be  given  for  the  delay ;  and  where 
no  such  reasons  are  given,  and  the  office  is  an  annual  one,  on 
which  no  title  to  any  other  office  depends,  the  appUcati(»i  is, 
in  the  discretion  of  the  court  refused,  if  made  at  such  a  time 


^  Willeock  on  Man.  Corp.  462,  463. 

•  2  Johns.  (N.  Y.)  R.  184. 

'  3  Mass.  R.  285  ;  and  see  Commonwealth  v.  Sparks,  6  Whart.  (Peim.) 
R.  416. 

•  State  V.  Buchanan,  Wright  (Ohio)  R.  233  ;  bat  see  Common wealtk  t. 
Sparks,  6  Whart.  (Penn.)  R.  416. 

»  Rex  V,  Powell,  Sayer,  239 ;  Rex  v.  Williams,  1  W.  B.  95 ;  Rex  v.  New 
Radnor,  2  Keny.  Cas.  498 ;  Rex  v.  Warlow,2  M.  &  S.  76 ;  Rex  v.  Payne, 
S  Chit.  R.  367. 

•  Ibid. 
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that  the  case  could  not  come  to  judgment  till  the  year  had  ex- 
pired.' When  the  original  title  of  an  officer  is  sufficient,  though 
good  cause  of  amotion  be  shown,  the  information  will  not  be 
granted  until  an  actual  amotion  has  been  made,  even  in  a  case 
where  the  charter  declares  that  for  such  cause  of  amotion  the 
officer  shall  vacate  his  office ;  for  the  office  is  not  determined 
until  the  amotion.* 

3.  In  England,  where  the  franchise  no  ways  concerns  the 
public,  as  all  those  franchises  which  relate  to  the  government 
of  a  corporation,  or  the  election  of  members  of  parliament,*  to 
fairs  and  markets,^  are  said  to  do,  but  is  wholly  of  a  private 
nature,  as  a  coney  warren,*  or  the  office  of  a  church-warden,* 
the  information  will  be  refused.  We  have  before  seen,  how- 
ever, that  in  this  country,  at  least,  informations  are  granted  in 
case  of  the  usurpation  of  the  offices  or  franchises  of  private  cor- 
porations.' 

4  The  conduct  and  motives  of  relators  are  always  properly 
before  the  court  on  the  rule  for  an  information,  and  indeed  only 

en  properly  ;*  and  on  the  ground  of  personal  objection  to  the 
appUcant,  the  court  has  refused  the  information,  to  the  legal 
advisor  of  the  defendant,  who  had  counselled  him  during  the 


^  Reg.  t;.  HodsoD,  4  Adolph.  &  Ellis,  (N.  S.)  648,  n.  b. 

*  Lord  BrQce*8  Case,  2  Stra.  819  ;  Rex  v.  Ponsonby,  Sayer,  348 ;  S.  C. 
1  Keny.  Gas.  26  ;  S.  C.  5  Bro.  P.  C.  299 ;  Rex  v.  Heaven,  2  T.  R.  776. 

*  Case  of  BoroQgh  of  Horsham,  3  T.  R.  599,  n.  a. ;  Rex  v.  Mein,  3  T.  R. 
598,  599 ;  Rex  v.  Biogham,  2  East,  208.  For  "  an  ofSce  of  great  trust  and 
preeminence  within  the  borough,  teaching  the  election  and  retam  of  burgesses 
to  serve  in  parliament,"  quo  warranto  will  not  lie.    Rex  v.  McKay,  4  B.  & 

.  C.  351 ;  6  D.  &  R.  432. 

^  2  Hawk.  P.  C.  26,  ^  9.  Qu.  as  to  fairs  and  markets.  Rex  v,  Marsden, 
3  Burr.  1812 ;  S.  C.  1  W.  B.  579 ;  Ibbotson's  Case,  C.  T.  H.  248 ;  Har- 
dres,  162,  arguendo. 

*  Rex  17.  Sir  Wm.  Lowther,  2  Ld.  Ray.  1409 ;  S.  C.  1  Stra.  637 ;  Ibbotson's 
Case,  C.  T.  H.  248 ;  Rex  v.  Caan.  Andr.  15 ;  Rex  v.  Shepherd,  4  T.  R.  381. 

*  Rex  V.  Dawbeny,  2  Stra.  1196 ;  Rex  v.  Shepherd,  4  T.  R.  381. 
'  Ante,  ^  3. 

*  Per  Williams,  J.  Reg.  v.  Anderson,  2  Adolph.  &  Ellis,  (N.  S.)  743  ; 
S.  C.  42  Eng.  6  L.  R.  893. 
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/  exercise  of  his  office  that  his  dection  was  good ;  ^  to  a  straogei 
who  had  no  interest  in  the  affairs  of  the  corporation,  wbeie 
pubUc  expediency  did  not  require  the  applics^on ; '  to  a  cor- 
1  porator,  who  appeared  to  be  the  mere  tool  of  some  other  per- 
1  son,  on  whose  application  the  court  would  have  refused  it,' 
\  whose  own  title  is  subject  to  the  same  defect  as  thai  which  be 
seeks  to  impeach,^  who  was  elected  \mder  a  president  wfaoae 
title  is  subject  to  the  same  defect  as  the  defendant's,  *  or  who 
voted  at  the  election  sought  to  be  impeached  on  the  ground  of 
an  objection  to  the  presiding  officer,  unless  he  shows,  that  he 
was  igporant  of  the  objection  at  the  time  of  voting,'  who  has 
concurred  in  the  act,  or  acquiesced  in  the  title  of  the  drfaadant, 
which  he  seeks  to  impeach,^  or  in  the  election  of  another  offi- 
cer of  the  same  kiod  in  the  corporation,  who  was  liable  to  (he 
same  objection,'  provided  the  irregularity  complained  of  was  at 
the  time  a  subject  of  notice,  who  has  concurred  in  an  agree- 
ment not  to  enforce  a  by-law,  upon  whiqh  he  grounds  his  at- 
tempts to  impugn  the  defendant's  title,*  or  who  has  long  known 
the  defect,  and  lain  by  intentionally  until  judgment  against  the 
defendant  would  have  the  effect  to  dissolve  the  corporation,^' 


1  Rex  V.  Paioe,  S  Chit.  R.  369. 

*  Rex  V.  Grant,  11  Mod.  200 ;  Rex  v.  Stacej,  I  T.  R.  3. 

>  Rex  V.  Sucey,  1  T.  R.  4  ;  Rex  «.  CadJipp,  6  T.  R.  503 ;  Rex  v.  Trer- 
eaen,  3  B.  &  A.  344,  489.  When  the  coait  soapeets  coilosicui  from  tlie  affi- 
davits, it  will  lequiie  explanatory  affidaTita.    Ibid. 

«  Rex  «.  Bond,  3  T.  R.  771  ;  Rex  v.  Peacock,  4  T.  R.  687 ;  Bi»x.  •.  Cud- 
%p,  6  T.  R.  503;  Rex  «.  Cowell,  6  D.  &  R.  336;  Rex  v.  Brafikeo,  1  Al- 
cock  &  I^apier,  (Irish)  R.  113.  Aa  to  defisndant'a  affidanta  in  anch  case, 
aee  Rex  i;.  Bond,  8  T.  R.  771. 

•  Rex  V.  Cadlipp,  6  T.  R.  603. 

•  Rex  o.  Sly  the,  iS  B.  &  C.  240 ;  9D.&R.  190;  Reg.  o.  Parry,  8  Ner. 
&  P.  (Q.  B.)  414. 

'  Rex  0.  Stacey,  1  T.  R.  8 ;  Rex  «.  .Clarke,  1  Eaat,  47 ;  R£x  9.  Treveoeo. 
2  B.  &  A.  343,  483 ;  The  Queen  o.  Greene,  3  Adolph.  ^  Ellia,  (N.  S.)  E. 
460 ;  S.  C.  43  Eng.  C.  L.  R.  761. 

"  Rex  V.  Parkyn,  1  B.  &  Adolph.  690 ;  Rex  v.  Benney,  Ibid.  684. 

*  Rex  V.  Mortlock,  3  T.  R.  301. 

>®  Rex  0.  Bond,  3  T.  R.  771 ;  Rex  v.  Trevenen,  2  B.  &  A.  488. 
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or  who  makes  the  application  merely  for  the  purpose  of  pro; 
curing  indirectly  a  decision  upon  his  own  case,  which  he 
does  not,  as  he  might,  bring  directly  before  the  court^ 
It  has  been  refused  to  persons  who  have  lain  by  with- 
out prosecuting  within  a  reasonable  time,  though  with  a  full 
knowledge  of  the  facts ; '  to  a  town-clerk  who  seeks  to  impugn 
the  defendant's  title  on  the  ground,  that  the  defendant  has  not 
taken  the  oaths  to  government,  which  the  town-clerk,  being 
the  proper  officer  to  administer,  did  not  tender,  and  which  the 
defendant  made  affidavit  he  would  have  taken,  had  he  known 
them  to  be  necessary,'  to  a  town-clerk,  who,  after  a  long  ac- 
quiescence, made  affidavit  that  he  did  not  adminster  the  oath 
of  allegiance  to  a^corporator,  though  he  made  the  entry  on  the 
corporation  books  that  he  did  so ;  ^  and  it  has  been  refused  to 
one  who  founds  his  application  upon  a  confession  of  a  defect 
of  title,  which  he  had  artfully  obtained  from  the  defendant/ 
It  is  no  objection,  however,  that  the  relator  and  other  persons 
with  whom  he  acted  were  influenced  by  strong  party  spirit, 
and  had,  during  two  or  three  years,  withdrawn  themselves 
from  corporation  business,  to  the  inconvenience  of  the  borough ;  * 
or  that  the  person  applying  is  in  low  and  indigent  circumstan- 
ces, and  that  there  is  strong  reason  to  suspect  that  he  is  apply- 
ing not  on  his  own  account,  but  at  the  expense,  and  in  collu- 
sion with  a  stranger;  though  in  this  last  case  the  court  requir- 
ed security  for  costs.^ 
6.  If  the  application  is  manifestly  frivolous  and  vexatious, 


>  Reg.  V.  Aaderaon,  3  Adolph.  &  Ellis,  N.  S.  740 ;  S.  C.  4S  Eng.  C.  L. 
R.  891. 

'  Rex  V.  Wardrober,  4  Barr.  2024,  per  Aston,  J. ;  Reg.  v.  Anderson,  2 
Adolph.  &  Ellis,  N.  S.  740;  S.  C.  42  Eng.  C.  L.  R.  691. 

'  Rex  V.  Hart,  8  Mod.  56.  In  this  case  the  town-clerk  bad  long  lain  by, 
and  came  forwasd  at  the  instigation  of  a  stranger  to  increase  the  latter^s  in- 
terest in  an  election. 

«  Rex  V.  Williams,  1  Stra.  677. 

*  Rex  V.  Dicken,  4  T.  R.  283. 

*  Rex  V.  Benney,  iB.Si  Adolph.  684. 

^  Rex  V.  Wakelin,  Ibid.  60 ;  and  see  Rex  v.  Parry,  6  Adolph.  &  EHis, 
(K.  B.)  810. 
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the  court  will  discharge  the  rule  with  costs.^  If  the  person, 
from  whom  the  title  was  derived,  has  been  some  time  dead,* 
or  the  parties  have  acquiesced  in  the  title,'  it  seems  that  an  in- 
Ibrmation  will  not  be  granted  to  impeach  it.  Neither  will  it  be 
granted  after  a  long  acquiescence,  where  the  objection,  if  it 
prevailed,  might  go  to  dissolve  the  corporation.^  And  the 
court  will,  in  their  discretion,  disregard  a  secondary  and  inci- 
dental ground  for  an  information,  (though  it  might  have  been 
sufficient  if  brought  before  them  in  the  first  instance,)  where 
it  is  resorted  to  by  way  of  forlorn  hope,  after  the  original  and 
main  ground  has  failed.*  And  where  the  relator  has  twice 
obtained  rules  nisi  for  informations  in  the  nature  of  a  quo  war* 
raniOy  calling  upon  the  party  to  show  why  be  exercised  the 
office  of  mayor  of  a  borough,  whidi  rules  have  been  discharg- 
ed on  cause  shown ;  the  court  will  not  allow  the  same  relator, 
on  an  application  against  the  succeeding  mayor,  to  raise  the  same 
questions  as  to  the  title  of  the  former  mayor  to  exercise  the 
office.*  The  information  has  been  refused  to  enforce  a  claim 
against  a  turnpike  company,  for  damages  dcme  to  a  relator's 
property  in  laying  out  a  road,  though  the  act  required  the  com- 
pany to  pay  the  damages ;  ^  and,  in  Pennsylvania,  it  was  re- 
fused to  impugn  the  title  of  the  minister  of  a  reUgious  society, 
on  the  ground,  that  the  party  moving  for  the  infonnatioQ,  and 
the  defendant,  did  not  claim  under  the  same  charter  of  incor- 
poration.* 

§  6.  The  motion  for  leave  to  file  an  information  must  be 
founded  upon  affidavits,  stating  all  the  grounds  upon  whidi 

>  Bs3i  V.  Carpenter,  9  Stn.  1039;  Bex  o.  Lewis,  d  Barr.  780;  Rexv. 
MorUock,  3  T.  R.  301. 

*  Rex  V.  Spearing,  4  T.  R.  4,  n.  a. 

*  Rex  o.  Stacey,  I  T.  R.  4.  ^ 

*  Rex  9.  Carter,  Cowp.  59,  per  Ld.  Mansfield. 

*  Rex  V.  Osbourne,  4  East,  327,  336. 

*  Rex  V.  Langhome,  2  Not.  &  M.  616. 

7  The  People  v.  The  Hillsdale  and  Chatham  Tnnp.  Comp.  9  JoImb. 
(N.  Y.)  R.  190. 

*  The  Commonwealth  v.  Murray,  11  Serg.  &  Rawle  (Peoo.)  R.  73. 
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the  defendant's  title  is  impeached.  These  ought  not  to  be  en-, 
titled  in  any  cause/  The  affidavits  must  state  facts  and  not 
legal  deductions,  as,  not  the  mere  acceptance  of  an  office,  but 
the  facts  which  constitute  the  acceptance,  and  that  too  with  so 
much  certainty  and  fonn,  that  an  indictment  for  perjury  may 
be  sustained  upon  them,  if  they  are  wilfully  false.'  The  affi« 
davit  of  a  relator,  ''  that  he  has  been  informed  and  believes," 
that  the  defendant  exercises  the  office  which  he  is  charged 
with  usurping,  is,  however,  sufficient*  If  affidavits  are  made 
on  a  motion  for  an  information  against  A.,  they  cannot  be  read 
in  a  similar  motion  against  B.,  because,  it  is  said,  that  in  such 
case  an  indictment  for  perjury  will  not  lie  upon  them  if  false. ^ 
It  seems,  that  the  prosecutor  may  use  the  affidavits  of  a  person, 
whom  the  court  would  not  allow  to  be  the  relator.*  When  the 
affidavits  set  forth  a  charter,  they  must  state  either  its  accept- 
ance, or  that  an  usage  has  prevailed  in  conformity  to  it,  from 
which  its  acceptance  may  be  inferred ;  and  where  the  affidavits 
were  ill  for  omitting  this,  the  court  refused  leave  to  amend  them, 
but  put  the  party  to  a  new  application.*  Affidavits  in  support 
of  a  quo  itarrarUo  should  also  state  any  usage  which  there  may 
be  differing  from  what  might  be  held  to  be  the  construction  of 
the  charter,^  and  a  rule  for  a  quo  warranto  was  dismissed  with 
costs,  where  the  affidavits  in  support  had  suppressed  several 
material  facts.*  If  the  affidavits  in  support  of  the  rule  omit  a 
material  fact,  which  is  stated  in  an  affidavit  filed  on  the  other 


1  Rex  V.  Pienon,  et  al.  Andr.  313 ;  Rex  v.  Cole,  6  T.  R.  64d ;  Haigbt 
V.  Turner,  3  Johns.  (N.  Y.)  R.  371,  373. 

'  Rex  V.  Sargeant,  6T.  R.  469 ;  Rex  v.  Scolden,  3  Barnard,  43d;  Rex 
o.  Harwood,  3  East,  180 ;  Rex  v.  Newling,  3  T.  R.  310 ;  Rex  o.  Lane,  6 
B.  &  A.  488  ;  Reg.  «.  Hatter,  3  Perr.  &  Dot.  363.  For  form  of  affidavits, 
see  The  Commonwealth  v.  Doaglass,  1  Binn.  (Penn.)  R.  77. 

'  Rex  o.  Slythe,  6  B.  &  C.  340 ;  9  D.  &  R.  336. 

«  Rex  V.  Thetford,  11  Mod.  141 ;  Tidd's  Prac.  496,  Ac. 

*  Rex  V.  Binstead,  Cowp.  77 ;  Rex  o.  Symmons,  4  T.  R.  834  ;  Rex  v. 
Brame,  1  Ner.  &  P.  (K.  B.)  773 ;  Reg.  v.  Parry,  3  Nev.  &  P.  (Q.  B.)415. 

*  Rex  o.  Bazey  et  al.  M.  &  S.  353. 

'  Rex  V.  Headley,  7  B.  &  C.  496 ;  1  M.  &  R.  345. 

*  Rex  o.  Hughes,  7  B.  &  C.  719;  1  M.  ft  R.  635. 
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side,  the  latter  may  be  read  by  the  prosecutor  in  support  of  his 
rule.^  On  a  motion  for  an  information  against  a  corporator, 
on  the  ground  of  his  acceptance  of  an  incompatible  office,  the 
relator  must  show  a  legal  appointment  to  the  second  office.* 
He  is  bound,  on  a  rule  nisi,  by  the  day  on  which,  in  his  affi- 
davit, though  founded  on  information  and  belief,  the  election 
is  alleged  to  have  taken  place ;  and  if  that  day  is  mistaken,  the 
defendant  is  not  bound  to  show  a  regular  election  on  another 
day.* 

If  the  applicant  makes  out  a  prima  facie  case,  the  usual 
course  is  for  the  court  to  grant  a  rule  nisi  upon  the  defendant, 
to  enable  him  to  prove  the  evasiveness  or  insufficiency  of  the 
charge  against  him,  or  any  legal  reason  why  the  information 
should  not  be  granted/  The  court  have,  however,  a  discre- 
tion, whether  they  will  go  through  the  formality  of  a  rule  to 
show  cause ;  and  where  the  whole  case  had  been  disclosed  by 
the  defendant's  answers  in  chancery  and  the  answers  of  others, 
touching  the  subject  of  the  application,  the  court  looked  into 
the  answers,  and  granted  a  rule  for  an  information  in  the  fiist 
instance/  Whether  facts  are  asserted  or  denied  by  the  defend- 
ant, he  should  always  be  prepared  with  affidavits  of  others,  as 
well  as  with  his  own ;  for  his  alone  will  not  be  much  respect- 
ed where  the  facts  are  of  such  a  character,  that  they  would  be 
known  to  others  as  well  as  to  himself.'  These  may  be  enti- 
tled,^ or  not,'  at  the  defendant's  choice.  If  the  affidavits  for 
the  defendant  so  positively  deny  the  facts  asserted  on  the  other 
side,  as  to  sustain  an  indictment  for  perjury,  the  information 
will,  it  seems,  be  refused,  until  an  indictment  has  been  prose- 


>  Rex  V.  Mein,  3  T.  R.  597. 
'  *  Rex  V.  Day,  9  B.  &  C.  70S  ;  4  M.  &  R.  541. 
'  Rex  V.  Rolfe,  1  Not.  &  M.  773. 

*  Bal.  N.  P.  310. 

*  The  People  ex  rel.  Barker  «.  Kip  et  al.  1  U.  S.  Law  Joarnal,  886, 
4  Cow.  R.  106,  n. 

*  Rex  V.  Trew,  3  Barnard,  371 ;  Reepublica  o.  Prior,  1  Teates,  (Penii.) 
806,  that  the  evidence  mast  be  by  affidavit. 

^  Rex  V.  Pierson  et  al.  Andr.  313 ;  Rex  v.  Cole,  6  T.  R.  648. 

*  Rex  V.  Cole,  6  T.  R.  648,  per  Kenyon,  C.  J. 
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cuted,  and  the  persons  perjured,  convicted.*  If  these  affida- 
rits,-  and  the  cause  shown,  do  not  place  the  matter  beyond  dis- 
pute, the  rule  will  be  made  absolute ; '  but  the  Court  of  King's 
Bench,  in  conformity  to  the  rule  concerning  criminal  informa- 
tions, will  not  grant  the  rule  for  an  information  on  the  last  day 
of  the  term.'  By  the  English  rules  of  practice,  on  applying  for 
informations  in  the  nature  of  a  quo  warranto,  objections,  intend- 
ed to  be  made  to  the  title  of  the  defendant,  must  be  specified  in 
the  rule  to  show  cause ;  and  no  objection,  not  so  specified,  can 
be  raised  by  the  prosecutor  in  the  pleadings,  without  the  spe- 
cial  leave  of  the  court,  or  of  some  judge  thereof.* 

By  the  statutes  of  Anne,*  and  of  New  York/  one  infotma^ 
tion  may  be  exhibited  to  try  the  right  of  several  persons.  And 
after  rules  for  several  informations  have  been  made  absolute, 
where  the  situation  of  the  defendants  is  precisely  similar,  the 
court  will  direct  several  informations  to  be  consolidated.^  This, 
however,  the  court  will  not  do,  unless  the  offence  is  joint ;  for 
the  consolidation  would  deprive  the  defendants  of  the  opportu- 
nity of  severally  disclaiming  or  maintaining  their  oflSk^es.* 
Sometimes,  however,  where  there  are  several  informations  for 
the  trial  of  titles  precisely  similar,  one  of  them  is  tried,  and  the 
rest  suspended  upon  an  undertaking  of  the  other  parties  to 
disclaim  according  to  the  event  of  the  trial ; '  but  in  Rex  v. 
Cozens,  the  court  refused  to  compel  the  relators  and  defendants 
in  several  informations  to  submit  to  be  bound  by  the  result  of 
one,  although  the  objections,  in  all,  were  the  same.'^ 

§  7.  An  information  cannot  be  quashed  on  motion,  though 

^  Rex  9.  Woodman,  1  Barnard,  101 ;  Rex  v.  Trew,  3  Barnard,  371. 

*  Bttl.  N.  P.  910. 

*  Rex  V.  DaTies,  Sayer,  341. 

«  Reg.  Geo.  H.  T.  7  and  8  Geo.  4  ;  9  D.  &  R.  347 ;  and  see  Rex  v.. 
Thomas,  3  Not.  &  P.  (Q.  B.)  388. 

*  9  Anne,  eh.  20,  ^  4. 

*  1  R,  L.  (N.  Y.)  108,  (  4. 

"*  Rex  V,  Foster,  1  Barr.  573 ;  Symmen  t).  Regem,  Cowp.  500,  501. 

*  Rex  V.  Warlow,  3  M.  &  S.  76. 

*  Ibid,  per  Dampier,  J. 

^  6  Dowl.  (P.  C.)  3 ;  and  3  NeT.  ft  P.  (K.  B.)  164. 
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both  parties  consent  that  it  shall  be  done;  but  the  court  will, 
upon  consent,  direct  the  recognizances  on  both  sides  to  be  dis" 
charged.^  The  appearance  of  the  defendants  to  a  rule  to  show 
cause  why  an  information  should  not  be  filed  against  them, 
does  not  constitute  an  appearance  to  the  information;  and 
therefore  on  filing  the  information,  the  relators  are  not  entitled 
to  a  rule  to  plead.  The  rule  to  show  cause  is  intended  to  ob- 
tain leave  to  institute  the  proceeding;  but  it  is  commencedhj 
the  information.' 

The  next  step  is  to  compel  the  appearance  of  the  defiandaqt 
On  the  ancient  writ  of  quo  warranto^  the  process  to  effect  this 
was  a  summons ;  and  if  the  party  did  not  appear  at  a  certain 
stage,  the  franchise  or  subject  of  the  writ  might  be  seized,  on 
process  to  the  sheriff,  as  a  distress,  and  the  defendant  was  put 
to  come  in  and  replevy  it,  as  he  would  any  other  distress.  On 
an  information  in  the  nature  of  a  quo  warranto,  the  first  process 
is  a  venire  facias  in  the  nature  of  a  summons,  and  if  there  be 
no  appearance  upon  it,  then  a  distringas,  between  the  teste 
'  and  return  of  which,  in  England,  there  must  be  fifteen  dap 
if  the  corporation  be  in  a  foreign  county.  But  on  information 
against  a  corporation,  there  can  be  no  seizure  of  the  franchise, 
for  a  default,  before  a  distringas  has  issued.*  In  Massachu- 
setts, the  first  process  against  the  defendant  appears  to  be  a 
summons;  ^  but  in  a  case  in  Pennsylvania,  it  was  a  venire  fa- 
cias, returnable  at  the  next  term.*  If,  where  the  proceeding  is 
against  a  corporation,  there  be  a  default,  there  may  be  a  judg- 
ment of  seizure  of  the  franchise  usurped,  into  the  king's  hand, 
or  in  the  king's  right  quousque,  that  is,  untUfhe  court  shall  fur- 
ther  order;  and  Chief  Baron  Eyre  said,  he  conceived  the 


>  Rex  o.  Edgar,  and  Rex  «.  Brickell,  4  Barr.  2297. 

'  The  Commonwealth  v.  Springer  et  al.  6  Binn.  (Penn.)  R.  353, 354. 

*  Rexv.  Trinity  House,  1  Siderf.  86;  Brigg's  Ca.  2  Roll.  46;  Rex  v. 
Wygome,  2  RoU.  92 ;  Rex  o.  Hertford,  1  Ld.  Raymd.  426  ;  S.  C.  1  Salk. 
374 ;  S.  C.  Garth.  603 ;  Rex  v.  Yarmouth,  3  Salk.  104. 

^  Commonwealth  v.  Fowler^  10  Mass.  R.  291 ;  Commonwealth  v.  Dear- 
born et  aL  15  Maes.  R.  126. 

»  Commonwealth  v.  Springer  et  al.  5  Bion.  (Penn.)  R.  353,  354. 
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effect  of  the  judgment  and  seizure  by  the  sheriff  to  be,  that  it 
laid  the  king's  hands  on  the  franchise  of  being  a  corporation, 
and  upon  other  franchises  mentioned  as  usurped  in  the  infor- 
mation, so  that  the  corporation  could  not  use  its  liberties  ;  the 
action  of  its  vital  powers  was  suspended  ;  and  in  this  situa- 
tion he  had  no  doubt  that  a  custos  of  the  franchises  might  be 
appointed ;  and  that  the  corporation  might  be  restored,  on  pay- 
ing a  fine  to  the  king,  or  that  the  king  might  pardon  the  default 
by  proclamation  or  charter/  Some  of  the  old  cases  on  the 
writ  of  quo  warranto  look  as  if,  when  the  franchise  was  sei2sed 
for  a  default,  it  was  forfeited  forever,  unless  replevied  at  a 
*  short  day,  in  the  same  eyre  or  term.  The  practice  on  the  infor- 
mation, in  the  time  of  Charles  the  Second,  is  said  to  have  been 
similar ;  and  if  the  party  did  not  appear,  there  was  a  judg- 
ment of  seizure  quousque,  and  if  they  did  not  replevy  and  ap- 
pear in  the  next  term,  there  was  final  judgment,  unless  they 
should  plead  within  a  certain  time.'  The  law  seems,  how- 
ever, to  be,  that  if  the  defendant  being  summoned  makes  de- 
fault, and  makes  another  default  at  the  return  of  the  venire 
facias,  judgment  shall  be,  that  the  franchise  be  seized  into  the 
king's  hands,  and  not  that  it  shall  be  forfeited ;  for  it  does  not 
yet  appear  whether  there  be  any  cause  of  forfeiture,  and  no 
man  shall  finally  lose  his  land  or  his  franchise,  on  any  default, 
if  he  has  never  appeared.  The  process  must  therefore  be  con- 
tinued until  the  king  may  have  final  judgment'  In  Rex  v. 
The  Mayor  of  Hedon,*  Lord  Chief  Justice  Lee  said,  "  that 
there  never  was  any  process  to  outlawry  on  an  information  in 
the  nature  of  a,  quo  warranto,  this  not  being  like  a  quo  warranto 
by  original  writ,  which  was  in  use  before  this  manner  of  pro- 


^  Strata  Marcella,  9  Co.  39  ;  2  Chester  Cas.  510,  per  Eyre,  C.  B.  567, 
568 ;  The  King  v.  Amery,  4  T.  R.  122  ;  2  Kyd  on  Corp.  496  to  511 ;  Co. 
EdI.  539,  b.;  Willcock  on  Man.  Corp.  483,  484. 

'  Maidstone  Cas.  Poph.  180  ;  Judgment  in  quo  warranto,  Comb.  19 ;  Rex 
V.  Chester,  2  Show.  366 ;  Glos'ter  stat.  2  Ins.  282. 

'  3  Jenkins.  Cent.  Ca.  91 ;  2  Kyd  on  Corp.  502 ;  Strata  Marcella,  9  Co. 
29 ;  2  Chest.  Ca.  566  ;  Willcock  on  Mun.  Corp.  484. 

•  1  Wils.  R.  246. 
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ceeding."  Mr.  Kyd  seems,  howeyer,  to  think,  that  if  theie  be 
any  distinction  between  the  writ  and  information  in  this  par- 
ticular, the  process  of  outlawry  lies  in  the  latter,  and  does  not 
lie  in  the  former  proceeding.^ 

If  the  defendant  suffer  the  rule  to  show  cause  to  be  mads 
absolute,  or  suffer  judgment  by  defsiult,  others,  whose  derivar 
tire  titles  may  be  affected  by  the  judgment,  may,  it  seems, 
open  the  rule  again,  and  be  permitted  to  show  cause  against 
tfie  information,  upon  undertaking  to  indemnify  the  defendant 
against  all  expenses,  costs,  &c.' 

At  common  law,  the  court  may  either  grant  or  deny  a 
second  imparlance,  as  they '  see  cause.*  By  tfie  statute  of' 
Anne,*  and  also  by  the  statute  of  New  York,*  such  convenient 
time  may  be  allowed  to  the  prosecutor,  as  well  as  to  the  de- 
fendant, to  plead,  reply,  rejoin,  or  demur,  as  the  court  may 
think  reasonable. 

The  defendant  may  disclaim  the  franchise  mentioned  in  d^ 
information  altogether,  or  he  may  disclaim  it  as  to  a  part  of 
the  time  during  which  he  is  alleged  to  have  usurped  it,  and 
justify  as  to  the  other  part'  And  under  particular  circmn- 
stances,  as  where  the  defendant  was  a  very  young  man,  and 
had  never  acted  in  the  office,  the  court  will,  upon  making  the 
rule  absolute,  direct  the  defendant  to  enter  a  disclaimer  widi- 


I  3  Kyd  on  Corp.  408,  439. 

*  Bac.  Abr.  Informations,  D. ;  Rex  v.  Newling,  3  T.  R.  310,  311. 

'  For  entry  of  an  imparlance,  see  The  People  v,  IJtica  Ins.  Co.  15  Johns. 
(N.  T.).R.  363.  As  to  second  imparlance,  Herring  o.  Browo»  Conb. 
11, 19. 

«  9  Stat.  Anne,  c.  dO,  ^  6 ;  3  Lill.  Prac.  Reg.  510,  B. ;  WOlcock  on  Man. 
Corp.  485.  For  rales  to  plead,  reply,  &c.,  in  England,  see  Rex  o.  Gine- 
T«r,  6  T.  R.  695,  and  a. 

*  1  R.  L.  109,  ^  6.  In  New  York  the  rules  to  plead,  reply,  &e.  aie  te 
same  as  in  ordinary  cases.  See  The  People  o.  Clark,  4  Cowen  (N.  T.)  R. 
95;  Ibid.  119,  n.  a. 

*  Co.  EnU  537,  b. ;  Tidd*s  Prae.  984 ;  Rex  s.  Biddle,  3  Stra«  958.  As 
to  form  of  disclaimer,  see  Co.  Eat.  537  to  539;  3  Kyd  on  Corp.  405 ;  4 
Cowen  (N.  T.)  R.  113,  n.  114»  n. 
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out  paying  costs.*    In  general,  however,  costs,  upon  disclaim- 
er, must  be  paid  by  the  defendant.' 

$  8.  To  a  writ  of  quo  warranto,  or  an  information  in  the 
nature  of  one,  the  defendant  must  either  disclaim  or  justify, 
and  the  State  is  bound  to  show  nothing.'  He  cannot  plead 
non  usurpavit ;  for  the  object  of  the  proceeding  is  to  ascertain, 
by  enforcing  the  defendant  to  set  forth,  '^  by  what  warrant  or 
authority "  he  exercises  the  office,  or  holds  the  franchise.^ 
For  the  same  reason  it  is  not  sufficient  to  show  a  title  in 
another ;  but  any  defect  in  the  plea  may  be  helped,  by  treat- 
ing fact3,  stated  in  the  information  by  way  of  inducement,  as 
though  they  formed  a  part  of  the  plea.*  The  plea  in  bar 
should  set  out  the  defendant's  title  at  length,  and  conclude 
with  a  general  traverse  "without  this,  that  he  usurped,  &c." 
or  "  by  his  authority,  &c."  •  The  defendant  may  also  plead 
in  abatement ;  but  he  must,  as  in  other  cases  of  dilatory  pleas, 
verify  the  plea  by  affidavit ;  ^  and  if  the  affidavit  be  not  enti- 

>  Rex  V.  Holt,  3  Chit.  R.  366. 

'  Reg.  V  Morton,  4  Ado] ph.  &  Ellis  (N.  S.)  146  ;  and  see  in  this  case 
a  comment  on  Rex  v.  Holt.  See  also  Rex  v.  Warlow,  9  M.  &  S.  76  ;  Rex 
V.  Marshall,  2  Chit.  R.  370. 

*  State  V.  Ashley,  1  Pike  (Arkan.)  R.  553 ;  State  v.  Harris,  3  Pike 
(Arkan.)  R.  573 ;  The  People  v.  Utica  Ins.  Co.  15  Johns.  (N.  Y.)  R. 
358. 

*  Anon.  13  Mod.  325,  per  Holt,  C.  J. ;  Rex  v.  Blagden,  10  Mod.  390; 
Rex  V.  Trinity  House,  1  Sid.  86 ;  Strata  Marcella,  9  Co.  28,  a. ;  Glos'ter 
•Ut.  3  Inst.  381 ;  Sute  v.  Ashley,  1  Pike  (Arkan.)  R.  504  ;  People  v.  Bari- 
lett  et  al.  6  Wend.  (N.  Y.)  R.  483. 

*  Chest.  Ca.  548 ;  2  Leon.  Ca.  31  ;  Partridge's  Ca.  Cro.  E.  135;  Mns- 
grare  «.  Nevinson,  1  Stra.  585 ;  Rex  v.  Leigh,  4  Burr.  3145 ;  Rex  v.  Heb> 
den,  Andr.  393. 

*  Rex  V.  Blagden,  GUb.  R.  145 ;  Strata  Marcella,  9  Co.  37,  a.  For  forma 
of  pleas,  see  Co.  Ent  Quo  Warranto ;  8  Kyd  on  Corp.  406 ;  6  Went. 
Plead.  38  to  343 ;  Sute  v.  Foster,  3  Halst.  (N.  J.)  R.  101 ;  The  State  v. 
Tador,  5  Day's  (Conn.)  Cas.  io  Err.  330;  The  People  o.  Utica  Ins.  Co.  15 
Johns.  (N.  Y.)  R.  363  to  365 ;  The  People  v.  Kip  et  al.  1  U.  S.  Law  Joar- 
nal,  384  ;  4  Cowen  (N.  Y.)  R.  114  to  117 ;  State  v.  Harris,  3  Pike  (Arkan.) 
R.  578,  573. 

^  3  Kyd  on  Corp.  439;  1  R.  L.  (N.  Y.)  519,  ^  19;  Rex  v.  Jones,  8  Stri. 
1 161 ;  Rex  v.  Mayor  of  Hedon,  1  Wils.  844 ;  6  Went.  Plead.  51. 
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tied,  the  plea  must  be  set  aside.^  The  general  statutes  of 
double  pleas  in  England,'  and  New  York,'  do  not  extend  to 
informations  in  the  nature  of  a  quo  warranto  ;  and  there  is  no 
instance  in  which  the  court  has  giv^i  leave  to  plead  two  pleas.^ 
But  in  England,  under  the  statute  32  Geo.  3,  c  58,  the  defend- 
ant may  plead  several  pleas/  This  statute  also  gives  the  de- 
fendant leave  to  plead,  that  he  has  held  the  office  for  six  years 
previous  to  the  filing  of  the  information,  either  singly,  or  with 
other  pleas.*  To  make  out  his  title  to  an  office,  &c.  the  de- 
fendant, and  indeed  each  party,  must  set  forth  in  his  pleadings 
80  much  of  the  charter  or  act  of  incorporation  as  he  relies 
upon,  without  indeed  it  be  set  forth  in  the  interior  pleadings,' 
or,  as  in  case  of  some  of  our  State  banks,  is  of  a  public  na- 
ture.* It  would  seem  that  the  pleas  need  not  set  forth  that 
the  charter  had  been  accepted  by  the  stockholders,  since  die 
information  admits  the  existence  of  &e  corporation,  or  that  it 
OQce  had  a  legal  existence.' 

Where  a  company  was  incorporated  on  the  condition,  that 
it  should,  "  within  ten  years  from  the  passing  of  the  act,  fiir- 


*  Rex  9.  Jones,  9  Strs.  1161. 

*  9  Anae,  ch.  16,  ^  4. 

»  1  R.  L.  (N.  Y.)  519,  (  9. 

^  Rex  V,  Newland,  Sayer,  96;  Rex  v.  Letgh,  4  Burr.  S146,  Sir  Fleteher 
Norton  and  Lord  Mansfield ;  4  Cowen  (N.  T.)  R.  113,  n. ;  People  «.  Jones, 
18  Wend.  (N.  T.)  R.  601 ;  Rex  o.  PoMrell,  8  Mod.  180. 

*  32  Geo.  3,  c.  58,  cited  Rex  v.  Antridge,  8  T.  R.  468 ;  Rex  v.  Stokes, 
9  M.  ft  8.  71. 

*  39  Geo.  e.3,  58,  H ;  Rex  o.  Richardson,  9  East,  470 ;  Rex  r.  Stokes, 
9  M.  &  S.  71 ;  Rex  s.  Lawrence,  S  Chit.  R.  371.  Bat  qoeiy,  whether  this 
statttte  enabling  defendants  in  qno  warranto  to  plead  doable,  is  confined  tm 
corporate  ojfices.    Rex  o.  Highmore,  5  B.  &  A.  771 ;  1  D.  ft  R.  438. 

'  Chest.  Cas.  549,  551 ;  Rex  v.  Smith,  9  M.  ft  S.  597. 

*  State  •.  Ashley,  1  Pike  (Arkaa.)  R.  514. 

*  People  V.  Niagara  Bank,  6  Cowen  (N.  T.)  R.  196 ;  Bank  of  AnboTB  v. 
Aiken,  18  Johns.  (N.  Y.)  R.  137 ;  Wood  «.  Jefiersoo  County  Bank,  9  Gov. 
(N.  Y.)  R.  194 ;  Uucalns.  Co.  v.  Tniman,  1  Wend.  (N.  Y.)  R.  555 ;  Fs^ 
pie  0.  Saratoga  sod  Rensselaer  Railroad  Cow  15  Wood.  (N.  Y.)  R.  199  ; 
see,  however.  State  o.  Ashley,  1  Pike  (Arkan.)  R.  514 ;  Sute  v.  Hains 
3  Pike  (Aikan.)  R.  573. 
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nish  and  continue  a  supply  of  pure  and  wholesome  water,  suffi- 
cient for  the  use  of  all  such  citizens  dwelling  in  said  city  as  shall 
agree  to  take  it  on  the  terms  to  be  demanded  by  the  company, 
in  default  whereof  the  corporation  shall  be  dissolved,"  and  an 
information  in  the  nature  of  a  quo  warranto  was  filed  against 
them,  it  was  held,  that  the  company  being  declared  a  body 
politic,  and  corporate  in  presently  and  having  ten  years  to  per- 
form the  acts  required  of  them,  the  proviso  was  a  defeasance, 
and  not  a  condition  precedent,  and  that  therefore  they  were 
not  bound  in  their  plea  to  set  forth  the  condition  and  allege 
performance,  even  for  the  purpose  of  showing  a  present  right, 
although  at  the  time  of  plea,  the  period  Umited  by  the  proviso 
had  long  since  expired ;  as  in  judgment  of  law,  a  corporation 
once  shown  to  exist  is  presumed  to  continue,  imtil  the  contrary 
be  shown.*  In  alleging  a  breach  of  this  condition,  the  court 
held  that  the  attorney-general  was  bound  to  name  such  citi- 
zens as  were  willing  to  agree,  &c.,  and  that  the  naming  of  one 
individual  would  have  been  sufficient,  and  that  he  was  also 
bound  to  aver  a  request  on  the  part  of  those  citizens  who  wish- 
ed a  supply  of  water,  or  an  offer  to  pay  for  it,  or  that  the  de- 
fendants had  notice  of  such  willingness  or  desire.'  A  general 
allegation  of  the  breach,  '^  that  the  defendants  have  not  fur- 
nished or  continued  a  supply  of  water  sufficient  (or  a  supply 
or  any  other  quantity  of  pure  and  wholesome  water)  for  the 
use  of  such  citizens  dwelling  in  the  city  of  New  York,  as  were 
willing  to  agree  for  and  take  the  same  as  aforesaid,"  was  held 
not  to  be  an  allegation  of  a  material  fact  on  which  issue  could 
be  taken,  as  it  tended  to  an  issue  upon  an  emotion  or  affection 
of  the  mind,  which  is  not  traversable  or  susceptible  of  trial.' 

If  the  right  of  election  or  admission  is  in  a  select  body  of  the 
corporation,  the  defendant  must  show  how  they  became  pos- 
sessed of  that  right,  by  setting  forth  specially  in  his  plea  the 
custom  or  clause  in  the  charter  conferring  it  upon  them.*    He 

»  . 

*  The  people  v.  The  Manhattan  Company,  9  Wend.  (N.  Y.)  R.  361. 
'Ibid. 

•Ibid. 

*  Rex  V.  Lyme  Regie,  Dong.  153. 
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must  with  certainty  set  forth  the  custom  or  clause  in  the  char- 
ter prescribing  the  mode  of  election;^  must  show  a  vacancy  of 
the  office  to  which  he  was  elected,'  and  his  own  legal  election 
and  admission.'  If  the  defendant's  plea  admits  his  user  of  the 
office,  and  is  insufficient,  or  if  he  demurs  and  fails  on  demurrer, 
judgment  must  pass  against  him,  and  a  repleader  will  not  be 
awarded,  though  the  plea  raised  an  immaterial  issue.*  It  is 
no  answer  to  an  allegation  against  a  turnpike  company,  alleging 
as  ground  of  forfeiture,  that  they  have  not  kept  their  road  in 
repair,  that  the  individuals  aggrieved  have  their  remedy  by 
private  action ;  or  that  the  gates  of  the  turnpike  company  may 
be  thrown  open  by  pubUc  officers,  when  the  road  is  so  much 
out  of  repair  as  to  amount  to  a  nuisance;  or  that  a  penalty  is 
imposed  for  a  particular  nonfeasance,  unless  the  ronedy  by  in- 
formation is  in  such  case  taken  away  by  express  terms,  or  ne- 
cessary implication/  Nor  does  a  bond  given  by  a  grantee  of 
the  franchise  of  keeping  a  toll  bridge,  in  pursuance  of  a  statute 
requirement,  that  he  would  erect  and  complete  the  bridge,  take 
away  the  proceeding  by  information,  the  bond  being  consider- 
ed but  a  cumulative  remedy.* 

It  seems  that  the  prosecutor  may  demur  to  the  whole  plea, 
and  reply  to  particular  parts  of  it ;  ^  or  he  may  reply  specially, 
and  put  as  many  new  matters  in  issue  as  he  pleases,  provided 
the  new  matter  be  consistent  with  that  contained  in  the  plea.' 


^  Rex  «.  Birch,  4  T.  R.  610 ;  Rex  v.  Haythome,  5  B.  &  C.  4S7 ;  lUx  v. 
Hill,  4  B.  &  C.  443 ;  Rex  o.  Rowland,  3  B.  &  A.  134 ;  Rex  v.  Holland,  9 
East,  74. 

*  Rex  V.  Smith,  3  M.  &  S.  597. 

'  Rex  V.  Holland,  3  East,  74 ;  Rex  v.  Lble,  Andr.  174 ;  Rex  v.  Smith,) 
M.  &  S.  599, 600. 

«  Rex  V.  Phillips,  1  Stra.  397;  Rex  v.  Boyles,  3  Ld.  Raymd.  1560 ;  Rex 
V.  Patteson,  4  B.  &  Adolph.  9 ;  1  Nev.  &  M.  613. 

*  People  V,  Bristol  &  Rensselaerrille  Tamp.  Road,  93  Wend.  (N.  T.) 
R.  333  ;  People  v.  Hillsdale  and  Chatham  Turnp.  Road,  Ihid.  82hI. 

*  Thompson  v.  People  ex  rel.  Taylor,  Ibid.  537. 
'  Rex  r.  GinoYer,  6  T.  R.  733,  n. 

*  Rex  «.  Latham,  3  Burr.  1487  ;  S.  C.  Rex  e.  Lathrop,  1  W.  B.  471 ; 
Rex  o.  Knight,  4  T.  R.  484. 
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If  several  things  are  necessary  to  constitute  a  Qomplete  title  in 
the  defendant,  issue  may  be  taken  on  each,  and  if  any  one  of 
the  issues,  on  a  fact  material  to  the  title,  be  found  against  the 
defendant  there  shall  be  judgment  of  ouster,  and  the  defendant 
shall  pay  the  costs  on  all  the  issues.^  The  replication  may  im- 
peach a  necessary  qualification  of  the  defendant  to  an  office, 
set  forth  in  the  plea  as  possessed  by  him ; '  or  allege  that  the 
corporation  was  not  "  in  due  manner"  assembled  for  the  elec- 
tion of  officers  at  the  time  of  the  defendant's  election,  though 
the  words  "in  due  manner  "  are  implied  in  the  averment,  that 
the  corporation  was  not  assembled  for  the  purpose  of  electing.* 
'  It  may  impeach  the  title  of  the  presiding  officer  of  the  assembly 
at  which  the  defendant  was  elected,  thus  showing  the  illegal 
nature  of  the  assembly,  and  that  too,  it  seems,  even  though  the 
presiding  officer  be  dead.*  It  may  impeach  the  title  of  the  de- 
fendant, by  impeaching  the  legality  of  the  titles  of  those  who 
voted  for  him,  at  least,  if  their  titles  cannot  be  impeached  by 
an  information  directly  filed  against  them ;  but,  it  seems,  that 
where  informations  could  have  been  obtained  against  the  elec- 
tors, as  in  all  cases  where  they  elect  in  right  of  a  corporate 
franchise,  it  is  sufficient  for  the  defendant  that  they  were  de 
facto  in  the  enjoyment  of  their  franchise.*  Where  the  plea  is, 
that  the  election  was  according  to  the  charter,  the  replication 
should  be,  not  duly  elected ;  for  this  puts  everything  in  issue.* 


^  Bac.  Abr.  Informations,  D. ;  Rex  o.  Hearle,  1  Stra.  627;  3  Ld.  Raymd. 
1447 ;  Rex  %>.  Downes,  1  T.  R.  453. 

'  Rex  0.  Brown,  4  T.  R.  377  ;  Piper  v.  Dennis,  12  Mod.  253. 

'  Rex  V.  Hill,  4  B.  &  C.  443. 

«  Rex  o.  Hebden,  2  Stra.  1109 ;  S.  C.  And.  392 ;  Rex  o.  Spearing, in  Rex 
V.  Stacey,  1  T.  R.  4,  n. ;  Rex  v.  Smith,  5  M.  &  S.  279.  This  right  to  im* 
peach  the  title  of  the  presiding  officer  is  restricted  in  England  by  32  Geo.  3, 
c.  58,  ^  3. 

*  Rex  v.  Penryn,  8  Mod.  216 ;  Rex  v.  Pyke,  8  Mod.  287  ;  Rex  v,  Heb- 
den, 2  Stra.  1109;  S.  C.  Andr.  381;  Symmers  v.  Regem,  Cowp.  503; 
Rex.  V.  Grimes,  5  Burr.  2601 ;  Rex  o.  Mein,  3  T.  R.  598 ;  Rex  v.  York,  5 
T.  R.  72  ;  Rex  v.  Hughes,  4  B.  &  C.  377,  378  ;  6  D.  &  R.  443 ;  Rex  v. 
Smith,  5  M.  &  S.  279. 

*  Rex  V.  Hughes,  4  B.  &  C.  370. 

61 
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If  the  defendant  and  prosecutor  in  the  pleadings  both  treat  the 
former's  admission  as  if  it  was  an  election,  they  cannot  treat  it 
otherwise  on  the  trial,  so  as  to  affect  the  pleadings.^  The  re- 
plication must  not  be  argumentative ; '  and  where  it  sets  forth 
a  condition  on  which  a  duty  of  the  corporation  arises,  the  facts 
which  go  to  make  up  the  condition,  should  be  averred  with  all 
the  exactness  of  pleading  required  in  an  action  for  a  penalty.* 

Where  an  information  charges  a  corporation  generally  with 
usurpation,  and  the  defendants  set  forth  their  charter  and  jus- 
tify under  it,  it  is  no  departure  for  the  prosecutor  to  reply  the 
causes  of  forfeiture/  But  if  the  defendant  reUes  upon  a  char- 
ter qualification  in  his  plea,  and  sets  ou\  a  by-law  introducing 
a  different  qualification  in  his  rejoinder,  and  relies  on  it,  it  is  a 
departure/ 

The  admission  of  a  party  to  the  proceedings  ooay  be  read 
against  him ;  but  an  agreement  of  counsel  for  a  rule  to  show 
cause  is,  like  a  demurrer,  an  admission  only  for  the  purpose 


'  Symmero  v.  Regem,  Cowp.  501. 

*  Rexo.  Haghes,  4  B.  &  C.  377. 

'  People  V.  KiDgstoD  and  Middletown  Turnp.  Co.  23  Wend.  (N.  Y.)  R. 
215,  Cowen,  J. ;  People  v.  Manhattan  Co.  9  Wend.  (N.  Y.)  R.  373,  375, 
Sutherland,  J. 

*  The  People  v.  the  Bank  of  Niagara,  6  Cow.  (N.  Y.)  R.  196  ;  Same  v. 
Wash.  &  Warr.  Bank,  Ibid.  211 ;  Same  v.  Bank  of  Hudson,  Ibid.  817 ; 
Rex  V.  Amery,  2  T.  R.  515 ;  Case  of  City  of  London,  3  HargraTe,  St.  Tri- 
als, 545 ;  1  Blk.  Comm.  485  ;  2  Kyd  on  Corp.  486,  487. 

*  Rex  V.  Weymouth,  7  Mod.  374 ;  S.  C.  4  Bro.  P.  C.  464 ;  bat  see  Rex 
V,  Haghes,  4  B.  &  C.  368.  For  forms  of  pleas,  see  4  Co  wen,  (N.  Y.)  R. 
113,  117,  n.  a.  For  forms  of  replications,  see  6  Wentw.  Plead.  98  to  5M8; 
The  State  v.  Foster,  2  Halst.  (N.  J.)  R.  101 ;  4  Cow.  (N.  Y.)R.  148,  n.  a.; 
The  People  t;.  the  Bank  of  Niagara,  6  Cow.  (N.  Y.)  R.  196.  For  forms  of 
demurrers  and  joinder,  see  6  Wentw.  Plead.  113,  106,62,52,  152;  The 
People  v.'Utica  Ins.  Co.  15  Johns.  (N.  Y.)  R.  265;  4  Cow.  (N.  Y.)  R. 
148, 149.  For  forms  of  rejoinders,  see  6  Wentw.  Plead.  58,  &c. ;  State  v. 
Foster,  2  Halst.  (N.  J.)  R.  103  ;  4  Cow.  (N.  Y.)  R.  119,  n.  a. ;  The  Peo- 
ple V.  The  Bank  of  Niagara,  6  Cowen,  (N.  Y.)  R.  200, 201.  For  forms  of 
joinders  in  demuVrer,  see  the  People  v.  Utica  Ins.  Co.  14  Johns.  (N.  Y.)  R. 
365 ;  6  Wentw.  Plead.  114,  62,  52.  152,  &c.  For  form  of  surrejoinder,  see 
6  Wentw.  Plead.  58 ;  4  Cow.  (N.  Y.)  R.  119,  n.  a. 
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for  which  it  is  made.^  The  person  procuring  the  writ  is,  it 
seems,  incompetent  as  a  witness  for  the  State,  if  he  claims  the 
office  in  question,  and  his  competency  can  be  restored  only  by 
his  resignation  of  the  office.* 

^  9.  Where  a  fair  trial  cannot  be  had  in  the  same  county, 
on  account  of  local  prejudice,  the  court  will,  in  its  discretion, 
order  a  change  of  venue ; '  and  in  questions  of  great  import^ 
ance  and  difficulty,  it  will  order  a  trial  at  bar.^  In  Massachu- 
setts, according  to  the  well-settled  practice,  though  an  inform- 
ation may  be  filed  by  the  solicitor  general  in  any  county  where 
the  court  may  be  sitting,  yet  the  respondents  can  be  holden  to 
answer  only  in  their  own  county.* 

•  Though  it  was  formerly  doubted,  whether  a  new  trial  could 
be  granted  on  an  information  when  a  verdict  had  been  rendered 
for  the  defendant,  because  it  was  then  thought  that  this  was  a 
criminal  proceeding,  yet  since  it  has  been  settled  that  it  is  in 
substance  but  a  civil  action,  new  trials,  it  is  well  established, 
may  be  granted,  even  after  a  trial  at  bar.*  It  has  been  held, 
however,  in  Connecticut,  that  a  new  trial  will  not  be  granted 
for  misdirection,  where  it  appears  that  the  defendant's  term  of 
office  had  expired,  and  a  new  election  of  officers  made.^ 
Though  there  be  verdicts  and  judgment  on  demurrer  for  the 


*  State  V.  Buchanan,  Wright,  (Ohio)  R.  233. 

*  Ibid. 

»  Rex  «,  Aracry,  1  T.  R.  368 ;  Rex  v,  St.  Mary,  7  T.  R.  735  ;  3  Wood. 
Lect.  341. 

*  Rex  V.  Whitchurch,  8  Mod.  211 ;  Rex  o.  Amery,  1  T.  R.  364,  n.  367. 

*  Commonwealth  t;.  Smead,  1 1  Maes.  R.  74 ;  see  Catts  v.  Common- 
wealth, 2  Mass.  R.  284. 

'  Rex  V.  Francis,  2  T.  R.  484 ;  Rex  v.  Ellames,  7  Mod.  224 :  S.  C.  C.  T. 
H.  48 ;  Rex  o.  Bennet,  1  Stra.  105  ;  Musgrave  v.  Nevinson,  1  Stra.  584 ; 
S.  C.  2  Ld.  Raymd.  1358  ;  Rex  v.  Bell,  2  Stra.  995, 1105  ;  Smith  Dormer 
0.  Parkharst,  2  Stra.  1105 ;  Rex  v.  Blunt,  Sayer,  102  ;  Gay  v.  Crop,  7 
Mod.  37 ;  Bright  v.  Eynon,  1  BuTr.«395 ;  Rex  v.  Jones,  8  Mod.  208  ;  Rex 
V.  Corporation  of  Brecknock,  8  Mod.  208;  3  Wood.  Lect.  355;  2  Kyd  on 
Corp.  445 ;  The  Commonwealth  o.  Woelper,  et  al.  3  Serg.  &  Rawle  (Penn.) 
E.  29. 

^  The  State  v.  Tudor,  6  Day's  (Conn.)  Cas.  in  Error,  329. 
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defendant  on  all  of  his  pleas,  it  is  good  cause  for  arrest  of  judg- 
ment, on  motion,  that  by  his  own  showing  on  the  record  he 
has  Ao  title  to  the  office.^  It  is,  however,  no  cause  for  motion  in 
arrest  of  judgment,  that  from  the  whole  record  it  appears  that 
the  defendant  has  a  good  title,  when  in  his  plea  he  has  wholly 
relied  upon  another  title,  which  he  has  failed  to  estabUsh ;  * 
and  judgment  in  such  case  cannot  be  given  for  him.*  And  if  one 
material  issue  be  found  against  the  defendant,  showing  that 
he  has  no  title,  though  several  be  found  for  him,  the  judgment 
must  be  for  the  king  or  people.* 

Under  the  old  writ  of  jwo  warranto,  where  the  franchise 
usurped  might  be  repossessed  and  enjoyed  by  the  crown,  the 
judgment  was  a  judgment  of  seizure  into  the  king's  hands, 
and  is  here  into  the  State's  hands ;  *  and  in  case  of  an  infor- 
mation, if  it  extend  to  seizure  of  the  property  of  the  corpora- 
tion, the  inquiry  being  concerning  the  forfeiture  of  corporate 
rights,  that  part  of  the  judgment  is  erroneous.*  The  corpora- 
tion may  be  thus  dissolved ;  but  the  judgment  of  seizure,  it 
seems,  does  not  effect  the  dissolution;  the  corporation  con- 
tinues to  exist  until  the  franchises  are  seized  on  execution.^ 
But  where  the  franchise  cannot  be  possessed  and  enjoyed  by 
the  king  or  people,  as  in  case  of  a  corporation,  or  corporate 
office,  the  judgment  on  the  information,  whether  at  common 
law,  or  imder  the  statute  of  Anne,  must  be  of  ouster  of  the 
person  or  persons  usurping  the  franchise  or  office,  and  of  fine 
for  the. misdemeanor.'    It  has  been  decided  in  Indiana,  that 


'  Rex  V.  Nance,  7  Mod.  341. 

*  Rex  V.  Leigh,  4  Burr.  2145. 

'  Symmers  v.  Regem,  Cowp.  506. 

^  Rex  V.  Leigh,  4  Burr.  2145  ;  Rex  v.  Hebden,  Andr.  391. 

*  Rex  v.  Hertford,  1  Ld.  Raymd.  436 ;  ^trata  Marcella,  9  Co.  25,  b. ;  Rex 
V.  Hearle,  1  Stra.  627  ;  State  c.  Ashley,  1  Pike  (Arkaa.)  R.  304,  305 ;  and 
see  State  Bank  v.  State,  1  Blackf.  (Ind.)  R.  278  ;  The  People  o.  Hodsen 
Bank,  6  Cow.  (N.  Y.)  R.  217,  that  this  is  the  judgment  in  such  cases  in  in- 
ormations  in  the  nature  of  quo  warranto. 

*  State  Bank  v.  State,  1  Blackf.  (Ind.)  R.  278.^ 
^  Ibid. 

'  Rex  V.  Cosack,  2  Rol.  1 15 ;  Virginia  Company,  2  RoL  445 ;  Rex  t. 
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^^0  ^  ^^hat  State,  which  provides 

'^  h        ^^^^7  ^^^  ^^'  public  use  without 

^.  ^/|o.         ^-  prohibit  a  judgment  of 

u  '^g    V^  ^io^  for  a  violation  of  its 

'%vf^''<%  ^^  ^                A:^,  ^^  *®  judgment  upon  pri- 

"^4,  ^^^<#      ^/  '  '^'^  *^^*®  ^®  defective  in  fact, 

^s^  ^%/)^  ^^  //  elected  he  has  not  been  legally 

"V^-                  ^o^/  ^^^  *^st  him  must  be  absolute,  and 

'^  ^e                       ^  ght,  be  qiumsque,  that  is  until  he 

J,  '''^y;,  *^^  "'*    If  the  defendant  since  his  usurpa- 

^  ^^^^    ^%4,  ^^  ^^^  ^'^^  admitted,  or  if  his  office  has 

^  .  '^^'^^    ^  jti  relinquished  by  i^im,  judgment  must  be 

^ ,     "^^fi^vf  ^  -A^^d  though  the  office  has  expired  when 

V    "^^^  '^®  right  of  the  parties  comes  to  be  pronounced, 

/  ^-i^  *  .il  proceed  and  pronounce  judgment,  in  New  York, 

'<^^  ne  relators,  if  successful  are  entitled  to  costs.*    The 

<posed  on  the  defendant  is  usually  nominal ;  though  in 
A  of  gross  misconduct  a  heavy  penalty  will  be  imposed.* 


Dublin,  Palm.  1 ;  Strata  Marcella,  9  Co.  35,  b. ;  Rex  v.  Hertford,  1  Ld. 
Raymd.  426;  Smith's  Ca.  4  Mod.  58  ;  S.  C.  1  Show.  278,  280  ;  Rex  v. 
Grosvenor,  7  Mod.  199 ;  2.  Barnard,  391  ;  Rex  v.  Hearle,  1  Stra.  627 ; 
Symmers  v.  Regem,  Cowp.  510;  Rex  v.  Carmathen,  2  Burr.  869  ;  S.  C.  1 
W.  B.  187  ;  Rex  v.  Amery,  2  T.  R.  567 ;  Rex  v.  Fasmore,  3  T.  R.  244  ; 
Rex  9.  Courtenay,  9  East,  267  ;  Commonwealth  v.  Union  Ins.  Co.  in  New- 
bury port,  5  Mass.  R.  231,  232,  per  Parsons,  C.  J. ;  The  Commonwealth  v. 
Woelper  et  al.  3  Serg.  &  Rawle  (Penn.)  R.  52  ;  The  People  v.  Utica  Ins. 
Co.  15  Johns.  (N.  Y.)  R.  386  ;  State  v.*  Ashley,  1  Pike  (Arkan.)  R.  305. 
For  form  of  judgment,  see  Hoblyn  v.  Regem,  6  Bro.  P.  C.  517.  In  New 
York,  1  R.  L.  108,  §  5. 

>  State  Bank  o.  State,  1  Blackf.  (Ind.)  R.  278. 

4  Rex  o.  Pindar,  8  Mod.  235;  S.  C.  Rex  v.  Serle,  8  Mod.  332  ;  S.  C. 
Rex  V.  Hall,  11  Mod.  391;  S.  C,  Rex  v.  Hearle,  1  Stra.  627;  Rex  v. 
Reeks,  2  Ld.  Raymd.  1447 ;  Symmers  v.  Regem,  Cowp.  510 ;  Rex  v.  Clarke, 
9  East,  83 ;  Rex  v.  Courtenay,  9  East,  267. 

*  Rex  0.  Biddle,  2  Stra.  952 ;  S.  C.  Rex  v.  Taylor,  7  Mod.  172  ;  S.  C. 
S  Barnard,  238,  281. 

4  People  V.  Loomis,  8  Wend.  (N.  Y.)  R.  396. 

*  Rex  V.  Cracker,  8  Mod.  286  ;  The  Commonwealth  v.  Woelper  et  al.  2 
Serg.  &  Rawle  (Penn.)  R.  52. 

61* 
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As  the  fine  is  usually  nominal,  its  omission  in  judgment  of 
seizure  of  franchises  cannot  be  assigned  by  a  corporatioa  for 
error,  especially  as  the  omission  is  manifestly  fcv  the  benefit  of 
the  corporation.^  If  the  judgment  be  against  persons  for  as- 
suming to  act  as  a  corporation,  when  in  fact  no  such  corpora* 
tion  was  ever  created,  the  judgment  is,  '<  that  it  shall  be  ex- 
tinguished, and  forbids  the  usurpers  from  ex^cising  the  fran- 
chise again."  *  Upon  the  writ  of  quo  warranto  the  judgment 
for  the  defendant,  inasmuch  as  it  was  upon  the  mere  right, 
was  conclusive  upon  the  crown ;  and  upon  writ  and  informa- 
tion judgment  for  the  crown  is  conclusive.  But  even  after 
judgment  for  the  defeijdant  upon  an  information,  another  in- 
formation may  be  granted  to  impeach  his  title.'  A  judgment 
of  ouster  may  be  given  in  evidence,  without  being  pleaded, 
by  parties  and  all  others,  on  an  issue  involving  the  rights  upon 
which  it  is  passed.^  Upon  disclaimer,  judgment  is  immedi- 
ately rendered  for  the  king  or  people.*  The  statutes  of  amend- 
ments and  jeofails,  both  in  England  and  New  York,  are  ex- 
tended to  all  the  proceedings  on  informations  in  the  nature  of 
quo  warranto  ;  *  and  in  Pennsylvania,  whether  the  statute  of 


>  State  Bank  v.  State,  1  Blackf.  (Ind.)  R.  270. 

*  Smith's  Ca.  4  Mod.  58;  S.  C.  1  Show.  278,  280  ;  and  see  Corpofsiioo 
of  Dublin,  1  Palm.  1,9. 

'  Strata  Marcella,  9  Co.  28  ;  Anon.  12  Mod.  325 ;  Rex  o.  Trinity  Home, 
1  Sid.  86 ;  Rex  v.  Carpenter,  2  Show.  47 ;  Utica  Ins.  Co.  v.  Scott,  8  Cow. 
(N.  Y.)  R.  720,  721,  per  Colden,  Senator. 

*  Utica  Ins.  Co.  o.  Scott,  8  CoW.  (N.  Y.)  R.  709. 
»  Co.  Ent.  527,  b. ;  2  Kyd  on  Corp.  407. 

*  9  Anne,  c.  20,  ^  7  ;  1  R.  L.  (N.  Y.)  117, 121,  ^  10;  People  o.  Clark,  4 
Cow.  (N.  Y.)  R.  95 ;  and  see  Ibid.  110,  n.  a.  For  decisions  under  the  Eng- 
lish statute,  see  Rex  v.  Bazey,  4  M.  &  S.  255 ;  Syramers  o.  Regem,  Cowp. 
506 ;  Rex  v.  Symmons,  4  T.  R.  224  ;  Rex  t.  Wynne,  2  M.  &  S.  347,  o. ; 
Rex  V,  Armstrong,  Andr.  109 ;  Attorney-General  v.  Trinity  House,  1  Sid. 
54 ;  Rex  v.  Eliames,  7  Mod.  224  ;  S.  C.  2  Stra.  975  ;  S.  C.  C.  T.  H.  42, 
50;  S.  C.  Cunningh.  44;  Rex  v.  Phillips,  1  Kenyon,  539;  S.  C.  1  Borr. 
304  ;  Rex  v.  Birch,  4  T.  R.  610  ;  Phillips  v.  Smith,  1  Stra.  136.  For 
pleading  de  novo.  Rex  v.  Grimes  and  Rex  v.  Blatohford,  4  Burr.  2147  ;  4 
Cow.  (N.  Y.)  R.  120.  When  no  repleader,  Rex  v.  Leigh,  4  Burr.  2115 ; 
Symmers  v,  Regem,  Cowp.  506.    Judgment  amended,  TuAon  and  Ashley, 
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1806  applies  or  not,  the  court  will  in  their  discretion  allow  the 
pleadings  to  such  informations  to  be  amended.' 

On  informations  in  the  nature  of  a  quo  warranto,  at  common    / 
law,  neither  party  could  recover  costs ;  *  and  cannot  at  this   / 
day,  in  England,  in  cases  not  within  the  statutes.'    In  New  I  • 
York,  it  seems,  that  costs  are  recoverable ;  though  a  defend- 
ant, against  whom  an  information  has  been  filed,  cannot,  if 
successful,  recover  double  costs.* 


Cro.  Car.  144 ;  Rex  o.  Amery,  1  Anstr.  183.  For  New  York  Practice  as 
to  rale  for  pleading,  People  v.  Richardson,  3  Cow.  (N.  Y.)  R.  367  ;  execa- 
tioo,  4  Cow.  (N.  Y.)  R.  122,  n.  a. ;  writ  of  error,  ibid. ;  return,  ibid. ;  trial 
and  evidence,  4  Cow.  (N.  Y.)  R.  119,  n.  a. ;  bill  of  exceptions,  4  Cow. 
(N.  Y.)  R.  120,  n.  a. ;  postea,  ibid. ;  consolidation,  ibid.  109,  n.  a. ;  quash- 
ing information,  ibid. ;  of  the  process,  ibid.  109,  111 ;  how  defendant  shall  be 
named,  ibid.  Ill,  n.  a.  ;  teste  and  return  of  process,  ibid. ;  of  issues  of  dis- 
tringas, ibid. ;  of  seizure  nomine  districtionis  for  non-appearance,  ibid. ;  wheth- 
er defendant  can  be  pursued  to  outlawry,  ibid.  112,  n.  a. ;  who  may  defend, 
ibid.;  time  to  plead,  ibid. ;  imparlance,  ibid.  113,  n.  a.;  of  affidavits  on 
which  motion  for  leave,  &c.  is  founded,  ibid.  105,  n.  a. ;  rule  thereupon, 
ibid.  106,  n.  a. ;  rule  to  inspect  books,  ibid. ;  of  affidavits  on  showing  cause, 
ibid. ;  showing  cause,  ibid. ;  form  of  rule  to  appear,  ibid.  384  ;  special  ver- 
dict allowed  preference  in  an  argument  on  calendar,  ibid.  297;  costs, 
ibid.  120,  122,  n.  a.  The  general  rules  of  court  in  relation  to  pleading, 
amendments,  &c.  are  applicable,  in  New  York,  to  proceedings  upon  infor- 
mations in  the  nature  of  quo  warranto.  People  v.  Clark,  4  Cow.  (N.  Y.) 
R-95. 
^  Commonwealth  v.  Gill,  3  Wbart.  (Penn.)  R.  236. 

*  The  Commonwealth  v.  Woelper  et  a1.  3  Serg.  &  Rawle  (Penn.)  R.  52. 
»  Rex  r.  Williams,  1  Burr.  402 ;  S.  C.  1  W.  B.  93  ;  Rex  v.  Wallis,  6 

T.  R.  380  ;  Rex  v.  Richardson,  9  East,  469 ;  Rex  v.  Hall,  1  B.  &  C.  237  ; 
Rex  V.  McKay,  5  B.  &  C.  641 ;  EInglish  Statutes  with  regard  to  costs,  see 
informations,  9  Anne,  e.  20,  $  5  ;  4  and  5  Wm.  &  Mary,  o.  18,  ^  2,  6 ;  32 
Geo.  3,  ^1. 

*  People  V.  Loomis,  8  Wend.  (N.  Y.)  R.  396 ;  People  v.  Adams,  9  Wend. 
(N.  Y.)  R.  464. 
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CHAPTER  XXII. 

OP  THE  DISSOLUTION  AND  REVI7AL  OF  A  CORPORATION. 

$  1.  In  England,  it  has  been  much  questioned,  whether  a 
municipal  corporation  could  be  dissolved  except  by  the  death 
of  all  the  people  in  the  place,  or,  it  may  be,  by  act  of  parlia- 
ment There  is  certainly  nothing  in  the  nature  of  corporations 
of  this  kind  which  renders  them  incapable  of  dissolution;  and 
the  only  substantial  difficulty  seems  to  be,  the  hardship  of 
making  the  local  government  and  privileges  of  the  fnany  de- 
pendent upon  the  acts  or  neglects  of  the  few,  who  usually  en- 
joy the  principal  franchises,  and  fill  the  offices,  of  municipal 
corporations.*  It  is  evident  that  this  objection  applies  with  less 
force  to  private  corporations,  many  of  which,  in  our  own  coun- 
try, are  little  more  than  limited  partnerships,  every  member 
exercising  through  his  vote  an  immediate  control  over  the  in- 
terests of  the  body.  Indeed,  the  general  force  of  the  objection 
is  almost  done  away  by  the  fact,  that  even  those  who  contend 
for  the  indissolubility  of  municipal  corporations  admit,  that 
they  may  be  suspended,  or  practically  dissolved ;  that  the  mem- 
bers cannot  enjoy  the  principal  advantages  of  incorporation 
without  a  renovating  grant  from  the  sovereign  power.*  By  far 
the  better  opinion  at  the  present  day,  as  we  shall  have  occasion 
to  consider,  is,  that  even  municipal  bodies  may  be  dissolved, 
and  their  privileges  and  franchises  granted  to  a  new,  or  to  the 
old  set  of  corporators.  In  England,  a  corporation  may,  at  least 
to  all  practical  purposes,  be  dissolved,  drst,  by  act  of  Parlia- 
ment ;  secondly,  by  the  loss  of  all  its  members,  or  of  an  inte- 

f  gral  part,  by  death  or  otherwise ;  thirdly,  by  the  surrender  of 

I 

s 

1  Willcock  on  Mun.  Corp.  325,  336.  *  Ibid.  387. ' 
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its  franchises ;  and,  fourthly,  by  forfeiture  of  its  charter,  through 
negligence  or  abuse  of  the  privileges  conferred  by  it.* 


\ 

I 
\ 


\ 


§  2.  By  the  theory  of  the  British  constitution,  parliament  is  \ 
omnipotent ;  and  hence  an  act  of  that  body  would  undoubtedly  j 
be  effectual  to  the  dissolution  of  a  corporation.'  It  is  to  the  honor  ) 
of  the  British  nation,  however,  that  this  power,  restrained  by  J 
public  opinion,  rests  mainly  in  theory ;  and  except  in  the  in- 
stances of  the  suppression  of  the  order  of  Templars  in  the  time 
of  Edward  the  Second,'  and  of  the  religious  houses  in  the  time 
of  Henry  the  Eighth,*  we  know  of  no  occasion  on  which  par- 
liament have  thought  proper  to  dissolve,  or  conlSirm  the  arbi- 
trary dissolution  of  corporate  bodies.  When,  in  1783,  a  bill 
was  introduced  for  the  purpose  of  remodelling  the  charter  of 
the  East  India  Company,  it  was  opposed  by  Mr.  Pitt  and  Lord 
Thurlow,  not  only  as  a  dangerous  violation  of  the  charter  of 
the  company,  but  as  a  total  subversion  of  the  law  and  consti- 
tution of  the  country.  In  the  nervous  language  of  the  latter, 
it  was  '^  an  atrocious  violation  of  private  property,  which  cut 
every  Englishman  to  the  bone.^^  Indeed  some  of  the  greatest 
jurists  and  judges  of  England  have  not  hesitated  to  declare, 
that  an  act  of  parliament  against  common  right  and  natural 


'  3  Kyd  on  Corp.  446,  et  seq. ;  WiUcock  on  Man.  Corp.  335,  et  seq.* ;  1 
Black.  Comrn.  485 ;  3  Kent  Comm.  245  ;  see  Boston  Glass  Manufactory  t;. 
Lan^don  &  Trustee,  24  Pick.  (Mass.)  R.  52;  Mclntyre  Poor  School  o. 
Zanesville  Canal  Co.,  11  Ohio  Rep.  203. 

•  1  Co.  Lit.  176,  n.;  1  Black.  Comm.  160,  485;  3  Kyd  on  Corp.  446, 
447 ;  Vanborne's  lessee  v.  Dorrance,  2  Dallas  (Penn.)  R.  307,  308,  per 
Patterson,  J. ;  Dartmouth  College  v.  Woodward,  4  Wheat.  R.  643,  per 
Marshall,  C.  J. ;  2  Kent  Comm.  248. 

•  See  Sawyer's  Arg.  Quo  Warranto,  13;  2  Kyd  on  Corp.  446. 

•  1  Hallam*s  Const.  Hist,  of  England,  94,  et  seq.  Some  of  the  great 
foundations  were  held  to  fall,  against  every  principle  of  law,  by  the  attainder 
of  their  abbots  for  high  treason  ;  and  these  illegal  forfeitures  were  confirmed 
by  act  of  Parliament.  The  smaller  convents,  whose  revenues  were  less 
than  £200  a  year,  were  suppressed  by  act  of  Parliament,  to  the  number  of 
three  hundred  and  seventy-six,  and  their  estates  vested  in  the  crown.  Ibid. 
97. 
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equity  is  void.'  Corporate  property  and  franchises,  important 
as  they  usually  are  in  amount  and  extent,  and  undefended  by 
the  same  strong  sympathies  which  guard  individual  rights,  of- 
fer a  more  tempting  and  easier  spoil  to  misguided  power, 
whether  it  reside  in  the  prince  or  the  people ;  and  we  find  a 
late  elegant  and  critical  historian  regarding  them  as  upon  a 
different  footing  from  the  property  and  rights  of  private  persons, 
and  admitting  the  full  right  of  the  legislature  to  remould  and 
regulate  them  in  all  that  does  not  involve  existing  interests  (as 
the  interests  of  the  successors)  upon  far  slighter  reasons  of 
convenience.'  It  is  a  happy  feature  in  the  constitution  of  ooi 
own  government,  that  the  power  of  the  legislatures  of  the  dif- 
ferent States  reseunbles  in  this  particular  the  prerogative  of  the 
King  of  Great  Britain,  who  may  create,  but  cannot  dissolve  a 
corporation,  or,  without  its  consent,  alter  or  amend  its  charter.' 
In  the  tenth  section  of  the  first  article  of  the  Constitution  of  the 
United  States  it  is  declared,  that,  ^i  no  State  sliall  enter  into 
any  treaty,  alliance,  or  confederation ;  grant  letters  of  marque 
and  reprisal;  coin  money;  emit  bills  of  credit;  make  anything 
but  gold  and  silver  c(»in  a  tender  in  payment  of  debts ;  pass 
any  bill  of  attainder,  ^x  post  facto  law,  or  law  impairing  the 
obligation  of  contracts^  or  grant  any  title  of  nobility."*  Undtt 
this  clause  it  has  been  settled,  that  the  charter  of  a  private 
corporation,  whether  civil  or  eleemosynary,  is  an  executed  con- 
tract between  the  government  and  the  corporators,  and  that  the 
legislature  caimot  repeal,  impair,  or  alter  it,  against  the  con- 
sent, or  without  the  default  of  the  corporation  judicially  ascer- 
tained and  declared.*    A  (distinction  was,  however,  taken  be- 


^  Bracton,  L.  4,  fol.  228 ;  Dr.  Bonham's  Case,  8  Co.  234,  per  Coke,  C.  J. ; 
London  t^.  Wood,  8  Mod.  687,  688,  Per  Holt,  C.  J. ;  Day  v.  Savage, 
Hob.  R.  87,  per  Hobart,  C.  J. ;  and  see  The  Regents  of  the  UnlTersity  of 
Maryland  v.  Williams,  9  Gill  &  Johns.  (Md.)  R.  408,  409,  Buchanan,  C.J. 

*  1  Hallam*s  Const.  Hist,  of  England,  101, 102. 

'  Rex  V,  Amery,  2  T.  R.  568,  569;  Sir  James  Smithes  Case^  4  Mod.  54, 
65,  arg. ;  Rex  v,  Passmore,  3  T.  R.  205,  206,  arg. ;  Dartmouth  College  v. 
Woodward,  4  Wheat.  R.  657,  658,  per  Washington,  J.,  675,  per  Story,  J.; 
2  Kyd  on  Corp.  447 ;  2  Kent  Comm.  248. 

*  Constitution  of  the  United  States,  Art.  1,  (  10,  1. 

■  Dartmouth  College  v.  Woodward,  4  Wheat.  R.  518 ;  Fletcher  r.  Peek, 
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tween  private  corporations,  and  public,  such  as  counties,  cities, 
towns,  and  parishes,  which  existing  for  public  purposes  only, 
the  legislature  have,  under  proper  limitations,  a  right  to  change, 
modify,  enlarge,  or  restrain,  securing,  however,  the  property 
to  the  use  of  those  for  whom  it  was  purchased.*  And  corpo- 
rations, created  by  the  King  of  Great  Britain  previously  to  the 
revolution,  are  equally  within  the  protection  of  the  constitution 
with  those  since  created  by  the  different  States ;  for  the  dis- 
memberment of  empire,  it  is  well  settled,  caused  no  destruction 
of  the  civil  rights  of  individuals  or  corporate  bodies.*  But  it 
has  been  held,  that  a  provision  in  the  act  of  incorporation, 
which  gave  a  summary  process  to  a  bank,  was  po  part  of  its 
corporate  franchises,  but  as  the  mere  remedy,  and  not  the  right, 
might  be  repealed  or  altered  at  pleasure  by  the  legislative  will.' 
And  a  law  raising  a  conmiission  to  visit  a  bank,  examine  its 


6  Cranch,  88 ;  The  State  of  New  Jersey  o.  Wilson,  7Cranch  R.  164 ;  Ter- 
rett  v.  Taylor,  9  Cranch,  43;  The  Town  of  Pawlet  v.  Claik,  0  Cranch, 
293;  Wales  V.  Stetson,  2  Mass.  R.  143;  Enfield  Toll  Bridge  Co.  v.  Con- 
necticut RWer  Co.  7  Conn.  R.  53,  per  Daggett,  J. ;  McLaren  ti.  Penning- 
ton, 1  Paige  (N.  Y.)  Chan.  R.  107,  per  Walworth,  Chan. ;  2  Kent  Comm. 
245,  246 ;  Green  v.  Biddle,  8  Wheat.  R.  1 ;  The  Society  for  establishing 
useful  Manufactures  o.  The  Morris  Canal  &  Banking  Co.  per  Chan.  Wil- 
liamson, cited  Halst.  Dig.  93  ;  The  Regents  of  the  University  of  Maryland 
O.Williams,  9  Gill  &  Johns.  (Md.)  R.  402,403;  Payne  o.  Baldwin,  3 
Smedes  &  Marsh.  (Miss.)R.  661;  Coles  t;.  the  County  of  Madison,  Bre. 
(111.)  R.  120  ;  Le  Clercq  v.  Gallipolis,  7  (Ohio)  R.  217 ;  State  v.  Commer- 
cial Bank  of  Cincinnati,  7  (Ohio)  R.  125 ;  State  v.  Wash.  Soc.  Lib.  9  (Ohio) 
R.  96. 

^^  ^  Dartmouth  College  v.  Woodward,  4  Wheat.  694,  695, 659  to  664  ;  Hamp- 
shire V.  Franklin,  16  Mass.  R.  76 ;  Marietta  r.  Fearing,  4  (Ohio)  R.  427 ; 
2  Kent  Comm.  245. 

te^'  Dawson's  Lessee  v.  Godfrey,  4  Cranch  R.  323 ;  Terrett  v.  Taylor,  9 
Cranch  R.  43  ;  Dartmonth  College  v.  Woodward,  4  Wheat.  R.  518,  706, 
707 ;  Society,  &c.  v.  New  Haven,  8  Wheat.  R.  481 ;  People  of  Vermont  v. 
Society  for  Propagating  the  Gospel,  1  Paine  C.  C.  R.  653. 

'  Bank  of  Columbia  v.  Oakley,  4  Wheat.  R.  245 ;  and  see  Young  v. 
Bank  of  Alexandria,  4  Cranch  R.  384  ;  McLaren  v,  Pennington,  1  Paige 
(N.  Y.)  Chan.  R.  107,  108,  per  Walworth,  Chan. ;  Sturges  v,  Crownin- 
shield,  4  Wheat.  R.  122. 


\ 


732  PRIVATE    CORPORATIONS.  [CH.  XXH. 

ofiRcers,  who  are  compelled  to  testify  under  a  penalty,  and  if 
the  bank  is  in  a  condition  dangerous  to  the  public,  to  apply  to 
a  justice  of  the  Supreme  Court  for  an  injunction  and  the  ap- 
pointment of  a  receiver,  is  not  unconstitutional  on  the  ground 
that  a  suspension  of  the  proceedings  of  the  bank  by  injunction 
diminishes  the  period  for  which  the  bank  by  charter  is  empow- 
ered to  act,  since  this  is  but  a  process  in  the  administration  of 
justice.*  In  consequence  of  the  construction  that  has  been  pat 
upon  the  clause  of  the  constitution  above  quoted,  it  has  become 
usual  for  legislatures,  in  acts  of  incorporation  for  private  pur- 
poses, to  reserve  to  themselves  a  power  to  alter,  modify,  or 
'repeal  the  charter  at  their  pleasure,-  and  as  the  power  of  mod- 
/ification  and  repeal  is  thus  made  a  qualifying  part  of  the  grant 
i'  of  franchises,  the  exercise  of  that  power  cannot  of  course  rni- 
)  pair  the  obligation  of  the  grant.'  Nor  can  a  creditor  of  the 
corporation,  in  such  case,  interpose  a  vaUd  objection  to  the 
constitutional  power  of  the  legislature  to  repeal  the  charter, 
on  the  ground  that  such  an  act  would  prevent  the  pn>secuti4i& 
of  a  pending  suit  by  him  brought  against  the  corporation  in 
which  property  had  been  attached.'  And  where  the  legisla- 
ture has,  under  a  general  statute,  reserved  to  itself  power  to 
wind  up  the  concerns  of  banking  corporations,  those  provisions 
of  the  statute  calculated  to  apprize  all  interested  of  the  funda- 
mental change  about  to  be  wrought  should  be  complied  ivith, 
in  order  to  give  legal  efficacy  to  the  acts  done  under  it :  other- 
wise the  property  of  the  corporation  will  not  be  divested,  and 
its  charter  will  continue  in  force.  **  It  is  obvious  ixom  the  dis- 
tressmg  consequences  which  ensue  the  dissolution  of  a  corpo- 


*  Commonwealth  v.  Farmers  and  Mechanics  Bank,  91  Pick.  (Mass.)  R. 
542 ;  and  see  Commercial  Bank  of  Rodney  v.  The  State,  4  Smedes  &  Marsh. 
(Miss.)  R.  439. 

'  Wales  V,  Stetson,  3  Mass.  R.  146,  per  Parsons,  C.  J. ;  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  R.  708,  Story,  J. ;  McLaren  v.  Pennington,  1 
Paige  (N.  Y.)  Chan.  R.  108,  109 ;  Enfield  Toll  Bridge  Co.  ©.  Connectieat 
River  Co.  7  Conn.  R.  53,  per  Daggett,  J.,  2  Kent  Comm.  S46. 

*  Read  V.  Frankfort  Bank,  23  Maine  R.  316. 

^  Farmers  Bank  of  Delaware  v,  Beaston,  7  Gill  ^  Johns.   (Md.)  R.  tf9. 
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ration  both  to  its  members  and  creditors,  that  this  reserved 
right  of  repeal  is  one,  which,  as  a  matter  of  policy  as  well  as 
of  justice,  should  be  exercised  with  the  greatest  moderation 
and  caution. 

^3.  It  is  very  evident,  that  by  the  death  of  all  its  mem- 
bers a  corporation  aggregate  is  dissolved.^  And  where  from 
death  or  disfranchisement  so  few  remain,  that  by  the  constitu- 
tion of  the  corporation  they  cannot  continue  the  succession,  to 
all  purposes  of  action  at  least,  the  corporation  itself  is  dissolv- 
ed.' As  long,  however,  as  the  remaining  corporators  are  suffi- 
cient in  number  to  continue  the  succession,  the  body  remains ; 
as  though  all  the  monks  of  an  abbey  died,  yet  if  the  abbot  was 
alive,  the  corporation  was  not  determined,  since  the  abbot 
might  profess  others.* 

Municipal  corporations  have  been  held  to  be  dissolved  by 
omitting  to  elect  their  chief  officer  on  the  charter  day,  where 
he  has  no  right  to  hold  over,  inasmuch  as  they  had  no  power 
of  afterwards  electing  one ;  ^  and  it  was  in  consequence  of 
these  decisions  that  the  statute  of  11  Geo.  I.  ch.  4,  $  1,  was  en- 
acted, which  provides,  that  no  corporation  shall  be  dissolved  j 
or  disabled  to  elect  such  officer  on  that  account*  These  cor- 
porations have  also  been  considered  as  dissolved  by  the  loss  of 
all  or  a  majority  of  the  members  of  any  integral  part,  or  select 
body,  without  which  they  cannot  transact  their  municipal  busi- 
ness, unless  the  power  pf  restoration  is  vested  in  the  subsisting 


"  20  H.  6,  7;  Bro.  Mortmain ;  1  Inst.  13,  b. ;  2  Kyd  on  Corp.  447,  448  ; 
Canal  Co.  v.  Railroad  Co.  4  Gill  &  Johns.  (Md.)  R.  1 ;  Trustees  of 
Mclntire  Poor  School  v,  Zanesville  Canal  &  Manuf.  Co.  9  Ohio  R.  203  ; 
Penobscot  Boom  Co.  v,  Lamson,  16  Maine  R.  224;  Hodsonv.  Copeland, 
Ibid.  314 ;  Boston  Glass  Manufactory  v,  Langdon  &  Trustee,  24  Pick. 
(Mass.)  R.  52. 

'  2  Kyd  on  Corp.  448. 

'  11  Ed.  4,  4  ;  2  Kyd  on  Corp.  448. 

«  Sawyer's  Arg.  Quo  Warrant.  21;  21  Ed.  4,  14  ;  Baftbury  Ca.  10  Mod. 
346 ;  Rex  v.  Pasmore,  3  T.  R.  245  ;  Rex  v.  Tregony,  8  Mod.  129. 

*  See  2  Kyd  on  Corp.  453,  454,  455 ;  Willoock  on  Man.  Corp.  328,  329. 

62 


734  PRIVATE   CORPORATIONS,  [CH,  XXIL 

parts  of  the  corporation.*  In  some  cases,  where  municipal 
corporations  in  this  conditicxi  have  been  under  the  considera- 
tion of  the  court,  they  have  been  spoken  of  as  suspended  rather 
than  dissolved,  their  remaining  members,  as  still  continuing  in 
the  enjoyment  of  certain  rights,  and  the  croMm,  as  being  able 
by  the  appointment  of  a  new  set  of  officers  to  revive  their  ac- 
tivity, without  reincorporating  them.*  In  the  case  of  the  King 
V.  Pasmore,'  however,  where  the  Court  of  King's  Bench  appear 
to  have  reviewed  and  considered  the  authorities  on  this  point 
with  great  attention,  it  was  held,  that  in  such  case  the  corpo- 
ration was  dissolved  to  certain  purposes,  that  the  personal 
privileges  of  its  members  were  extinguished,  and  its  property 
and  franchises  vested  in  the  crown ;  but  that  the  franchises 
created  by  the  crown  did  not  merge  in  it  or  become  extinguish- 
ed, but  might  be  regranted  to  a  new  body  of  men,  or  be  reno- 
vated in  the  old. 

The  principle,  that  a  corporation  is  extinguished  by  the  loss 
of  one  of  its  integral  parts,  appears  to  have  been  early  apj^ed 
to  the  case  of  a  private  corporation ;  and  it  is  laid  down  hj 
RoUe,  that  if  a  corporation  consist  of  so  many  brothers  and  so 
many  sisters,  and  all  the  sisters,  die,  the  whole  is  dissolved, 
and  all  acts  done,  and  all  grants  afterwards  made  by  the  bro- 
thers, are  void ;  because,  says  he,  the  brothers  and  sisters  are 
integral  parts  of  the  corporation,  and  it  cannot  sidfsisi  by  hakes. 
But  he  adds,  if  the  King  make  a  corporation  consisting  of 
twelve  men,  to  continue  forever  in  succession,  and  when  one 
of  them  dies,  that  the  rest  may  elect  another  in  his  place ; 
though  three  or  four  of  them  die,  yet  all  acts  done  by  the  re- 
maining members  are  valid,  because  the  members  deceased 


>  Colchester  v.  Seaber,  3  Burr.  1870 ;  S.  C.  1  W.  B.  591 ;  Rex  v.  Fas- 
more,  3  T.  R.  241 ;  Rex  v.  Miller,  6  T.  R.  378 ;  Rex  v.  Morris,  3  £ls^ 
316;  4  East,  26. 

*  Rex  V,  London,  1  Show.  278, 380 ;  Colchester  v.  Seaber,  3  Burr.  1870; 
S.  C.  1  W.  C.  501 ;  Scarborough  v.  Butler,  3  Lev.  237. 

*  3  T.  R.  241,  244 ;  and  see  Strata  Marcella,  9  Co.  25,  b. ;  3  Kept  Couud. 
248, 249. 
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did  not  constitute  a  distinct  integral  part.*  From  a  reference 
to  the  cases,  which  have  been  cited,  it  will  be  seen,  that  the 
dissolution  of  a  corporation  from  the  loss  of  an  integral  part, 
whether  the  head  officer  or  a  select  body,  results  from  the  in- 
capacity of  the  corporation,  in  its  imperfect  state,  to  act,  or  to 
restore  itself  by  a  new  election.  Wherever  therefore  the  cor- 
poration may  restore  itself  by  a  new  election,  though  until 
the  new  election  the  rights  of  the.  corporators  may  be  suspended, 
yet  they  are  not  extinguished.  Upon  this  principle  the  court 
of  chancery  in  New  York  decided,  that  a  qtiasi  corporation  of 
the  owners  or  proprietors  of  certain  drowned  lands  was  not  ex- 
tinguished by  their  neglect  to  elect  their  commissioners,  who 
were  annual  officers,  at  the  time  and  place  fixed  by  the  act 
of  incorporation ;  but  thsCt  at  the  period  of  the  next  annual 
election,  they  might  meet  and  choose  commissioners  for  the 
ensuing  year,  whether  the  old  commissioners  held  over  in  the 
mean  time,  or  not'  '^No  act,"  says  the  chancellor,  ^4s  re- 
quired to  be  done  by  the  commissioners,  except  to  report  their 
proceedings  for  the  last  year  to  the  meeting ;  and  if  there  were 
no  commissioners,  there  could  be  no  proceedings  to  report  The 
commissioners  are  not  even  required  to  preside  at  the  meeting. 
There  is  nothing  in  the  nature  of  the  duties  to  be  performed, 
which  necessarily  requires  a  continued  succession  of  conmiis- 
sioncrs."  • 

Private  corporations  aggregate,  as  they  are  constitued  in 
this  country,  are  to  be  distinguished  from  the  municipal  corpo- 
rations of  England,  in  this,  that  they  are  not  in  general,  com- 
posed of  integral  parts.    The  stockholders  compose  the  com- 

^  1  Rol.  Abr.  514  ;  Com.  Dig.  Franchises,  G.  4  ;  and  see  Rex  v.  Pas- 
more,  3  T.  R.  241,  243 ;  PhUlips  v.  Wickham,  1  Paige  (N.  Y.)  Chan.  R. 
506,  where  the  case  put  fay  Rolle  is  recognized  as  law.  See  also  11  £d.  4, 
4 ;  2  Kyd  on  Corp.  448 ;  Slee  o.  Bloom,  19  Johns.  (N.  Y.)  R.  459 ;  Canal 
Co.  V.  Railroad  Co.  4  Gill  &  Johns.  (Md.)  R.  1 ;  Trustees  of  Mclntire 
Poor  School  V.  Zanesrille  Canal  &  Manuf.  Co.  9  Ohio  R.  203 ;  Penob- 
scot Boom  Co.  V.  Lamson,  16  Maine  R.  224 ;  Hodson  v,  Copelaod,  Ibid. 
314. 

«  Phillips  V.  Wickham,  1  Paige  (N.  Y.)  Ch.  R.  59 

»  Ibid.  597. 
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pany,  and  the  managers,  or  directors  and  officers,  are  their 
agents,  necessary  for  the  management  of  the  affairs  of  the 
company,  but  not  essential  to  its  existence  as  such,  and  not 
forming  an  integral  part.  The  corporation  exists  per  «e,  so 
far  as  is  requisite  to  the  maintenance  of  perpetual  succession, 
and  the  holding  and  preserving  of  its  franchises.  The  non- 
existence of  the  managers,  does  not  suppose  the  non-existeDce 
of  the  corporation.  The  latter  may  be  dormant,  its  functions 
may  be  suspended  for  want  of  the  means  of  action ;  but  the 
capacity  to  restore  its  functionaries  by  means  of  new  elections 
may  remain.  There  is  no  reason  why  the  power  of  action 
may  not  be  revived  by  a  new  election  of  the  managers  and 
officers,  competent  to  carry  on  the  affidrs  of  the  corporation, 
conformably  to  the  directions  of  its  charter.  When  therefore 
the  election  of  its  managers,  directors,  or  other  officers,  is  by 
charter  to  be  conducted  solely  by  the  stockholders,  the  charter 
or  act  of  incorporation  not  requiring  the  managers,  directors, 
or  other  officers  to  preside  at,  or  to  do  any  act  in  relation  to 
the  election,  a  failure  to  elect  such  officers  on  the  charter  day 
will  not  dissolve  the  corporation,  but  the  election  of  officers 
may  take  place  on  the  next  charter  day  without  any  new  legis- 
lative aid.^ 

,  §  4.  Another  mode  in  which  a  corporation  may  be  dissolved 
;  is,  by  the  surrender  of  its  franchise  of  being  a  corporation  into 
I  the  hands  of  the  government.  The  power  of  a  municipal  cor- 
1  poration  to  surrender  its  corporate  existence  has,  however,  ia 
England,  been  much    questioned.'     In  the  cases  cited  by 


^  Ro86  V.  Tarop.  Co.  3  Watts  (Peon.)   R.  46 ;  Weir  v.  Bash,  4  litt. 
(Ey.)  R.  433  ;  Blake  v.  Hinkle,  10  Yerg.  (Tena.)  R.  218  ;  Nashville  Baak 

0.  Petway,  3  Hamph.  (Tenn.)  R.  624,  525 ;  Lehigh  Bridge  Compaay  9. 
Lehigh  Coal  Compaoy ,  4  Rawle  (Penn.)  R.  9 ;  Smith  v.  Natchea  Steamboat 
Company,  2  Howard  (Miss.)  R.  478 ;  PhUlips  v.  Wickham,  1  Paige  (N.  Y.) 
Ch.  R.  590 ;  Russell  v.  McClellaD,  14  Pick.  (Mass.)  R.  63. 

'  Treby's  argument,  Quo  warranto,  10,  11,  12,  13,  &c.;  1  Kyd  on  Corp. 

1,  9, 10 ;  Rex  v.  Amery,  2  T.  R.  531,  532,  arguendo ;  Rex  v.  Grey,  8  Mod. 
361. 
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those  who  deny  the  right,  the  question  seems,  in  general,  to 
have*  been  upon  the  validity  of  the  mode  of  surrender,  or  upon 
the  terms  of  the  instrument,'  rather  than  upon  the  power  of  a 
corporation  to  dissolve  itself  in  this  way ;  and  by  far  the  bet- 
ter opinion  is,  that  where  the  surrender  is  duly  made  and  ac- 
cepted, it  is  effectual  to  dissolve  a  municipal  body.*  In  this 
country,  the  power  of  a  private  corporation,  to  dissolve  itself 
by  its  own  assent,  seems  to  be  assumed  by  all  judges  who 
touch  upon  the  point ; '  but  in  South  Carolina  it  has  been  ad«- 
judged,  that  the  officers  of  a  corporation  could  not  dissolve  it, 
without  the  assent  of  the  great  body  of  the  society.^  In  Eng-  I 
land  the  mode  of  surrender  is  by  deed  to  the  king ;  and  as  the  < 
king  can  take  only  by  matter  of  record,  the  deed  of  surrender 
must  be  enrolled;  it  being  no  record  without  enrollment.*  It 
seems  that  if  a  corporation,  consisting  of  mayor,  aldermen,  and 
burgesses  surrender  by  the  name  of  mayor,  aldermen,  and 
capital  burgesses,  the  deed  is  void.*  It  is  said,  that  when  the 
effect  of  the  surrender  is  to  destroy  the  end  for  which  the  cor- 
poration or  the  corporate  capacity  was  instituted,   the  cor- 

'  Case  of  Deao  and  Chapter  of  Norwich,  3  Co.  73  ;  S.  C.  2  Ander.  165 ; 
Hayward  and  Fnlcher,  Sir  W.  Jones,  166 ;  S.  C.  Palm.  491  ;  Bntler  v. 
Palmer,  1  Salk.  191  ;  Rex  o.  Bridgewater,  11  Mod.  291. 

*  Rex  V,  Miller,  6  T.  R.  277  ;  Rex  v.  Haythorne,  6  B.  &  C.  412,  425  ; 
Rex  v.  Grey,  8  Mod.  361  ;  Butler  v.  Palmer,  1  Salk.  191 ;  Newling  v. 
Francis,  3  T.  R.  196, 197  ;  Rex  v.  Holland,  2  East,  72  ;  Rex  r>.  Osborne, 
4  East,  335 ;  2  Kyd  on  Corp.  465,  &c. ;  Willcock  on  Man.  Corp.  231,  232  ; 
2  Kent  Comm.  249,  250. 

'  Riddle  v.  Proprietors  of  the  Locks  and  Canals  on  Merrimack  River,  7 
Mass.  R.  185,  per  Parsons,  C.  J. ;  Hampshire  v.  Franklin,  16  Mass.  R.  86, 
87 ;  McLaren  v.  Pennington,  1  Paige  (N.  Y.)  Ch.  R.  107,  per  Walworth, 
Chan. ;  Enfield  Toll  Bridge  Co.o.  Connecticat  Rirer  Co.  7  Conn.  R.  45,  46, 
52;  Slee  o.  Bloom,  19  Johns.  (N.  Y.)  R.  456  ;  Canal  Co.  v.  Railroad  Co. 
4  GiU  &  Johns.  (Md.)  R.  1 ;  Trustees  of  Mclntiie  Poor  School  v,  Zanes- 
▼ille  Canal  and  Manf.  Co.  9  Ohio  R.  203 ;  Penobscot  Boom  Co.  v.  Lamson, 
16  Maine  R.  224  ;  Hodson  «.  Copeland,  Ibid.  314  ;  Mumma  v.  Potomac  Co. 
8  Peters  R.  281 ;  2  Kent  Comm.  250,  251. 

«  Smith  v.  Smith,  3  Des.  (S.  C.)  Ch.  R.  557. 

*  Butler  V.  Palmer,  1  Salk.  191 ;  Rex  v.  Grey,  8  Mod.  361 ;  2  Kyd  on 
Corp.  465,  466. 

*  Rex«.  Bridgewater,  11  Mod.  292. 
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potation  or  the  corporate  capacity  is  itsdf  destroyed.^  Thus, 
Lord  Coke  informs  us,  that  if  there  be  a  warden  of  a  chapel, 
and  the  chapel  and  all  the  possessions  are  aliened,  he  ceases 
to  be  a  corporation,  since  he  cannot  be  warden  of  nothing ; 
yet,  that  it  is  otherwise  with  a  prebendary,  who  has  siaUum 
in  eharo  et  voeem  in  eapiiulo^  and  is  prebendary,  although  be 
hare  no  possessions.  And  if  an  abbot,  or  a  prior  and  canvent 
sold  all  their  possessions,  the  corporation  remain,  "  if  they  were 
the  chapter  to  a  hishap.'^*  Where  a  dean  and  chapt^  surren- 
dered by  deed  enrolled  '^  their  church  and  all  their  possessions  " 
to  the  king,  it  was  held,  that  notwithstanding,  the  dean  and 
chapter  remained;  for  they  were  the  bishop's  chapter  and 
oouncO  as  long  as  the  bishopric  remained,  a|id  may  be 
without  possessions.*  Upon  the  same  ground  it  was  de^ 
termined,  that  a  dean  and  chapter  were  not  dissolred  by  a 
surrender  ^'  of  all  their  possessions,  rights,  liberties,  priTileges, 
and  hereditaments,  which  they  had  in  right  of  their  corpora- 
tion." * 

In  this  country,  where  corporations  are  usually  created  by 
act  of  the  legislature,  no  mode  of  surr^ider  is  p<Hnted  out  l^ 
the  books  as  necessary,  differing  from  that  in  England,  where 
corporations  are  usually  created  by  charter  from  the  crown. 
It  is  said  that  a  surrender,  if  accepted,  will  be  sufficient,*  and 
that  it  is  of  no  avail,  until  accepted.*  But  the  mode  in  which 
it  shall  be  made  is  nowhere  q)ecifically  pointed  out  M^re 
wm-user  of  its  franchises  by  a  corporation  is  not  a  surrender ; 


>  9  Kyd  on  Corp.  445. 

*  The  Case  of  the  Dean  and  Chapter  of  Norwich,  3  Co.  76,  a. 

*  Ibid. ;   S.  C.  2  Anderaon,  120, 1S5. 
«  Hay  ward  &  Fulcher,  Sir  W.  Jooea,  166;  S.  C.  Palm.  491;  and 

Rex  V.  Gray,  8  Mod.  358. 

*  2  Kent  Comm.   250 ;   Eaield  Toll  Bridge  Co.  9.  Connectiait  Ri^ 
Co.  7  Conn.  R.  45,  46  ;  Revere  v.  Beaton  Copper  Co.  15  Pick.  (Mmb.)  E. 
351. 

«  Boaton  Glass  Manafactory  o.  Langdon  &  Tr.  24  Pick.  (Mats.)  R.  49 ; 
Harris  v.  The  Mnskingum  Manfn.  Co.  4  Blaok£  (Ind.)  R.  268 ;  Waid  9. 
Sea  Insurance  Company,  7  Paige  (N.  Y.)  Ch.  R.  294;  Campbell  etal.  9. 
The  Mississippi  Union  Bank,  6  Howard  (Miss.)  R.  681.  ^ 
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nor  are  courts  warranted  in  inferring  a  surrender  from  an 
abandonment  of  the  franchises  in  intention  only,  unless  there 
be  something  in  the  act  of  incorporation  to  justify  it^  An  act 
of  the  legislature  repealing  the  act  of  incorporation,  passed 
with  the  assent  of  the  corporation,  would  imdoubtedly  be  suffi- 
cient ;  *  but  it  is  not  dissolved,  at  least,  so  that  it  can  avoid 
its  contracts  to  employ  an  agent  during  the  whole  time  it  was 
established,  by  a  vote  of  the  majority  of  the  members  to  dis- 
solve it  and  close  its  concerns,  and  by  transferring  all  its  prop- 
erty to  trustees,  and  giving  notice  to  the  executive  department 
of  the  government,  that  the  corporation  claims  no  farther  in- 
terest in  the  charter.*  Nor  can  a  corporation,  by  dissolving 
and  reorganizing  itself,  avoid  a  debt  due  even  to  a  stockholder 
who  consented  to  such  dissolution  and  reorganization,  unless 
it  be  found  that  thereby  the  stockholder  intended  to  surrender 
or  discharge  his  claim  against  the  corporation/  It  does  not 
follow,  it  has  been  said,  that  a  corporation  is  dissolved  by  the 
sale  of  its  visible  and  tangible  property  for  the  payment  of  its 
debts,  and  by  the  temporary  suspension  of  its  business,  so 
long  as  it  has  the  moral  and  legal  capacity  to  increase  its  sub- 
scriptions,  call  in  more  capital,  and  resume  its  business/  And 
where  a  manufacturing  corporation  became  insolvent,  and  a£h 
signed  its  property  for  the  payment  of  its  debts,  the  instnmient 
of  assignment  providing  that  the  assignees  mig^t  use  the  name 


^  The  Regents  of  the  UniYeTsity  of  Maryland  v.  Williams,  9  Gill  &  Johns. 
(Md.)  R.  365. 

'  Riddle  v.  Proprietors  of  the  Locks  and  Canal  on  Merrimack  River,  7 
Mass.  R.  195,  ParsoDs,  C.  J. ;  McLaren  v.  Pennington,  1  Paige  (N.  Y.) 
Ch.  R.  107  ;  Dartmouth  College  v.  Woodward,  4  Wheat.  R.  518;  Canal 
Co.  V.  Railroad  Co.  4  GUI  &  Johns.  (Md.)  R.  1 ;  Enfield  ToU  Bridge  Co. 
V.  Connectient  River  Co.  7  Conn.  R.  45  ;  Revere  v.  Boston  Copper  Co.  15 
Pick.  (Mass.)  R.  351 ;  and  see  Dyer,  283 ;  Treby's  Argument,  Quo  War- 
ranto, 11 ;  Leon,  234 ;  2  Kyd  on  Corp.  471,  772. 

*  Reveres.  Boston  Copper  Co,  15  Pick.  (Mass.)  R.  351 ;  Campbell o.  The 
Mississippi  Union  Bank,  6  Howard  (Miss.)  R.  081. 

^  Longley  v.  The  Longley  Stage  Co.  23  Maine  R.  39. 

'  Brinckerhoff  9.  Brown,  7  Johns.  (N.  Y.)  Ch.  R.  217 ;  State  v.  Bank  of 
Maryland,  6  Gill  &  Johns.  (Md.)  R.  205. 
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of  the  corporation  for  the  collection  of  debts,  and  that  the  cor- 
poration would  perform  any  further  acts,  which  might  be  ne- 
cessary to  enable  the  assignees  to  execute  the  trust,  and  the 
corporation  omitted  for  several  years  to  hold  meetings  or  to 
elect  officers ;  the  by-laws,  however,  providing  that  the  officers, 
though  elected  for  one  year,  should  continue  in  office  until 
others  should  be  chosen  ill  their  places,  it  was  held,  that  the 
corporation  had  not  been  dissolved,  so  that  a  suit  could  not  be 
brought  and  maintained  in  its  name/  A  Tailroad  corporation 
is  not  dissolved  by  sale  upon  execution  of  a  part  or  of  die 
whole  of  their  road ; '  nor  is  a  corporation  dissolved  by  one  or 
two  individuals  becoming  possessed,  by  purchase  or  otherwise, 
of  all  the  shares  of  its  stock,  although  this  be  accompanied  by 
the  omission  of  the  corporation  for  two  or  more  years  to  elect 
officers,  or  to  do  any  other  corporate  act*  The  stock,  if  every 
member  should  die  at  the  same  moment,  would  be  distributed 
under  the  statute  of  distributions,  or  according  to  the  testa- 
ments of  the  deceased.  The  legal  representatives  of  the  de- 
ceased members,  would  have  authority  by  law  to  manage  the 
corporation,  and  no  dissolution  would,  in  such  case,  take  place; 
and  if  the  shares  should  all  centre  in  one  man,  and  the  forms 
of  proceeding  under  the  charter  should  require  acts  to  be  done 
by  two  or  more,  the  owner  could  make  sale  of  shares  so  as  to 
conform  to  the  letter  of  the  rule.^  But  if  a  corporation  sajflTer 
acts  to  be  done  which  destroy  the  end  and  objects  for  which  it 
was  instituted,  it  is  equivalent  to  a  surrender  of  its  r^hts. 
This  doctrine  has  been  maintained  and  apphed  by  the  courts 
of  New  York,  in  the  construction  of  a  statute  of  that  State, 
concerning  manufacturing  corporations,   which  provides,  that 


1  BostoD  Glass  Mana&ctory  v.  Langdon  and  Trasiee,  94  Pick.  (Mass.) 
R.  49. 

*  State  V.  Rives,  5  Iredell  (N.  C.)  R.  309. 

*  Rassell  v.  McClellan,  14  Pick.  (Mass.)  R.  63  ;  Oakes  o.  Hill,  Hud.  449; 
Spencer  v.  Campion,  9  Co  wen  (N.  Y.)  R.  536  ;  Wilde  v,  Jenkins,  4  Paige 
(N.  T.)  Ch.  R.  481 ;  See  however  Bellona  Company's  Case,  3  Bland  (Md.) 
Ch.  R.  446. 

*  Russell  V.  McClellan,  14  Pick.  (Mass.)  R.  63. 
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for  all  debts  due  and  owing  by  the  company,  at  the  time  of 
its  dissolution,  the  persons  then  composing  such  company  shall 
be  individually  responsible  to  the  extent  of  their  respective 
shares  or  stock,  and  no  farther/  Under  this  statute,  if  a  cor- 
poration, being  indebted,  suffer  all  its  property  to  be  sacrificed, 
and  the  trustees  actually  relinquish  their  trust,  and  omit  the 
annual  election,  and  do  no  one  act  manifesting  an  intention  to 
resume  their  corporate  functions,  the  courts  may,  for  the  sake 
of  the  remedy  against  the  individual  member s^  and  in  favor  of 
creditors,  presume  a  virtual  surrender  of  the  corporate  rights, 
and  a  dissolution  of  the  corporation.*  And  an  election  of  trus- 
tees, made  after  the  insolvency  of  the  company,  for  the  mere 
purpose  of  keeping  it  in  existence,  will  not  prevent  such  disso- 
lution.' In  these  cases,  the  courts  of  New  York  did  not  decide 
that  the  companies  had  lost  all  their  rights,  but,  that  even  i!" 
they  had  a  right  to  reorganize  themselves,  the  case  had  hap- 
pened in  which,  with  regard  to  their  creditors,  they  were  dis- 
solved.* 

§  5.  The  last  mode  in  which  a  corporation  may  be  dis-  [ 
solved,  is  by  a  forfeiture  of  its  charter  judicially  ascertained  J 


>  R.  L.  (N.  Y.)  247. 

*  Slee  V.  Bloom,  19  Johns.  (N.  Y.)  R.  456;  commented  on  in  d  Kent 
Comm.  250,  251  ;  Penniman  v.  Brigge,  1  Hopkins  (N.  Y.)  Ch.  R.  300  ; 
S.  C.  8  Cowen  (N.  Y.)  R.  387. 

*  Penniman  9.  Briggs,  1  Hopkins,  (N.  Y.)  Ch.  R.  300 ;  S.  C.  8  Cowen 
(N.  Y.)  R.  387.  Whether  mere  iosolTency  would  dissolve  a  corporation 
under  this  statute,  quere.  Ibid,  per  Spenoer,  Senator.  Under  the  act  of 
New  York,  providing  for  the  dissolution  of  insurance  companies,  the  Court 
of  Chancery  of  that  State  exercise  a  discretion,  as  to  deereeing  a  dissolution 
in  the  same  manner,  that  the  legislature  would  in  such  a  case.  It  is  not 
bound  to  decree  a  dissolution,  simply  because  a  majority  of  the  directors 
and  stockholders  request  it,  though  such  a  request  would  be  deemed  pre- 
sumptive evidence  that  the  interest  of  the  stockholders  would  be  pro- 
moted by  a  dissolution.  Matter  of  Niagara  Ins.  Co.  1  Paige  (N.  Y.)  Ch. 
R.  S58. 

*  Slee  If.  Bloom,  19  Johns.  (N.  Y.)  R.  475, 478,  per  Spencer,  J. ;  Penni- 
man V.  Briggs,  1  Hopkins  (N.  Y.)  Ch.  R.  305,  per  Sanford,  Chan. ;  2  Kent 
Comm.  250,  251. 
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and  declared.  It  was  once  doubted,  whether  tfie  being  of  a 
corporation  could  be  forfeited  by  a  misapplication  of  the  pow- 
ers entrusted  to  it ;  but  it  is  now  well  settled,  that  it  is  a  tacit 
condition  of  a  grant  of  incorporation,  that  the  grantees  shall 
act  up  to  the  end  or  design  for  which  they  were  incorpo- 
rated ;  and  hence  through  neglect  or  abuse  of  its  franchises, 
a  corporation  may  forfeit  its  charter  as  for  condition  broken, 
or  for  a  breach  of  trust  ^  Even  a  clause  in  the  charter  of  a 
bank,  that  the  corporation  shall  not  be  dissolved  before  the 
time  specified  in  the  charter,  unless  all  debts  arepaid^  does  not 
protect  the  corporation  from  dissolution  by  quo  warranio^  for 
a  violation  of  the  charter ;  such  clause  being  merely  intended 
to  prevent  the  corporation  from  dissolving  itself  before  the  ex- 
piration of  the  charter  without  paying  its  debts.'  It  is  said 
that  all  franchises  may  be  lost  by  non-user  or  neglect ;  and,  as 


>  TaOon  of  Ipswich,  1  Rol.  5  ;  Rex  o.  GrosTenor,  7  Mod.  199;  Sir  James 
Smith's  Case,  4  Mod.  55,  58;  S.  C.  19  Mod.  17,  18 ;  S.  C.  Skin.  311; 
S.  C.  1  Show.  278,  280;  Rex  v.  Saaoders,  3  East,  119 ;  Case  of  City  of 
LoodoD,  cited  2  Kyd  oo  Corp.  474,  &Cv  ;  Rex  v.  Amery,  2  T.  R.  515 ;  Rex 
V.  Pasmore,  3  T.  R.  246,  per  BuUer,  J. ;  Terrett  o.  Taylor,  9  Craiich,  51, 
69,  per  Story,  J. ;  Dartmouth  College  v.  Woodward,  4  Wheat.  R  658, 
659 ;  The  Commonwealth  o.  The  F.  &  M.  Ins.  Co.  in  Newborypoit,  5  Mass. 
R.  230  ;  The  People  o.  Bank  of  Niagara,  6  Cow.  (N.  Y.)  R.  196 ;  Hie 
People  V,  The  Washington  and  Warren  Bank,  Ibid.  211  ;  The  People  v. 
The  Bank  of  Hudson,  Ibid.  217 ;  Lehigh  Bridge  Co.  o.  Lehigh  Coal  Co.  4 
Rawle  (Penn.)  R.  9  ;  State  Bank  «.  State,  1  Blackf.  (Ind.)  R.  270 ;  Caoal 
Co.  V.  Railroad  Co.  4  Gill  &  Johns.  (Md.)  R.  1 ;  Trustees  of  Mdntiie 
Poor  School  V.  ZanesTillc  Canal  and  Manufacturing  Co.  9  Ohio  R.  203 ; 
Penobscot  Boom. Corporation  v.  Lamson,  16  Maine  R.  224;  Hodaon  v. 
Copeland,  Ibid.  314  ;  Atehfaylaya  Bank  v.  Dawson,  13  Louisiana  R.  497; 
People  V.  Manhattan  Co.  9  Wend.  (N.  T.)  R.  351 ;  Charles  River  Bridge 
V.  Warren  Bridge,  7  Pick.  (Mass.)  R.  371 ;  All  Saints  Church  v.  Lovett,  1 
Hall  (N.  Y.)  R.  198;  John  v.  Farmers  and  Mechanics  Bank  of  Indiana, 
2  Blackf.  (Ind.)  R.  367 ;  Hamtranck  o.  Bank  of  EdwardsTille,  2  Missomi 
R.  169  ;  Day  v.  Stetson,  8  Greenl.  (Me.)  R.  372 ^  State  o.  New  Orieaas 
Gas-Light  and  Banking  Co.  2  Robinson  (La.)  R.  529 ;  1  Black.  Comm. 
485 ;  2  Kyd  on  Corp.  474,  &c. ;  Willcock  on  Mun.  Corp.  334.  And  see 
thorities  below. 

'  State  Bank  v.  State,  1  Blackf.  (Ind.)  R.  270. 


CH.  XXII.]  DISSOLUTION   AND   REVIVAL.  743 

the  strongest  case  of  neglect,  the  case  put  is,  where  the  parties 
are  called  upon  in  a  court  of  justice  to  state  their  right,  and 
neglect  or  refuse  to  do  it*  It  seems,  that  the  mere  omission 
by  a  corporation  to  exercise  its  powers  does  not,  of  itself,  dis- 
connected with  any  acts,  work  a  forfeiture  of  the  charter.' 
Nor  does  it  seem,  in  Ohio,  the  mere  suspension  of  specie  pay- 
ments by  a  bank,  where  a  penalty  of  twelve  per  cent,  damages 
is  given  to  the  holder  of  its  notes  both  by  the  general  law  and 
its  charter ; '  nor  does  the  contracting  by  a  bank  to  take  a 
higher  rate  of  interest  than  six  per  cent,  where  such  contract 
is  illegal.*  A  suspension  of  specie  payments  by  a  bank  may, 
however,  be  carried  so  far  as  to  afford  evidence  of  entire  mis- 
user of  powers,  and  thus  extinguish  its  chartered  privileges ;  * 
and  strictly  no  bank  can  refuse  to  pay  specie  for  a  single  day 
without  exposing  its  charter  to  forfeiture.*  Where  a  compa- 
ny, which  had  been  incorporated  for  the  purpose  of  making 
marine  insurances  and  of  lending  money  on  bottomry  and  re- 
spondentia securities,  suspended  business  for  more  than  a  year, 
under  a  formal  resolution  of  the  board  of  directors  to  that 
effect,  this  was  held,  in  New  York,  a  sufficient  ground  for  the 
chancellor  to  decree  the  forfeiture  of  the' charter  and  the  disso- 
lution of  corporation  at  the  instance  of  a  creditor  or  stock- 
holder under  the  provisions  of  the  revised  statutes  of  that 
State.^ 

The  withdrawing  of  stock  under  the  form  of  loans  on  pri- 
vate security,  by  a  bank,  with  intent  to  reduce  the  effective 


'  Rex  V.  Amerj,  2  T.  R.  567,  per  Ashorst,  J. 

*  The  Attorney-General  v.  The  Bank  of  Niagara,  1  Hopk.  (N.  Y.)  Ch. 
R.  316,  per  Sanford,  Chan.  ;  The  Society,  &c.  v.  The  Morris  Canal  and 
Banking  Co.  per  WUliamaon,  Chan,  cited  Halst.  Dig.  03  ;  The  Regents  of 
the  University  of  Maryland,  9  Gill  &  Johns.  (Md.)  R.  365. 

'  State  V.  Commercial  Bank  et  al.  10  Ohio  R.  535. 
*Ihid. 

*  Ibid. 

*  State  V.  New  Orleans  Gras-Light  and  Banking  Co.  2  Robinson  (La.)  R. 
520  ;  Attorney-General  v.  Bank  of  Michigan,  Harrington  Ch.  (Mich.)  R. 
315.  "^ 

'  Ward  V.  The  Sea  Insurance  Company,  7'Paige  (N.  Y.)  Ch.  R.  204. 
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capital  of  the  instituticm  below  the  amount  tequired  by  the  char- 
ter, may  be  good  cause  of  forfeiture ;  although  it  is  discretioDaij 
with  the  court,  on  proceedings  to  procure  a  forfeiture  of  the  char** 
terfor  such  cause,  whether  it  will  declare  the  charter  forfeit;  and 
it  will  not  do  so,  if  no  existing  danger  to  the  community  requires 
it^  The  contracting  of  debts,  or  issuing  of  bills  to  a  larger 
amount  than  the  charter  allows,  or  issuing  with  a  firaudulent 
intention  more  paper  than  the  bank  can  redeem,  or  embezzling 
large  sums  deposited  for  safe  keeping,  or  making  large  diyi* 
dends  of  profits,  while  it  refuses  to  pay  specie  fot  its  bills,  all 
subject  a  bank  to  the  forfeiture  of  its  charter.*  The  loaning 
by  a  bank  to  its  directors  or  any  of  them,  or  upon  paper  upon 
which  they  are  responsible  to  an  amount  exceeding  in  the  ag- 
gregate o|ie  third  of  the  capital  of  the  bank,  contrary  to  a  stat> 
ute  of  New  York,  was  held  by  the  chancellor  of  that  State  soffi* 
cient  to  authorize  him  to  grant  an  injunctiim  agaiitst  the  bank 
at  the  instance  of  the  bank  commissioners,  to  appoint  a  receiTcr 
to  wind  up  its  afiairs  and  to  decree  its  dissolution.  For  diis 
purpose  the  acts  of  the  officers  were  considered  the  acts  of  the 
bank,  and  their  ignorance  or  neglect  formed  no  excuse  for  a  vi- 
olation of  law.*  The  insolvency  of  a  bank,  and  an  assignment 
by  it  of  so  much  of  its  property  to  trustees  for  the  payment  of 
its  debts,  as  to  prevent  it  from  resuming  banking  business,  the 
purpose  for  which  the  bank  was  instituted  being  thus  defeat- 
ed, though  not,  as  we  have  seen,  per  se  a  dissolution,  is  good 
cause  of  forfeiture  on  quo  tDarranio.*  In  such  case,  the  as- 
signment may  be  alleged  by  the  attorney-general  in  general 
terms,  without  stating  how  much  was  assigned,  or  how  much, 
or  what  value,  was  sufficient  to  disable  the  bank  from  resum- 
ing its  operations.*    And  where  the  replication  in  such  case 

>  State  V.  Essex  Bank,  8  Vennont  R.  489. 

'  State  Bank  v.  State,  1  Blackf.  (Ind.)  R.  870. 

'  Bank  Comnussioners  v.  Banks  of  Bofialo,  6  Paige  (N,  T.)  Ck.  R. 
497. 

«  People  V.  Hudson  Bank,  6  Cow.  (N.  T.)  R.  S17  ;  People  v.  Ntagaia 
Bank,  Ibid.  196 ;  and  see  Bank  Commiseionen  v.  Bank  of  Bieet,  Hanington 
Ch.  (Mich.)  R.  106,  HI,  113. 

*Ibid. 
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aUegfidy  that  the  bank  became  inaoivent  by  the  fraud,  neglect, 
or  nusmanagement  of  its  officers  or  agents,  or  some  of  tbem, 
and  that  it  stopped  payment  and  discontinued  its  banking  op- 
erations for  seTsral  yeaxa ;  a  refoinder,  admitting  these  facts, 
bnt  averring  that  the  bank,  dec.  resumed  payment,  and  con-* 
tinned  it  eyer  since,  was  held  to  be  sufficient^ 

In  general,  to  w<Nrk  a  forfeiture,  there  must  be  scnnething 
wrong,  arising  from  wilful  abuse_or  improper  ne^led^  some*; 
thing  more  than  acddenUU  negligence^  excess  ofpower^  or  mis^l 
UhSy  in  the  mode  of  exercising  an  acknowledged  power.  A 
single  act  of  abuser^  or  vilful  non-feasance,  in  a  corporation, 
may  be  insistied  on  as  a  ground  of  total  forfeiture ;  bu^  a  spe* 
eific  act  of  non-feasancej  not  committed  wUfufbf  or  negUr 
geniiy,  not  producing  nor  haying  a  tendency  to  produce  mis- 
chievous consequences  to  any  one,  and  not  being  contrary  to 
any  particular  requisition  of  the  charter,  will  not  work  a  for- 
feiture.' The  duties  assigned  by  an  act  of  incorporation  are 
conditions  annexed  to  the  grant  of  the  franchises  conferred. 
Pence  non-compliance  with  the  requirements  of  an  act  inc(»r- 
porating  a  turnpike  company,  as  to  the  construction  of  the 
road,  is  per  se  a  misuser  forfeiting  the  privileges  and  fran- 
chises of  the  company.*  A  jri(&£|faj^tai  performance  of  con- 
ditions, however,  is  all  that  is  required,  whether  they  be  con- 
ditions precedent  or  subsequent.^  If  a  railroad  corporation 
should  bmSbx  tibeir  railroad  to  be  sold  on  execution,  and  broken 
up,  in  whole  or  part,  it  would  be  a  cause  of  forfeiture  which 
might  be  insisted  on  by  the  state ;  *  and  sometimes  there  is  ex- 
press statute  provision  limiting  a  time,  disuse  of  the  corporate 


'  nnd. 

*  People  o.  Bristol  and  ReDBselaerrille  Tarnp.  Road,  23  Wend.  (N.  Y.) 
R.  293,  Cowan,  J. ;  Bank  Commiaaionere  v.  The  Bank  of  Bafialo,  6  Paige 
(N.  Y.)  Ch.  R.  497 ;  Ward  e.  The  Sea  Inaurance  Company,  7  Paige 
(N.  Y.)  Ch.  R.  294. 

'  People  V.  Kingston  and  Middlesex  Tamp.  Road  Co.  33  Wend  (N.  Y.) 
R.  193. 

«  Ibid. ;  People  v.  Thompson,  21  Wend.  (N.  Y.)  R.  236 ;  8.  C.  in  Error, 
Thompson  v.  People,  23  Ibid.  637. 

*  Sute  V.  Rives,  5  Iredell  (N.  C.)  R.  309. 
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privileges  during  which,  amounts  of  itself  to  a  forfeituie.' 
Ixmg-continued  and  wilful  neglect,  on  the  part  of  a  turnpike 
company,  to  repair  their  road,  is  undoubtedly  cause  of  forfeit- 
ure; '  but  where  a  single  instance  of  neglect  in  this  respect  is 
relied  upon,  wilful  negligence  must  be  averred  and  proved.* 
If  a  bridge,  necessary  to  render  the  road  passable,  be  carried 
away  by  a  sudden  flood,  such  a  company  must  rebuild  it  with- 
in a  reasonable  time,  or  they  will  forfeit  their  charter/  HRie 
neglect  of  a  bridge  company  to  give  a  bond  for  the  completion 
of  the  bridge  within  a  limited  time,  as  required  by  the  char- 
ter, is  not,  it  seems,  of  itself  a  cause  of  forfeiture.*  The  &vor- 
able  report  of  conmiissioners  to  view  a  turpike  road,  under  a 
general  turnpike  act,  and  the  subsequent  hcense  of  the  governor 
to  erect  turnpike  gates  for  the  collection  of  tolls,  are  not  a 
bar  to  an  information  in  the  nature  of  quo  warraniOj  charging 
a  non-compliance  with  the  act  of  incorporation  in  the  original 
construction  of  the  road.*  An  abuse  in  a  particular  depart- 
ment of  an  entire  francise  is  cause  of  forfeiture  of  the  whole 
franchise ;  but  where  a  particular  franchise  is  added  to  a  cor- 
poration subsequently  to  its  creation,  such  a  franchise  may  be 
forfeited,  and  the  residue  remain.' 

A  cause  of  forfeiture  caimot  be  taken  advantage  of,  or  en- 
forced against  a  corporation  collaterally  or  incidentally,  or  in 
any  other  mode,  than  by  a  direct  proceeding  for  that  purpose 
against  the  corporation,  so  that  it.  may  have  an  opportunity 


'  lUd. 

'  State  V,  Royalton  and  Woodstock  Tarnpike  Co.  11  Vennont  R.  431; 
People  V.  Hillsdale  and  Chatham  Tarnpike  Co.  23  Wend.  (N.  Y.)  R 
954. 

»  Ibid. 

*  People  V.  Hillsdale  and  Chatham  Tarnpike  Co.  23  Wend.  (N.  T.)  R. 
254. 

*  Enfield  Toll  Bridge  v.  Conneeticat  River  Co.  7  Conn.  R.  98. 

*  Tar  Rrrer  Navigation  Co.  v.  Neai,  3  Hawks  (N.  C.)  R.  520 ;  People 
V,  Kingston  and  Middlesex  Torn.  Road  Co.  23  Wend.  (N.  Y.)  R.  193, 
Cowen  dissenting. 

7  People  V.  Bristol  and  Rensselaerville  Tarn.  Road,  23  Wend.  (N.  Y.)  R. 
222,  Cowen,  J. 
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to  answer.  And  the  govemment  creating  the  corporation  can 
alone  institute  such  a  proceeding ;  since  it  may  waive  a  broken 
condition  of  a  compact  made  with  it,  as  well  as  an  individual.^ 
An  act  of  the  legislature  will  not  be  deemed  a  waiver  of  con- 
ditions, and  a  confirmation  of  the  charter,  unless  the  intent  of 
the  legislature  in  that  respect  be  expressly  declared,  or  is  ne- 
cessarily to  be  implied  from  the  provisions  of  the  act'  And 
though  a  forfeiture  incurred  by  a  corporation  by  non-perform- 
ance of  a  condition  in  its  charter  may  be  waived  by  the 
legislature  by  subsequent  legislative  acts,  recognizing  the  con- 
tinued existence  of  the  corporation,  yet  this  doctrine  does  not 
apply,  if,  by  the  terms  of  the  charter  the  estate  or  franchise 


^  Bex  V.  SteTeosoD,  Yelv.  190;  Rex  v.  Carmarthen,  1  W.  Blk.  187; 
S.  C.  2  Burr.  869  ;  Rex  v,  Amery,  2  T.  R.  515  ;  Rex  v.  Pastnore,  3  T.  R. 
944;  Terrett  v.  Taylor,  9  Cranch  R.  51 ;  The  People  of  Vermont  v.  The 
Society  for  Propagating  the  Gospel,  1  Paine  C.  C.  R.  653  ;  Silver  Lake 
Bank  v.  North,  4  Johns.  (N.  Y.)  Ch.  R.  379,  381 ;  Slee  v.  Bloom,  5  Johns. 
(N.  Y.)  Ch.  R.  366,  380  ;  S.  C.  19  Johns.  (N.  Y.)  R.  456 ;  Vernon  Society 
V.  Hills,  6  Coweo  (N.  Y.)  R.  23 ;  The  President,  &o.  of  the  KishacoquiUas 
&  Centre  Turn.  Road  Co.  v,  McConaby,  16  Serg.  &  Rawie  (Penn)  R.  U5, 
per  Dancan,  J. ;  The  Commonwealth  v.  The  F.  &  M.  Ins.  Co.  in  Newba- 
ryport,  5  Mass.  R.  230  ;  Chester  Glass  Co.  v.  Dewey,  16  Mass.  R.  94 ; 
Boston  Glass  Manofactory  t^.  Langdon  and  Trustee,  24  Pick.  (Mass.)  R. 
62, 53 ;  Proprietors  of  Qaincy  Canal  v.  Newcomb,7Meicalf  (Mass.)  R.  276 ; 
The  Society,  &c.  v.  The  Morris  Canal  and  Banking  Co.  per  Williamson, 
Chan,  cited  Halst.  Dig.  93  ;  Enfield  Toll  Bridge  Co.  The  Connecticnt  River 
Co.  7  Conn.R.  46 ;  The  Banks  v,  Poitanix,  3  Rand.  R.  142,  per  Green,  J. ; 
Canal  Co.  o.  Railroad  Co.  4  Gill  &  Johns.  (Md.)  R.  1 ;  Planters  Bank  «. 
Bank  of  Alexandria,  10  Gill  &  Johns.  (Md.)  R.  346 ;  The  Regents  of  the 
University  of  Maryland  v.  Williams,  9  Gill  &  Johns.  (Md.)  R.  365  ;  Atch- 
falaya  Bank  v.  Dawson,  13  Loaisiania  R.  497  ;  State  v.  New  Orleans  Gaa- 
Light  and  Banking  Co.  2  Robinson  (La.)  R.  529 ;  Webb  v.  Moler,  8  Ohio 
R.  548  ;  Selma  and  Tennessee  Railroad  Company  v.  Sipton,  5  Alabama  R. 
805,  806 ;  Bayless  v.  Ome  et  al.  1  Freeman  (Miss.)  Ch.  R.  173 ;  State  v 
Mayor  &  Aldermen  of  Savannah,  R.  M.  Charlton's  (Ga.)  R.  342  ;  Bun- 
combe Tump.  Co.  V.  McCaraon,  I  Dev.  &  Bat.  (N.  C.)  R.  306 ;  John  v. 
Farmers  and  Mechanics  Bank,  2  Blackf.  (Ind.)  R.  367 ;  Feirce  v.  Somere- 
worth,  10  NewHamp.  R.  375,  Parker,  Ch.  J. ;  2  Kent  Comm.  251. 

*  People  V.  Kingston  and  Middlesex  Turnpike  Co.  23  Wend.  (N.  Y.)  R. 
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absolutely  determines  on  faihite  to  perform  the  condition.'  But 
where  the  terms  of  a  charter  are,  that  the  corporation  shall 
be  dissolved  on  non-performance  of  a  condition,  the  more 
fitUure  to  perform  is  not  «/>to  facto  a  dissolution,  but  judi- 
eial  prooeedings,  and  a  judgment  of  ouster  must  be  had,  in 
ovder  to  efibct  a  dissolution.*  The  proceeding  to  dissolre 
a  corporation  must  be  instituted  in  the  country  where  the 
corporation  is  located ;  for  neither  the  courts  nor  legislatmes 
of  this  country  can  adjudge  a  forfeiture  of  the  property  or 
franchises  of  a  foreign  corporation.'  The  forfeiture  of  a 
charter  can  be  enforced  in  a  court  of  law  only;  for  thou^ 
a  court  of  chancery  may  hold  trustees  of  a  corporation  ac- 
countable for  abuse  of  trust,  it  cannot  divest  it  of  its  cor- 
porate character  and  capacity ;  ^  unless,  indeed,  as  is  the 
case  in  New  York,  it  be  specially  empowered  by  statute.* 
)  The  mode  of  proceeding  against  a  corporation  to  enforce  a 
repeal  of  the  charter,  or  a  dissolution  of  the  body,  for  cause  of 
forfeiture,  is  by  scire  facias,  or  an  information  in  the  nature  of 
a  quo  tDarranio.  ^^  A  scire  fadas,^^  says  Mr.  Justice  A^uist, 
"  is  proper  where  there  is  a  legdl  existing  body,  capable  of  ac^ 
ing,  but  who  have  been  guilty  of  an  abuse  of  the  power  en- 
trusted to  them ;  ^  and  a  quo  warranto  is  necessary,  where  theie 

^  People  V.  Maobattao  Co.  0  Wend.  (N.  Y.)  R.  351 ;  Commooweilth  v. 
UaioD  Fire  and  Marine  Ineoraooe  Co.  5  Maae.  R.  839. 

■  People  V.  Manhattan  Co.  9  Wend.(N.  Y.)  R.  351 ;  Bank  of  Niagaiav. 
Johnaon,  8  Wend.  (N.  Y.)  R.  646 ;  Bear  Camp  River  Co.  v.  Woodaun,  2 
GieenL  (Me.)  R.  404. 

'  Society,  &o.  v.  New  Haven,  8  Wheal.  R.  483,  484 ;  The  People  of 
Vermont  v.  The  Society  for  Propagating  the  Geapel,  1  Paine  C.  Q.  R. 
«63. 

*  The  King  v.  Wfaitwell,  5  T.  R.  85 ;  Aitorney-Qeoeral  «.  Reynolds,  1 
£q.  Caa.  Abr.  131,  pL  10;  3  Johna.  (N.  Y.)  R.  134,  per  Van  Neaa,  J.; 
Slee  9.  Bloom,  5  Johns.  (N.  Y.)  Ch.  R.  380 ;  Attorney-General  9.  Uliia 
Ina.  Co.  S  Jehoa.  (N.  Y.)  Ch.  R.  376,  378,  388;  Attomey-Gfaiexal  v.  Eari 
ef  Olaareodott,  17  Ves.  491 ;  Bayleas  v.  Oroe,  1  Freeman  (Misa.)  Ch.  R. 
173. 

•  L.  (N.  Y.)  aeaa.  40,  ch.  146,  and  aeaa.  44,  oh.  148 ;  and  eeea.  48^  ch. 
105. 

'  Rex  V.  Paamore,  3  T.  R.  844  ;  and  aee  Smith*a  Case,  4  Mod.  57;  Rex 
V,  Wynne,  S  Barnard,  301. 
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is  a  body  corporate  de  facio^  who  take  upon  themselves  to  act  / 
as  a  body  corporate,  but  from  some  defect  in  their  constitution, 
they  cannot  legally  exercise  the  power  they  affect  to  use."  * 
It  would  seem,  however,  that  an  information  in  the  nature  of 
quo  warranto  would  he  against  a  legally  existing  corporation 
for  an  abuse  of  its  franchises,  as  well  as  a  writ  of  scire  facias} 
Where  a  charter  has  been  granted  upon  an  erroneous  consider- 
ation, or  been  fraudulently  obtained,  or  is  otherwise  voidable, 
either  in  whole  or  part,  it  may  be  repealed  entirely,  or  as  to 
the  voidable  part  only,  without  affecting  the  remainder,  by 
proceedings  in  scire  facias.  If,  however,  the  charter  is  abso- 
lutely void,  this  process  is  unnecessary ;  for  a  void  charter  can 
afford  no  justification  to  any  one  acting  under  it'  The  pro- 
cess seems  to  be  unnecessary,  where  the  corporation  is  ab- 
solutely dissolved,  by  the  loss  of  an  integral  part.'*  A  charter 
will  not  be  avoided  merely  because  it  refers  to  a  preceding 
charter  as  valid,  which  in  fact  was  void,  unless  it  be  founded 
on  such  charter ;  *  nor  if  the  facts  stated  by  the  grantee  be 
true,  though  the  king  be  mistaken  in  his  inference  of  the  law.* 
And  it  is  said,  that  if  a  corporate  election  be  not  made  as  the 
letters  patent  appoint,  these  may  be  repealed  by  scire  facias ; 
for  all  franchises  are  granted  on  condition  that  they  shall  be 
duly  executed  according  to  the  grant.''  Where  a  demurrer  was 

^  Rex  0.  Pasmore,  3  T.  R.  244,  245 ;  The  RegenU  of  the  Uniyenity 
of  Maryland  v.  Williams,  96111  &  Johns.  (Md.)  R.  365 ;  and  see  chap.  21. 

*  1  Black.  Comm.  485 ;  and  see  Case  of  City  of  London,  cited  2  Kyd  on 
Corp.  474  to  486, 487 ;  The  People  v.  The  Bank  of  Niagara,  6  Cowen  (N.  Y.) 
R.  196  ;  The  People  v.  The  Bank  of  Hudson,  Ibid.  217 ;  The  People  v.  The 
Washington  and  Warren  Bank,  Ibid.  211. 

'  Sackville  College  Cas.  T.  Ray.  178 ;  BuUer's  Case,  2  Vent.  344  ;  Rex 
V.  Pasmore,  3  T.  R.  244 ;  2  Chest.  Case,  556 ;  The  President,  &o.  of  the 
Kishacoquillas  and  Centre  Tamp.  Road  Co.  v,  McConaby,  16  Serg.  & 
Rawle  (Penn.)  R.  145 ;  and  see  the  Earl  of  Rutland's  Case,  8  Co.  55  ;  Rex 
V.  Kemp,  12  Mod.  78. 

«  Canal  Co.  v.  Railroad  Co.  4  Gill  &  Johns.  (Md.)  R.  1. 

*  Rex  V.  Haythorne,  5  B.  &  C.  426. 

'  Rex  0.  Pasmore,  3  T.  R.  249,  per  Grose,  J. 

'  London  v.  Vanacre,  12  Mod.  271,  per  Holt,  C.  J. ;  S.  C.  1  Ld.  Raymd. 
499. 
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put  into  a  writ  otgcirefaema^  i4  was  hdd,  that  its  legal  effect 
was  the  same  as  that  of  a  demurrer  to  the  declaiatioQ ;  fi>r  a 
declaration  upon  a  9cire  facias  is  oo  more  than  a  copy  of  the 
writ.^  And  if  one  demurs  to  the  whole  writ  or  declaration  in 
a  scire  fc^cias^  vn  which  several  breaches  of  the  coDditions  of  a 
grant  are  assigned,  some  sufficient,  and  some  not,  judgnoeDt 
must  go  against  him ;  for  he  should  have  d^nurred  <«ilj  to 
such  as  are  insufficient'  And  this  nde  applies  equally  to  a 
single  count,  part  of  which  is  good  end  part  bad,  when  the 
matters  are  divisible  in  their  nature.' 

$  6.  At  oommcMi  law,  upon  the  civil  death  of  a  ooxporatioD} 
all  its  real  estate  remaining  unsold  reverts  to  the  grantor  and 
his  heirs ;  for  the  reversion,  in  such  an  event,  is  a  cenditioii 
annexed  by  the  law,  inasmuch  as  the  cause  of  the  grant  has 
failed.^  The  perscmal  estate,  in  England,  vests  in  die  king; 
and  in  our  own  county,  in  the  people,  or  State,  as  suoceeding  to 
this  right  and  prerogative  of  the  crown.'  The  debts  due  to 
and  from  it  are  totally  extinguished ;  so  that  neither  the  mem- 
bers nor  directors  of  the  coiporation  can  leoov^r,  rar  be  chazged 
with  them  in  their  natural  capacities;'  according  to  that 
maxim  of  the  Civil  Law,  "  si  qiiid  universiiaii  debeiur^  tingu- 


'  The  People  of  Yermont  v.  The  Society  for  Propagating  the  Gotpeli  I 

)f  U«  C*  R.  6S0> 
•Ibid. 
Mbt<k 

*  Co.  Lit.  13,  b.  leS  b. ;  Eniglit «.  W^lii,  1  Lot.  619 ;  fidnraiiABv.  Browii 
Jt  SiHai^,  1  Lev.  ^37 ;  Atteraey-Oeneral  v.  Lord  Gower, 9  Mod.  286 ;  Pol- 
lex.  Arg.  Qao.  Warrant.  112;  ColebeMr  tr.  Seaber,  3  Burr.  R.  IS68, 
arg. ;  Rex  o.  Pasmore,  3  T.  R.  199 ;  State  Bank  «.  Sute,  1  Blackf.  (lod.) 
R.  267  ;  White  o.  Campbell  el  al.  5  Httmiifhreya  (Tenn.)  R.  36 ;  4  Black. 
Comm.  484  ;  2  Kyd  m  Corp.  516;  2  KentConm.  246;  aee  Chap.T.^ 
10,2. 

•Ibid. 

•  Edmanda  v.  Brown  h  Sitlsrd,  1  Ler.  937  ;  Rex  9.  Pasmore,  3  T.  R. 
241,  242 ;  Cbolcheater  v.  Seaber,  3  Burr.  1866 ;  Bank  of  Hiaaiarippi  «. 
Wrenn,  3  Smedea  &  Marsh.  (Mms.)  R.  791 ;  White  v.  CantpbeH  et  al.  5^ 
HumpiireyB  (Tenik.)  il.  38 ;  1  Rack.  Comm.  484 ;  2  Kent  Comm.  246. 
247. 
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Us  fum  debetur;  nee,  quod  debet  utiMeniias,  sbiguH  debent."  * 
The  common  law,  in  this  particular,  is,  hoTrever,  frequency 
modified  by  charter  or  statute.'  And  where  a  corporation 
whose  charter  was  declared  forfeited  by  proclamation  of  the 
^ov^mor,  under  an  act  of  the  legisiatuve,  for  not  paying 
specie,  was  permitted  by  the  act  "  to  retain  and  use  its  corpo- 
rate name  for  the  purpose  of  winding  up  and  liquidating  its 
affairs,  and  for  no  other  purpose  whatever,"  this  clause  was 
held  to  continue  to  it  all  remedies  for  the  collection  of  its 
debts."  Upcm  the  repeal  of  the  charter  of  a  joint  stock  corpo-* 
ration,  the  eflbcts  of  the  corporation  are  usually  vested  in 
iruslees  for  the  collection  of  its  debts,  and  the  divisicm  of  its 
property  and  efibcts  amongst  the  stockholders  after  payment  cdf 
its  debts  and  the  expenses  of  the  trust.  In  such  case  the  right 
<of  the  stockholders  to  pass  a  legal  tide  to  his  stock  ceases 
«ipon  the  dissolution  of  the  corporation  and  his  interest  is  re- 
duced to  a  mere  equitable  right  to  his  distributiye  share  of  the 
funds  of  the  corporation.  In  the  decision,  he  is  to  be  charged 
with  all  debts  due  from  him  to  the  corporation,  and  his  as- 
signee, becoming  such  after  the  dissolution,  takes  his  interest 
in  the  corporate  funds  sul^ect  to  this  burthen ;  and  ff  sucfa 
-assignee  or  purchaser  be  a  debtor  of  the  corporation,  the  dis* 
tributiye  share  purchased  or  assigned  becomes  subject  to  ku 
debts  to  the  corporation,  and  remains  so  as  against  his  as* 
signee.^ 

$  7.  Where  a  corporation  has  been  dissolved,  in  England  ^  | 
the  kmg  may,  either  by  grant,*  or  by  proclamation  under  the  I 
great  seal,*  revive  or  renovate  the  old  corporation,  or  by  grant  \ 


»  F(.  3, 4,  7. 

*  8  Kent  Comn.  847. 

'  Campbell  et  al.  v.  The  Miwieaippi  Bank,  6  Howard  (Miss.)  R.  674 ; 
and  see  Nashville  Bank  v.  Petway,  3  Humphreys  (Teon.)  R.  532. 

*  James  v.  Woodruff;  10  Paige  (N.  T.)  Ch.  R.  541. 

*  Rex  V.  Gray,  8  Mod.  361,  369;  Rex  v,  Pasmore.  3  T.  R.  199. 

*  Newling  o.  Fiancia,  3  T.  R.  189, 197, 198, 199. 
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or  charter  create  a  new  one  in  its  place.*  And  the  old  corpo- 
ration may  be  revived  with  the  old  or  a  new  set  of  corporators ; 
and  at  the  same  time,  new  powers  may  be  superadded.*  If 
the  old  corporation  be  revived,  all  its  rights  and  responsi- 
bilities are  of  course  revived  with  it ;  but  if  the  grant  ope- 
rate as  a  new  creation,  the  new  corporation  cannot  be  sub- 
ject to  the  liabilities  nor  possess  the  rights  of  the  old.'  An 
authorized  merger  of  the  rights  of  the  old  corporation  in 
the  new  one  by  legislative  act,  is  not  such  a  dissolution  of 
the  corporation,  as  to  throw  back  the  real  estate  of  the  for- 
mer upon  the  grantors,^  or  to  free  the  corporation  from  an 
obligation  to  pay  its  debts.*  It  may  become  therefore  a  ques- 
tion of  great  practical  importance,  whether  the  charter  be 
one  of  revival  merely,  or  a  charter  of  new  incorporation. 
This  is  not  to  be  determined  by  the  collateral  facts,  that 
the  name  of  both  corporations,  the  new  and  the  old,  that 
the  officers  and  a  majority  of  the  members,  are  the  same, 
and  that  the  business  of  the  old  corporation  was  for  a  time 
dcme,  and  its  debts  paid,  by  the  new  one.  It  is  certainly 
true,  says  Mr.  Justice  Story,  that  a  corporation  may  retain 
its  pergonal  identity,  although  its  members  are  perpetually 
changing ;  for  it  is  its  artificial  character,  powers  and  fran- 
chises, and  not  the  natural  character  of  its  members,  which 
constitute  that  identity.  And  for  the  same  reason  corpora- 
tions may  be  different,  although  the  names,  the  officers,  and 


*  Colchester  o.  Seaber,  3  Burr.  1870 ;  S.  C.  1  W.  Blk.  591 ;  Rex  e.  P«s- 
more,  3  T.  R.  242 ;  Rex  v.  Amery,  2  T.  R.  569 ;  Scarb(»o'  o.  Butler,  3 
Lev.  387 ;  Luttrel's  Case,  4  Co.  87 ;  LiDcoln  and  Kennebeck  Bank  o.  Riefa- 
ardson,  1  Greenl.  (Me.)  R.  79 ;  2  Kyd  on  Corp.  516. 

'  Rex  V.  Pasmore,  3  T.  R.  241,  per  Kenyon,  C.  J. 

'  Colchester  v.  Seaber,  3  Borr.  1866 ;  Scarboro'  v.  Batler,  3  Lev.  867 ; 
Rex  V.  Paamore,  3  T.  R.  241, 242,  246 ;  Lattrel's  Case,  4  Co.  87 ;  BeQowt 
V.  President,  Directors  and  Company  of  the  Hallowell  and  Angasta  Bank, 
2  Mason,  C.  C.  R.  43,  per  Story,  J. ;  Union  Canal  Co.  v.  Toang  et  al.  1 
Whart.  (Penn.)  R.410. 

*  Union  Canal  Co.  r.  Tounget  al.  1  Whart  (Penn.)  R.  410. 

*  Hopkins  v.  Swansea  Corporation,  4  Mees.  U  Welsby  (£x«)  R.  621. 
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the  members  of  each  are  the  same.  '^  To  ascertain  whether 
a  charter  create  a  new  corporation,  or  merely  continue  the  ex- 
istence of  an  old  one,  we  must  look  to  its  terms,  and  give 
them  a  construction  consistent  with  the  legislative  intent  and 
the  intent  of  the  corporators."  * 


>  Bellows  V,  President,  Directors  and  Company  of  the  Hallowell  and  Au- 
gusta Bank,  3  Mason  C.  C.  R.  43, 44 ;  Wyman  v.  Hallowell  and  Augusta 
Bank,  14  Mass.  R.  58  ;  and  see  Rex  v.  Pasmore,  3  T.  R.  241,  242,  247, 
248,  249. 
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ASSUMPSIT  —  (anUinued.) 

In  whose  name,  in  each  cue,  must  be  brought  367 

Of  pleadings  in  assumpsit  to  recorer  penalty  of  by-law       368  —  370 
Corporation  may  sue  for  use  and  occupation,  in  373 

Corporation  may  bring  action  of,  on  contracts  ezpxess  or  imi- 

ptied 389  —  384 

Lies  upon  subscription  for  stock    ....  474 

ATTORNEY.    (See  Proxy.  Aobnt.) 

Corporation  must  appear  by    .  .  966,  967,  576 

Power  of,  need  not  be  recorded  966,  960 

nor  be  under  seal  •  .         ib. 

Letter  of  attorney,  not  refoked  by  the  death,  Ac.  of  the  direc- 
tors who  gave  it        ...  .  977, 978 
Of  transfer  of  stock  under  forged  power  of  attorney        .    591  —  587 


6. 
3AILMENT. 

« 

Corporations  may  make  contracts  of       . 
BANK. 

Of  U.  States,  a  priTate  corporation 

When  a  bank  is  a  public  and  when  a  private  corporation 

Bank  of  Venice  ..... 

of  Genoa  ..... 

of  Amsterdam        ..... 

of  England      ..... 

of  United  States    ..... 
Origin  of  banks        ..... 
ScTeral  kinds  of  ....  . 

Great  number  in  the  United  States 
Constitutionality  of  U.  States  Bank 
Bank  cannot  operate  until  stock  is  paid  in,  when  . 
One  acting  as  cashier  of  bank,  his  appointment  presumed 

(See  Cashier.) 
Power  of  to  take  mortgages     .... 
Liability  of,  for  deposits    .... 
Duties  and  powers  of,  in  collection  of  debts 
Certificates  of  bank  deposits  and  effect  of  . 
Errors  in  bank  accounts  .... 

Embezzlement  of  deposits  .... 
When  bank  is  liable  on  cashier's  check 
Official  bonds  to  banks 
Bank  prohibited  to  trade,  how  may  discount 
Bank  established  in  one  State  may  have  agency  in  another  to 
discount  notes,  when      ....     949 — 955,375 


918—994 

9,  10,  30 

ib. 

45,46 

46,  47 

.      47 

•       47,48 

60  —  68 

.     45,46 

ib. 

51 

60  —  68 

111  —  113 

104,105 

117—190 

918—994 

996,997 

219  —  991 

991 


930,995  —  907 

311—399 

938,939 
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BANK -^  (amtinued.) 

Baok  of  United  State  may  sae  in  federal  ooartB,  when  377,  378 

Property  of  United  States  Bank,  how  far  subject  to  State  taxes 

445  —  448 
Bills  of  bank,  liaUe  to  be  seised  on  exeention  .  679,  580 

Incidental  powers,  &c.  of  banks  incorporated.     (See  Corpora- 
tion.) 
Books  of  banks,  how  far  evidence.    (See  Books.) 
Causesof  forfeiture  of  charter  of  .    741 — 746 

BANKING. 

Its  first  establishment         .....  45 

Cannot  be  done  by  insurance  companies  S35  —  237 

BANK  PROCESS. 

Given,  may  be  taken  away  or  altered  by  the  legislature  .    731 

BARGAIN  AND  SALE. 

Corporation  may  make  deed  of       .  .   188, 180 

BiSQUEST. 

Power  of  a  oerporation  to  take  by         .  .137 

BONDS. 

Of  misnomer  in    .....       206— -908,  321 
Presumed  acceptance  of  official  bonds  827,268 

What  kind  of  official  hood  may  be  taken  by  a  corporation      270,  271 
Giving  of  official  bond,  in  general  not  necessary  to  complete 

appointment  of  cashier  or  clerk  •       270,  271 

Surety  on  official  bond,  in  what  cases  liaUe  31 1  —  323 

Surety  on  official  bond,  in  what  cases  not  liable  .317 

Surety  on  official  bond  need  not  have  notice  to  be  liable  317 

Evidence  in  action  against  sureties  on  official  bond  321,  322 

Pleadings  in  actions  on  official  bond  .321,  322 

Surety  on  official  bond,  how  long  liaUe  318  —  321 

BOOKS.    (Sbb  Etibencb.) 

Of  corporation,  evidence  of  legality  of  corporate  meeting       471,  472 
Evidence  of  corporate  acts  in  general  200  —  302,  687  —  504, 

605  —  600 
Entries  in  books  of  corporation,  not  evidence  to  establish  corpo- 
rate rights  against  third  persons  .  .   607 — 600 
Ekitries  in  bank  books,  evidence  of  receipts  and  payments  of 
money  by  bank,  when  cashier  is  dead,  upon  proof  of  his  hand- 
writing       ......  221,607 

Members  may  inspect  and  compel  production  of  books  of  cor- 
poration ......         607,  608,  600 

Strangers  cannot  compel  production  of  eorporalion  books      607,  608 
Books  of  a  bank  may  be  in^Mioted  by  adepositor  608, 600 

64* 


.   38, 

323 

813, 208, 3S7, 

342 

• 

237 

■                  • 

293 

.  324, 

335 

325, 

327 

329, 

339 

330,331 
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BOOKS  ^  (anUinwd.) 

Keeper  of  books  and  doeoments  compelled  to  allow  inspeetioo 

of,  by  maBdamaa  .....  646 — 648 

DelWery  of  booka  compelled  by  maodamna      •  ib« 

BRITISH  CORPORATIONS.    (See  Alieh.    Psopektt.) 
BY-LAWS. 

Power  to  make,  incident  to  a  corporation 

Presumed  enactment  and  repeal  of 

Power  to  make,  not  restrained  by  contract 

Power  of  directors  restrained  by  by-laws 

By-laws,  by  wbommade 

In  what  manner  made 

Must  conform  to  the  laws  of  the  country 

Constitution  of  United  States 

Laws  of  Congress,  State  Constitntions,  and  atatate  laws       331 

to  common  Law     .....     331 — 338 
Relative  to  admiaaion  of  membera  and  election  of  officers         91, 92, 

339^342,  3U— 346 
Relative  to  voting  by  proxy  ,95  —  91 

Of  by-laws  in  restraint  of  trade  332,  333,  335 

Of  ex  post  facto  by-lawa      ...  .335 

Of  by-laws  imposing  forfeiture  of  goods  .    33& 

Of  by-laws  imposing  general  taxea  .  .  .  33& 

excluding  membera  from  legal  redreaa  .337 

What  is  bad,  as  a  by-law,  may  be  good,  as  a  contract         .  337, 339 
Corporation  cannot  by  by-law  dispenae  with  a  contract  .  .  339 

Must  not  be  inconsistent  with  charter  ,  338  —  346 

Restricting  the  number  of  electors  of  officers  339  —  344 

Creating  new  office,  or  imposing  oath  of  office  344 

Imposing  new  tests  or  qualifieations  upon  voters  .      344  —  346 

Giving  a  vote  to  a  person,  or  casting  vote  to  aa  officer,  not  enti- 
tled thereto  ...  344 
Restraining,  or  extending  the  admission  or  eligibility  to  office 

aa  given  by  charter  .344 

Of  by-lawa  tranaferring  power  of  amotion  to  select  body    .  424 

Renouncing  corporate  privilege 
Must  be  reasonable  .... 

Of  by-laws  compelling  steward,  &c  to  give  dinner 
Biafranchising  member  for  vilifying  member,  void 
Of  by-lawa  to  compel  accepumee  of  office,  d(c. 

regulating  transfer  of  stock  .  352 — 

giving  liens  on  stock 

payment  by  memben  of  debta  dne  by  them  to  the  eompasy 

356,357 


346 

.  346—357 

347 

.349 

340—352 

354,  513—518 

354—357 


.      357, 

a58 

358, 

359 

360, 

361 

361- 

370 

370,  371, 

424 

352— 

354, 

508- 

-518 
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BY.  LAWS  —  {continued.) 

ReasonableneBs  of  by-laws,  how  determined 

Of  construciioD  of  by-laws      .... 

By-laws  of  a  corporation,  who  are  bound  by 

Of  the  penalty  of  by-laws 

(See  PiNALTT.    Pleaoino.) 
Of  pleading  and  proving  lost  by-law 
Of  by-laws  restraining  transfer  of  stock,  when  Toid 

(See  Elbemostnart  Corporation.    Statute.) 

C. 

CAPITAL  STOCK. 

Restrictions  as  to  payment  of,  and  amount,  construction,  and 

effect  of  .  .  .111  —  113 

When  must  be  paid  before  corporation  can  act  111  —  113 

CASHIER.    (See  Bank.) 

When  liable  for  bank  deposits  ....        223 

When  bank  is  liable  on  cashier's  check  .     229,  275,  280,  295—297 
May  be  appointed  by  Tote  .  .  .  .261  —  268 

In  general,  giving  of  official  bond  not  necessary  to  complete 
appointment  of      .....  270 — 272 

nor  taking  of  oath  when  required    ....    272 
Bond  of  cashier.    (See  Bond.) 

Presumed  appointment  of  .         104, 105,  269  —  271, 

273  —  275 
When  the  cashier  is  an  annual  officer  .        276 

-Er  q/^o  power  of         .  .  .  .295  —  297 

Frauds  and  mistakes  of  302  —  308 

CERTIFICATE  OF  STOCK.    (See  Stock.    Transfer  op  Stock.) 

Corporation  may  be  compelled  to  give  .  502, 503 

CHATTELS.    (See  Property.) 

CHANCERY.    (See  Equity.) 

CHARITABLE  USES. 

Devise  to  a  corporation  for,  construed  as  an  appointment  .  138 

English  sutute  of  .  .  138  —  150 

Of  charitable  uses,  independent  of  the  statute  of  Eliz.        141  — 150 

CHARITY.    (See  Charitable  Uses.    Equity.    Eleemosynary 
Corporations.    Trust.    Visiter.    Visitatorial  Power.) 

CHARTER  (of  Incorporation.) 

Advantage  of  .  .        7, 8 

Object  in  procuring        .  .  .  .36 

Charters  to  London  Companies  .  .44 — 46 

in  England,  by  whom  granted        .  54  —  57 

When  a  charter  may  be  presumed  57,  59, 213 
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CHARTER  —  (caniinued.) 

What  words  muBt  be  used  io    ....  64 — 67 

Acceptance  of  charter  .  .  .07 — 72 

Corporation  by,  may  take  and  graal  by  one  nane,  aod  eoe  and 

be  sued  by  another  .....     77 — 80 

Cannot  take  and  grant  by  seyeral  namee,  or  sue  and  be  sued  by 

several  names,  anlesa  expressly  empowered  77 — 80 

Charter  may  restrain  incidental  powers  84 — 86, 1 15  ~  1 17 

Of  regalation  of  corporate  meetings  by  charter    .  .    484  —  496 

In  action  by  corporation,  need  not  set  forth  charter  .  568  —  571 

May  be  taken  away  or  altered  by  British  parliament  729, 790 

Cannot  be  taken  away,  &c.  by  the  King  .  730 

by  the  State  Legislatures,  except  when  790, 731 

Clause  in  charter  giving  remedy,  may  be  repealed  or  altered  731, 732 
Charters  of  British  corporations  in  U.  States,  protected  by  the 

constitution         ......  731 

What  is  cause  of  forfeiture  of  charter  741 — 746 

Cause  of  forfeiture  cannot  be  collaterally  inquired  into  or  taken 

advantage  of  .....    746 — 748 

Bank  charter,  for  what  causes  forfeited  742 — 745 

Turnpike  charter,  for  what  causes  forfeited  745, 746 

Proceedings  to  enforce  forfeiture,  and  where  instituted        748  — 750 

CHECK. 

Liability  of  bank  on  cashier's  cheek  230,  880,  294 — 297 

CITIZEN. 

Corporation  a  citizen,  within  meaning  of  Constitution  of  United 

States        ......  400—403 

COLLEGES  AND  UNIVERSITIES. 

What  kind  of  corporations  they  are        .  31, 32 

Origin  of  their  names  *  .  .  <  .  41 

Fruits  of  modern  invention         .  .41  —  43 

When  they  began  to  confer  degrees  .  .  43,  44 

English,  how  constituted  ....  67, 71 

By  whom  their  property  is  controlled  at  common  law  .        191 

New  fellowship  engrafted  on  old  foundation,  statutes  of        328, 329 

COMMISSION  COMPANY. 

Incorporated,  their  power  to  make  advances,  accept  bills,  &c. 

247,248 

Their  corporate  power  in  genenL    (See  Corpoxatiov.) 
COMMON  INFORMER. 

Corporation  cannot  sue  as  ....  373 

OOMMON  LAW. 

Corporations  by  .  .  •  56 — 59 


INDEX.  765 

COMPANY.  "^ 

Joint  Block  companies  anincorporated  531 — 535 

Origin  of  several  European  companies  .  45  —  41 

CONCURRENCE.    (See  Acceptance.    Directobs.) 

Of  those  incorporated        .  .  .  .  .        67, 68 

Necessary  for  admission  of  members  and  election  of  officers  88  —  95 
Of  the  concurrence  required  to  do  corporate  acts  .  459  —  470 
Who  must  concur  to  do  corporate  acts    .  .  459  —  471 

Whether  those  who  must  concur,  must  remain  present  467  —  471 
How  far  corporate  seal  is  evidence  of  concurrence  194 — 196, 

470,  471 
CONDITION. 

Condition  in  charter  how  and  when  enforced  747,  748 

How  to  set  forth  breach  of      .  .  719 

Breach  of,  cannot  be  collaterally  inquired  into     .  747 

May  be  waived  by  government  ....      747 

Non-performance  of  not  ipso  facto  dissolution  .  748 

Proceedings  to  enforce  forfeiture  for  breach  of  .  748 

Breach  of,  when  ground  of  forfeiture,  in  grant  to  a  corporation, 

and  when  not  .....  133, 134 

In  grant  to  a  corporation  by  the  mother  country,  how  affected 

by  the  revolution         .  .  .  .    ib. 

Condition  of  reversion  of  property,  granted  to  a  corporation 
upon  its  dissolution,  implied  in  the  grant  .  159 

CONGRESS,  (U.  S.)    (See  Government.) 

Its  power  to  create  corporations  .  60  —  62 

CONTRACTS.    (See  Grant.) 

Greneral  power  of  a  corporation  to  make     ...  84 

The  old  rule,  that  corporation  could  only  contract  by  deed  198, 199 
A  corporation  may  now  make  simple  contracts      186, 187, 198, 199, 

203,208  —  218 
Corporations  may  contract  by  vote  199 — 202 

by  agent  203—205 

In  general,  of  the  mode  in  which  a  corporation  may  contract 

84, 198  —  205,  278—588,  471 
(And  see  Agent.) 
With  whom  corporations  may  contract  205,  206 

Of  misnomer  of  corporation  in  contracts  by  or  with  206  —  208, 

580—587 
Of  implied  contracts  by  or  vnth  corporations      208  —  218,  283,  287, 

289,  382—385 
Of  contracts  under  the  private  seals  of  agents  of  corporations       196, 

286—288 
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CONTRACTS  —  (eantimted.) 

ContnctaofbaUmeiitby  coipontioM  218—224 

CoUectioD  of  debts  by  and  for  btnka  396, 227 

Of  SubaeriptioBS  for  ttoek  231,232,474—480 

What  contracts  a  corporation  may  make  232 — 256 

Power  of  corporations  to  contract,  as  restrained  by  act  of  in- 
corporation   ......      232 — 239 

As  restrained  by  general  statute  law  239 — 245 

Power  to  contract  by  the  common  law    .  .    245 — 249 

Municipal  corporation,  power  to  make  by-laws,  not  restrained 
by  contract    .......    237 

Corporation  may  contract  to  do  an  act  at  any  place  249 

Corporation  of  one  State  may  contract  in  another  State,  when 

849  —  256 

Of  the  making  of  a  simple  oontraet  by  an  agent,  ^  983  —  286 

Of  the  execation  of  a  special  contract  made  by  an  agent      286  —  288 

In  what  name  action  mast  be  bionght  on  contracts  made  by 

agent  or  footer       .....  308,  309 

WheUier  a  State  impairs  obligation  of  contract,  by  imposing 
taxes  on  corporation     ....  430  —  442 

Of  contracts  for  subscription  for  stock.    (See  Stock.) 
Contracts  for  transfer  of  stock  518 — 581 

made  in  one  State  to  be  exeouted  in  another  520, 521 

Of  liability  of  members  upon  contract  of  the  corporatioD 

(See  PxBSONAL  LiAsiLiTy.) 
CONVENT. 

Its  property,  by  whom  controlled  at  common  law  191, 192 

CONYETANCE.    (See  Dito.    GaANT.    Fu  Stmplb.) 
CORPORATION. 

Meaning  and  properties  of       .  1  —  7 

Mr.  Kyd*s  definition  of       .  .  .       1 — 3 

C.  J.  Marshall's  definition  of    .  .    2,  3 

Blackstone's  definition  of    .  3 

Diflbrenoe  between  corporation  and  incorporation  .    3, 4 

What  is  meant  by  the  immortality  of  a  corporation  5, 6 

invisibility         .  .  .  .        .  .6 

intangibility  ...  .  .  7 

Object  and  use  of  corporation  .  7  —  9,28,111 

Different  kinds  of  corporations  .  .  .9 — 26 

Difference  between  public  and  prirate  corporations       9, 10,  27 —  32 
History  of  Municipalities  .10  — 19 

Antiquity  of  public  corporations        ....  10 

Quasi  corporations  .19 — 83 

Sole  and  aggregate  corporations  23-*  26 
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CORPORATIONS  —{continued.) 

Diflerence  between  a  corpoiation  and  a  partnership 


Fifa 


SeTeral  kinds  of  private  oorpoTatioiie 

Ecclesiastical  corporations        .... 

Lay  corporations        ..... 

Civil  corporations  ..... 

Eleemosynary  corporations 

By  whom  private  corporations  were  invented 

Their  history        ... 

Commereial  corporations,  how  divided 

Great  number  of  private  corporations  in  the  United  States 

In  what  manner  private  corporations  are  created    . 

Creation  of  by  the  civil  law        .... 

by  the  oommmon  law 

by  prescription        .... 

by  act  of  legislature  in  this  country 
Power  to  create  may  be  delegated 
How  a  corporation  is  composed 
Corporate  name  .... 

Place  of  a  corporation        .... 
General  powers  and  capacities  incident  to 
Composed  of  integral  parts 
Different  assemblies  in 
May  purchase  and  hold  lands 
How  may  assent         ..... 
Power  of  to  admit  and  elect  members 
Power  of  to  take,  hold,  transmit,  and  alienate  property       110  — 162 
British  corporations,  power  of  to  hold  property  in  this  country       124 


38  —  40, 

666,567 

32 

32  —  34 

34 

.     35 

36 

40 

40  —  52 

35 

.    51 

.    53  —  73 

42,53 

54—57, 136 

56  —  57 

.   59—63 

63,64 

.     76,77 

77  —  80 

.    80  —  82 

82—87 

76 

76 

.  83 

.  86,87 

.    87  —  110 


How  far  corporations  may  be  trustees 

Their  power  to  act  as  trustees  .  • 

How  they  are  compelled  to  execute  trusts 

May  commit  trespass    .... 

Their  power  to  alienate  property     . 

The  power  restrained  by  statutes 

Seceders  from  a  corporation  not  entitled  to  its  property 

Of  proprietary  corporations 

Of  the  common  seal  of  a  corporation 

Of  the  mode  in  which  a  corporation  may  contract,  and  what 

contracts  it  may  make  ....      198  —  255 

Of  agents  of  a  corporation,  their  mode  of  appointment  and  power 

256—388 
Of  the  by-laws  of  corporations  333  —  371 


124  —  130 

124  — 130 

125,  407, 408 

151,  153,  303,  303 

153—158 

ib. 

158,  159 

163—181 

183  — 197 
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CORPORATION  —  {continued.) 

Of  the  power  of  oorporations  to  sae,  and  their  liability  to  be 
sued  ......        372 — 403 

Of  power  of  corporatiooe  to  disfrancbise  members,  and  amove 
officers        ......        404  —  426 

Bartheos  to  which  a  corporation  is  subject,  and  of  their  liabil- 
ity to  be  taxed        .....         427—451 

Of  corporate  meetings,  and  the  concurrence  necessary  to  do 
corporate  acts    .....  452  —  473 

Of  sabecriptions  for  corporate  stock,  and  of  the  power  of  the  cor- 
poration to  make  and  recover  assessments  on  the  same  474  —  496 
Of  transfer  of  stock  in  moneyed  or  joint  stock  corporations  499  — 530 
Of  the  personal  liabilities  of  members  of  a  corporation  for  d^bts  of 
the  company        .....  531  —  5S7 

Process,  pleadings,  and  evidence  in  suits  by  and  against  oorpoia- 
tions  ......      568  —  609 

Visitatorial  power  over  corporations  .  .  610  —  629 

Writ  of  mandamus  as  applied  to  corporations  .       630  —  683 

*  (And  see  Mamdamds.) 
Informations  in  the  nature  of  quo  warranto,  as  applied  to  corpora- 
tions      ......  684  —  787 

(And  see  Quo  Warranto.) 
Dissolution  and  revival  of  a  corporation  .  .        728 — 753 

(And  see  Dissolution.) 
Several  corporations  cannot  constitute  a  partnership  74,  75,  918 

COSTS. 

On  Quo  Warranto  .....  727 

Of  the  costs  where  motion  for  a  mandamus  is  denied  .  .      659 

Of  the  costs  where  the  motion  is  granted  . 
CUSTOM. 

May  support  by -law  in  restndnt  of  trade,  when 

to  compel  officer  to  give  a  dinner  .  .  347 

to  compel  one  to  take  office,  by  imprisonment  351 

to  enforce  by-laws  by  distress  and  sale  .    364,  365 

customs  of  banks  ....  224,925 

Evidence  of  a  custom         .....    370,371 

D. 

DEAN  AND  CHAPTER. 

Their  power  over  the  corporate  property  at  common  law       191, 199 
Letter  of  attorney  by,  not  determined  by  the  death  of  dean    276, 977 

DEBT. 

Corporation  may  maintain  action  of  ...        383 
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DEBT  —  {continued.) 

Liesfor  penalty  of  by-law  ....  364 

In  whose  name,  in  such  case,  biooght  .  .  367 

Of  pleadings,  &c.  in  debt  for  penalty      .  .  .    368 — 371 

DEBTS  OF  THE  CORPORATION.     (See  Pebsonal  Liability.) 
DEED. 

Of  a  corporation,  by  what  authority  made  189 — 194 

Corporations  may  take  by  every  kind  of  .131  — 133 

Fee  simple  in  a  corporation,  how  created  by  deed  132 

Assent  to  and  acceptance  of,  presumed  .  .       133,  133 

To  corporation  good,  before  organized  by  election  of  officers         111 
Deed  to  a  corporation  in  the  yacancy  of  headship     .  134  — 137 

Deed  to  a  corporation  merges  simple  contract  .  188 

Corporations  may  make  every  species  of  deed  188,189 

One  kind  of  deed  construed  as  another  .     189 

Of  the  execution  of  deeds  by  a  corporation  .  .  189  — 196 

Of  the  mode  of  concluding  a  deed  by  a  corporation  196 

Of  the  delivery  of  a  deed  of  a  corporation     .  196,  197 

Corporation  can  grant  lands  only  by  deed  except  158,  172,  187 

DELIVERY.     (See  Dekd.) 
DEPOSIT.     (See  Bank.    Cashier.) 
DEPUTY. 

Power  of,  determined  by  death,  or  removal  of  his  principal  277 

Mandamus,  when  granted,  to  compel  admission  of,  and  when  not  638 
DEVISE. 

To  a  corporation,  by  what  name  .  .  .78,  150 

Misnomer  of  corporations  in  .78,  150 

In  general,  corporations  cannot  take  by  .  137,  138 

Devise  to  a  corporation,  for  chaiitable  uses,  construed  as  an  ap- 
pointment .  138 
Devise  to  corporations  in  trust,  when  excepted  in  statute  of 

wills  .  .139  —  142 

Devise  for  charitable  uses,  independent  of  the  statute  of  Eliza- 
beth .  143  —  150 
When  no  trust  is  interposed  .       ib. 
When  a  trust  is  interposed              ....  ib. 

Executory  devise  to  a  corporation        ....      150 

Devise  to  a  corporation  to  be  created,  construed  as  an  executory 
devise      .......  150 

DIRECTORS. 

Of  incorporated  companies,  how  elected  and  empowered        203,  204 
Of  banks  whether  can  delegate  power  of  discounting   .         257,  258 

See  Election. 
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DIRECTOR  S  —  (onUinuetL) 

May  contract  on  behalf  of  the  coiporatioo.     (See  Aimht.  Or- 

PICBBA.) 

Their  mode  of  binding  the  eorporalien  •  .  SKIS,  804 

Sometimes  are  the  ezcIosiTe  agents  of  a  corporation  258  —  961 

Concurrence  of  directors  in  traosaoting  boldness  •     258 — 961, 

978—881,465—470 
Directors  de  facto    ......  874 

Records  of  theii  acts  is  general  not  neeessaiy  to  their  validity 

981  —  983 
Liability  of  a  oolpofatiob  for  aote  of  988—896 

Severally  liable  to  oorpoiatioa  for  their  waste,  or  misi^plK 

cation  of  corporate  property  80t  —  306 

Power  of,  restricted  by  by-laws  •  •  .993 

Notice  to  directors,  notice  to  a  eorponiion,  when   .  999  —  301 

Admissions  and  declaralieiis  of,  when  evidenee  agaiatt  the 

corporation  . ,  .         901, 309 

Directors  may  be  compelled  to  answer  to  bill  of  disoovery 

against  corporation,  as  paities  601  — 604 

Degree  of  diligence  required  from  in  traasaottoii  of  corporate 

business        ......         306, 907 

Not  sureties  for  good  conduct  of  officers  by  them  appointed  307 

Liable  for  tnisoonduot  of  those  notoriously  bad  by  them  appointed  907 
When  to  be  paid  for  services,  and  when  not  309  —  311 

DIS  FRANCfflSEMENT. 

Distinction  between  disfranchisenient  and  alfiotioo        .  404 

Cannot  be,  of  member  of  joint  stock  oorporation,  as  beak,  Ae. 

405,406 
In  what  cases  members  of  corporations  may  be  disfranohised 

406  —  412 
When  trial  and  conviction  by  juxy  is  neceaMry  to  disfraachise- 

ment        .......  415 

What  have  been  held  insufficient  causes  of  406 — 412 

A  by-law  disfranchising  member  for  vilifying  member,  void  349 

Power  of  disfranchisement,  as  limited  by  charter,  or  by  by*law 

408-412 
Member  cannot  be  disfranchised  without  notice  412  —  414 

Form  of  notice  .  .....  414 

When  notice  may  be  dispensed  with  .  413, 114 

Trial  and  evidence  necessary  to  disfranchisement  .        415,  4S1 

Power  of  disfranchisenient,  when  exercised  by  select  olaaa,  and 

when  by  the  body  at  large        ....     423,  424 
Power  of  corporation  to  amove,  how  pleaded  •  483,  494 
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N. 

porationB  may  aeqaire  a  freehold  by 
/  now  accept  withoat  deed 

it  of  entry  ear  diaaeisin  will  lie  agaioat  a  corporation 
-  UTION. 

^Ksolation  and  revival  of  a  corporation 
^ethes  corporation  may  be  dissolved,  and  how  . 
diaaolntion  by  act  of  parliament 
'porationa  cannot  be  dissolved  by  the  King    . 
▼ate  corporations  cannot  be  dissolved  nor  their  charter 
i.mended  by  State  Legislatores,  except  when  730 

itish  corporations  in  the  United  States  protected  by  the  con- 
stitution ......  731 

use  in  charter  giving  remedy  may  be  repealed  or  altered  731 

reserved  right  to  repeal  and  alter  732,  733 

thority  of  Legislature  to  alter  charter  of  public  corporations 

730,  731 
aolution  by  death  of  members    .  108,  109,  733  —  735 

by  disfVanchisement  of  members    .  .  108,100,733  —  735 

by  neglect  to  elect  officers       .  108,  109,  734,  736 

by  loss  of  an  integral  part  .  463,  464  —  735 

generally  not  dissolved  by  neglect  to  elect  managers  or  di- 
rectors       ......     735,736 

by  surrender  of  franchise  736  —  741 

What  amounts  to  a  surrender  738  — 741 

Of  dissolution  of  moneyed  corporations,  in  order  to  create  per- 
sonal liability  for  the  corporate  debts  .  556,  740,  741 
Of  dissolution  by  judicial  forfeiture  of  charter  741  —  746 
What  is  eaoae  of  forfeiture      ....       742 — 746 

Who  may  take  advantage  of         ...  .  747 

Proceedings  for  forfeiture,  where  and  in  what  courts  may  be 
had  .......        748 

Modes  of  proceeding  to  enforce  forfeiture  .    748  —  750 

by  information  in  nature  of  quo  warranto. 

(See  Quo  Warranto.) 
by  scire  facias.    (See  Scire  Facias.) 
Effect  of  dissolution  upon  the  corporate  property  159 —  169,  750, 751 
CorporatioD  diBsoWed,  how  revived  751 — 753 

May  be  revived  with  the  old  or  a  new  set  of  members  752 

Eflfect  of  revival    ......     752,753 

Distinction  between  revival  and  new  incorporation  752,  753 

DISTRINGAS.    (See  Writ.    Equity.) 
DIVIDENDS.    (See  Lien.    Stock.) 
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ELECTION.  ^^ 

Of  members  and  officers,  power  of  iocideDt  to  corporations  87,  89,  90 
Law  relative  to        .  .  .  88  — 199 

Power  of  may  be  reposed  io  a  select  body  89  —  93 

Form  and  legality  of  .  .  91  —  97,  107, 465 

Cannot  be,  to  office  in  reversion  92,  93 

Day  of,  or  charter  day        .  .  .       93, 94 

Hour  of  .  .  .  .  .94 

Of  one  absent        •  .  .  .  .94 

Candidates  in,  how  proposed  .  •  94,  95 

Who  may  vote  at  .  .  .95  — 102 

How  affected  by  improper  votes  .101 

Of  persons  disqualified      .....  103 

Void  and  voidable     .....  102, 103 

Inspectors  of  may  be  candidates  .  .       105,  106 

Omission  of,  iu  effect  .106  — 108,  734  —  736 

By-laws  relating  to        .  .  .  95  —  97,  339  —  346 

Special  notice  of  corporate  meeting  for,  requisite  to  validity  of 

453  —  457 
Visitors  jurisdiction  over  .  -  .         614  —  617 

Mandamus  will  lie  to  compel  an  election,  when     .  .  634  —  636 

ELEEMOSYNARY  CORPORATIONS. 

Definition  of  ......        34 

Statutes  of,  how  made  and  amended      .  .  328, 329 

Words  *'  shall"  and  '*  may*'  in  constitution  of,  how  construed 

329,  359,  616 
Statutes  of,  may  be  presumed  to  be  repealed,  when  329 

Of  the  visitatorial  power  oyer  .  537  —  629 

(See  Visitatorial  Power.    Visitor.) 
Mandamus  lies  to  amove  officers  of        .  .  .  .  640 

EMBEZZLEMENT. 

Of  bank  deposits,  by  officers  and  agents        .  2S2  — 225 

Remedy  in  Equity  in  case  of  by  officers  and  agents        .    304  —  307 

EQUITY. 

Corporation  may  sue  in  a  foreign  court  of    .  373  —  377 

Power  of  courts  of,  over  trustees  of  charities  407,  408, 626,  627 

Power  of  courts  of,  over  officers  and  agents  of  incorporated 
companies,  for  frauds,  &c.        ....  304  —  308 

Agreements  for  sale  of  stock,  &c.  how  treated  in  equity    513 — 520 
Corporate  debts,  members  when  liable  for,  in  equity  540  — 546 

Rule  of  contribution    ......      543 

Visitatorial  power  of  courts  of,  over  charities        .  .     626,627 
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EQUITY.  —  (omHnued,) 

Corporation  voawen  under  common  aeal,  in  oonrts  of    .        595,  596 
Of  caption  of  answers  of  corporation  .  596 

Of  proceedings  against  corporation  in  equity  594  —  605 

Mandamus  lies  against  proper  officer  of  corporation  to  compel 

him  to  affix  seal  to  answer  of        .  596,  597,  646 

Answer  of  corporation  compelled  by  writ  of  distringas  .      597 

by  writ  of  sequestration  .  597 — 600 

Members  and  officers  of  corporation  made  parties  to  bill  of  dis- 
covery ^.  601—604 
Whether  injunction  against  corporation  may  be  dissolved  upon 
its  mere  answer  under  seal      ....       604,  605 
EVIDENCE. 

Relative  to  the  legality  of  an  election  103  —  104 
What  may  be  admitted,  to  show  adverse  possession  by  a  corpo- 
ration       .....          152,  153,  216,  217 
Common  seal  itself,  prima  Jhcie  evidence  that  it  is  properly  af- 
fixed                 195,196,470,471 

Must  be  proved  to  be  common  seal,  and  how  proved  ib. 

Of  evidence  to  impeach  notes  issued  by  a  corporation  242,243 

Parol  evidence  admitted  to  explain  nature  of  officers'  or  agents' 
check,  or  receipt        ......    286 

Of  evidence  of  enactment  and  repeal  of  by-laws  .326,329 

Of  evidence  of  lost  by-law  ....  370,371 

Of  evidence  necessary  to  disfranchisement  408 — 412 

Evidence  in  suits  on  official  bonds  .  .321,  322 

Books,  &c.  of  corporation  evidence  of  legality  of  corporate 
proceedings      ....       471,  472, 573, 589,  590 

Judgment  against  corporation,  how  far  evidence  against  mem- 
bers ......        605-^609^ 

under  statutes  making  them  responsible  for  corporate 

debts        ......       566, 557 

When  incorporation  must  be  proved,  to  enable  corporation  to 
maintain  suit  .....  568 — 572 

Name  of  corporation  must  be  proved,  substantially,  as  laid 

580  —  587 
Person  contracting  vrith  corporation  by  certain  name  estopped 

from  denying  incorporation  or  name       .  •  574 
Of  evidence  in  general,  of  incorporation           .                  579  -^  575 
Members  of  corporations  when  competent  witnesses  in  their  be- 
half        587—592 

When  may  be  compelled  to  testify  against  the  corporation        .     591 
Adnussions  of  members  not  evidence  against  the  corporation  302,  592 
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EVIDENCE.  —  (coniinrud.) 

Admisaions  of  officers  and  agents,  when  evidenoe  against  the 

corporation  .....      301,302,592 

Competency  of  members  restored  bj  transfer  of  stock  593,  594 

by  disfranchisement  ....  ib* 

Entries  in  books  of  corporation  not  cTidence  of  corporate  rights 

against  third  persons        ....  605  —  607 

Entry  in  a  dealer ^s  book  by  cashier  of  bank,  when  oonclnsiTe 

evidence  against  the  bank      .  .  .  .221,  607 

Books  of  corporation  may  be  ased  by  members  as  evidence  of 
their  rights        ..... 

(See  Books.) 
EXECUTION. 

■ 

Bank  bills  may  be  seized  nnder 
Stock  cannot  be  seized  and  sold  under,  at  common  law 
Whether  turnpike  stock  may 
,  Power  given  by  statute  to  seize  corporate  stock  under 
does  not  affect  corporation's  lien  for  debts 
General  statutes  respecting  sale  of  stock  under  execution,  su- 
perseded by  charter        .  • 
Against  corporation,  cannot  be  served  on  a  member 
EXPULSION. 

Of  members.    (See  Disfbancrisement.) 

Sentence  of  by  visitor,  conclusive  .  624, 6S5 

(See  Visitor.) 
EJECTMENT. 

Corporation  may  bring,  without  making  lease  on  the  land        .     563 

F. 

FEDERAL  COURTS. 

Right  of  corporations  to  sue  in  379  —  381,  400  —  403 

Liability  of  corporations  to  be  sued  in        .  .  .  ib. 

FEUDAL  SYSTEM. 

Innovations  upon,  by  means  of  corporate  towns  15  —  19 

FEE-SIMPLE. 

In  a  corporation  how  created        ....  132 

FELLOWSfflP. 

New  fellowship  engrafted  on  old  foundation,  statutes  of         329, 616 

FOREIGN  ATTACHMENT. 

Corporation  may  sue  by  writ  of    .  37S,  373 

Affidavit  of  corporation  in,  how  made  .372 

Corporation  cannot  be  summoned  as  trustee  in  .  394,  395 

Whether  corporation  may  be  sued  by  writ  of       .  .  3^—399 
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679, 

580 

537- 

-530 

528 

528,539 
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ib. 
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530 

.  676, 
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FORFEITURE.  ^**' 

(See  Charter.    Dissolution.    Quo  Warranto.     Scirb  Facias.) 

FRANCHISE. 

The  word  *'  Franchise  "  as  applied  to  a  corporation  3,  697 

What  amounts  to  surrender  of  .  736  —  741 

Proceedings  for  the  usurpation  of  684  —  698 

FRAUDS  (Statute  of.) 

Corporation  may  make  memorandum  for  sale  of  lands,  without 

seal  ..•...(       lo7 

Contract  for  transfer  of  stock,  whether  within  518,  519 

G. 

GILDA  MERCATORIA. 

When  establislied  in  London  ....  44 

The  name  given  in  ancient  times  to  corporations  64 

Origin  and  meaning  of  .  .  .44 

Creation  of  .  .  .54  —  57 

GOVERNMENT. 

May  be  a  component  part  of  private  corporation  29,  30 

Power  of  creating  corpoiations    .  .54  —  64 

Intention  of,  to  create  a  corporation,  how  shown  64  —  67 

Cannot  compel  persons  to  be  incorporated  .  .     ib. 

Its  authority  in  general  to  impose  taxes  on  corporations        431,  445 
As  a  party  to  a  contract  has  no  peculiar  privileges  436  —  442 

No  authority  to  dissolve  corporation,  or  alter  charter  435,  730 

GRANT.     (See  Tenants  in  Common.) 

Of  incorporation.     (See  Charter.    Government.) 
When  it  is  said  to  be  in  fieri  ....  69 

Presumed  grants  of  incorporation  .  57,  58, 69,  70 

Grants  of  incorporation  are  in  the  nature  of  a  contract  68 

Of  grants  by  a  corporation,  misnomer  in       77  —  80,  150,  206  —  208 
Grant  to  a  corporation  of  lands,  by  charter        .  .  130 

Priority  of  operation  in        .  .  ib. 

Assent  of  corporation  to,  and  acceptance  by,  presumed  132,  133 

To  a  corporation,  on  condition  ....         133,  134 
To  a  corporation  in  the  vacancy  of  headship  134  — 137 

To  a  corporation,  reveision  upon  dissolution,  to  the  grantor, 
implied  in  ...  .  .  159 

GUARDIAN. 

May  tn^nsfer  stock  of  his  ward  ....      502 

H. 
HOSPITAL. 

By  whom  its  property  is  controlled  at  common  law  191 
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I. 
INCORPORATION. 

Difference  between,  and  corporation    . 

Implied  from  posseaaion,  of  corporate  incidenta,  aa  power  to 
hold  and  transmit  lands  in  soooeasion 
INDICTMENT. 

Whether  corporation  may  be  indicted 
INFORMATION. 

In  nature  ofgtio  toarranto.    (See  Quo  Warranto.) 

Corporation  cannot  sue  aa  oommon  informer 
INHABITANT. 

Word  "  inhabitant "  in  statute  includes  a  corporation 


PH« 


3,4 


110,  111 
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376 

4,839. 
94D,  379, 487, 


INJUNCTION. 

Against  a  corporation.     (See  Equity.) 
INSPECTORS  OF  VOTES. 

May  be  candidates  for  office 

Are  ministerial  officers 

How  may  be  appointed      .... 
INSURANCE  COMPANIES. 

May  iuTeat  in  stocks,  when 

Cannot  take  notes,  seeured,  when 

Cannot  exercise  banking  powers 

Losses  of,  must  sometimes  be  accepted 

Policies  and  instruments  of,  how  must  be  executed    . 

Compelled  to  swear  in  a  director,  by  writ  of  mandamua   . 
INTEGRAL  PARTS. 

Their  incidental  corporate  powers.    (See  Corporation.) 

Corporations  composed  of  ...  . 

Cannot  be  struck  out  of  the  number  of  etocton  by  by-law 

Majority  of  an  integral  part  must  be  present  at  oorpqiata 
meeting      ...... 


.    105,106 

ih. 

.    348,461 

180 

ib. 

935  —  837,844 

859 

979,882 

637 


.    75 
341 

463,464 
464,  734,  735 


Dissolution  by  loss  of  integral  part 
Directors  and  managera  of  private  corporation  not  usnaUy 
integral  part  of       .  •         •  .  .  734, 735 

J. 
JOINT  TENANCY. 

Corporations  cannot  hold  lands  in  .  150 

JUDGMENT. 

Against  corporation,  how  far  eridence  against  members 
under  statutes  making  them  responsible  for  corporate 
debts  ......  556, 567 

Against  quasi  oeipomtioasi  how  satisfied  .  •  .    666,  567 
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L. 
LEASE. 

Lease  of  a  corporation,  how  may  be  executed        194,  195,  286,  287 
Must  be  under  the  corporate  seal        ....       214 
LEGACY. 

To  a  corporation  in  trust      .        .  .  127 — 130 

Power  of  a  corporation  to  take  .  .  .137 

LIEN. 

Corporation  has  no  implied  lien  on  shares  for  debts  of  stock- 
holder .....  355,  505,  508 
Has  a  lien  upon  dividends  in  such  case                       .  .      505 
May  have  lien  on  shares  of  persons  indebted  by  charter        355,  357, 

508—512 
Of  meaning  of  word  '*  indebted"  in  such  case  512,  513 

M. 

MAJORITY. 

Power  of,  to  bind  a  corporation  .  67,  70,  459,  460 

Protesting  against  an  election  but  not  proposing  a  candidate 

minority  may  elect      .  .  .  .  .04 

Power  of  to  elect    •  .  .  .  .      94,  95 

What  is  meant  by  ....  460,463,^464 

Majority  **  for  the  time  being,"  what  is  meant  by  .     465 

"  of  those  surviving  and  remaining,"  what  is  meant  by  466 

MANDAMUS. 

Writ  of,  what ;  nature  and  object  of,  as  to  corporations  630 

By  what  courts  issued  ....  630, 631 

Granted  at  discretion        .  .  .631  —  633 

Of  the  affidavits  upon  motion  for,  and  notices  of  motion         632,  633 

In  what  cases  will  lie  .  ...  633, 634 

When  will  be  granted    ....  634  —  651 

Will  be  granted  to  compel  an  election         .  .  634,  635 

to  compel  a  corporation  to  take  office  .  .      636 

to  compel  corporation  to  admit  member  or  officer        636 — 640 

to  compel  admission  of  a  deputy  .      638 

to  compel  amotion  of  officers  640 

to  restore  members  and  officers  .  640, 645 

to  compel  corporations  and  their  officers  to  do  their  duty 

646  —  651 
to  compel  officer  to  affix  seal  to  an  answer  in  equity,  or 

to  an  instrument        ....      596,  597,  646 
to  compel  officer  to  enroll  indentures  .  .  647 

to  compel  exercise  of  discretionary  power  648,  649, 650 

to  compel  keeper  of  corporate  documents  to  aUow  inspec- 
tion and  copies  of       .  •  647, 648 
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MANDAMUS  —  (earUinued.) 

to  compel  delivery  of  coiporate  insignia  and  beoka,         648, 655 
to  compel  canal  appraisera  and  commiaaionera  to  appraise 
and  pay  damages        .....        648 

to  compel  presiding  officer  to  do  his  duty      .  646,  648 

to  compel  corporation  to  enter  on  their  books  the  probate 

of  will  of  deceased  shareholder,  or  to  register  conveyance  649 
to  compel  tnmpike  company  to  grant  certificates  of  amounts 
due  for  repairs,  and  to  railway  company  to  finish  their 
road        ......        649, 650 

to  compel  dock  company  to  alter  harbor        •  .      649,  657 

to  compel  railway  company  to  reinstate  railway  650,  655 

to  compel  visitor  to  take  an  appeal  .     623,  626,  646 

When  mandamus  will  not  be  granted  .    651  —  657 

Will  not  be  granted  to  compel  corporations  to  lease  their  lands     651 

to  help  visitor  visit  .  623,  626, 651, 658 

to  control  doings  of  visitor  624,  625,  652,  656 

to  review  or  reverse  visitor's  sentence  624,  625  652,  656 

to  enforce  any  bat  a  complete  right  .       653 

when  there  is  a  specific  adequate  legal  remedy  653 — 656 

to  compel  banks,  &o,  to  transfer  stock,  or  railway  to  cany 

goods  ......  385,653 

to  compel  banks,  &c.  to  prodace  accounts  •  653,  654 

to  compel  tlie  division  or  payment  of  profits  .  654 

to  compel  prosecator's  possession  of  a  pew  654 

to  compel  corporation  to  pay  poor  rate,  except  when  .  654 

to  control  discretionary  power  of  officer  .       656^  657 

to  compel  admission  of  officer  where  another  is  in  the  office 
by  color  of  right    ....  697,698,705 

When  the  writ  will  be  granted  in  the  first  instance,  and  when 

a  rale  to  show  caase  will  first  be  granted    .  .  657, 658 

The  rale  to  show  caase,  how  directed  and  served  •  .  657 

Compliance  with  requisitions  of  prosecutor  before  the  rule  is 
made  absolute,  effect  of  ...  .  658 

Efka  of  such  compliance  alter  the  rule  is  made  absolute  658 

What  may  be  shown  for  cause  upon  the  rule    .  658,  659 

Of  the  affidavits  upon  which  cause  is  shown  659 

When  the  rule  will  be  made  absolute    .  659,  660 

What  must  be  specified  in  the  rule  .  660 

Of  the  form  of  mandamua,  in  different  cases  660,  661 

To  whom  and  how  mandamus  is  directed  .     661,  662 

When  mandamus  will  be  superseded  for  wrong  direction,  and 
when  not  ......  662 


INDEX.  779 

MANDAMUS— (eofUtnKo/.)  P»r 

When  Boveral  penoDs  may  prosecute  in  the  same  writ,  and 
when  not        ......  662 

Mandamus  cannot  be  directed  to  officers  of  several  corporations    662 
How  the  right  and  default  must  be  set  forth  in  the  writ         662,  663 
What  must  be  the  command  of  the  writ,  and  to  whom       663  —  665 
Serrice  of  mandamus,  upon  whom  should  be  made  .  665 

Informal  mandamus,  when  may  be  amended  665,  666 

The  return  to  mandamus  666 — 675 

how  compelled     .....  666 

by  whom  made  .....  666 

certainty  required  in  ...  .  667, 668 

what  must  be  set  forth  in,  and  how  623,  669  — 675 

may  contain  several,  but  not  inconsistent  defences  668 

need  not  be  signed  or  sealed  668,  669 

to  admit  member  or  officer  .   669—670 

to  restore  member  or  officer  .         670  —  675 

may  be  pleaded  to  or  trayersed  under  Stat.  9  Anne       675,  676 
false,  criminal  information  for  .  .  .     675,  676 

false,  action  on  the  case  for  when  it  lies  676,  677 

and  where  must  be  brought        ....        677 

Who  may  join,  and  be  joined,  in  an  action  for  false  return  of 
mandamus        ......  677 

Against  whom  the  action  may  be  brought    .  677,  678 

Of  the  declaration  in  the  action  and  proofs  678 

When  a  second  mandamus  will  be  ordered  651 

Of  the  nature  of  aZtemo/fve  mandamus  664,665 

When  tL  peremptory  mandamus  will  be  granted  in  the  first  instance  679 
Rule  for  peremptory  mandamus  sometimes  vacated,  and  alter- 
native issued        ......  679 

When  peremptory  mandamus  will  be  granted  on  return  of  al- 
ternative mandamus    .....    679  —  68r 

When  and  how  peremptory  mandamus  set  aside  .681 

Attachment  for  neglect  to  make  return  to  mandamus  when  and 

against  whom  issues 
Application  for,  how  made        .... 

Of  showing  cause  upon  motion  for  attachment 
Different  kinds  of  attachments  upon  mandatory  writs    . 
Of  costs  in  proceed idgs  in  mandamus.    (See  Costs.) 
MANUFACTURING  CORPORATIONS. 

Their  power  to  sell  goods,  make  promissory  notes,  &c. 
Power  of  general  agent  of       . 
Incidental  powers  of,  in  general.    (See  Corporation.) 
MEETING. 

Of  Corporations.    (See  Assembly.) 
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MINORITY.    (See  Majority.) 
MISNOMER. 

Of  a  corporation,  in  a  deTise  to  .  .  .  78,  150 

ingranUby        ....         77,78,206  —  208 

in  grants  to  ....        150,206—208 

in  contracto  by  or  with    .  .  150,  206  —  208 

in  bonds  to  and  by      •  .         .    206  —  908 

in  official  bonds    ......       321 

in  suits  by  and  against  .  580  —  587 

MORTGAGE. 

Power  of  a  corporation  to  take  .        117 — 190 

May  be  taken  at  a  different  place  than  the  charter  place  of  doing 
business  ......     118,  119 

Corporation  of  one  State  may  take  a  mortgage  of  property  in 
another  State  .....  118,  119 

MORTMAIN    (Acts  of) 

Their  resemblance  to  the  civil  law  .      42,  43,  114,  115 

Origin,  object,  and  extent  of  statutes  of  113,  114 

Do  not  extend  to  personal  property  .  .114 

MUNICIPALITIES. 

History  of  i  .  .10  —  19 

Constituted,  at  one  period,  the  only  goven*ment  in  England     12, 13 
As  distinguished  from  a  private  corporation      .  .     10, 27—  32 

N. 

NAME. 

Of  a  corporation  .....  77 — 80 

Implied  name        .  •  .  .         78, 79 

May  take  and  grant  by  one  name,  and  sue  and  be  sued  by 
another        .......        79 

Name  of  corporation  in  suit  by,  irnst  be  proved  substantially  as 

laid     .  .  .580  —  587 

Corporation  by  prescription  may  have  several  names  .    79,  582 

In  what  name  corporation  may  sue  and  be  sued  .      580  —  587 

NOMINATION.     (See  Elkction.    Office.) 

NOTARY  PUBLIC. 

Omitting  to  give  notice  on  note  left  with  bank  for  collection, 
bank  not  liable        ......        226 

Otherwise  if  bank  employs  other  than  notary  226 

NOTICE. 

To  agent,  is  notice  to  corporation      ....        299 
Notice  to  board  of  directors,  notice  to  corporation        .  .      299 

Notice  to  one  board  of  directors,  notice  to  subsequent  board  301 

Notice  to  a  director,  notice  to  the  corporation,  when  299,  300 
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NOTICE.— (conrmuerf.) 

What  is  notice        ......  301 

To  a  corporator  of  lua  election  to  office,  presumed  351,  370 

To  a  member  &c.  of  by-law,  presumed        .  361 

Notice  to  sureties  on  official  bond,  not  necessary  to  make  them 

liable  .......      317 

Necessary  to  validity  of  a  disfranchisement  413  —  414 

Form  of  notice,  in  such  case        .  414 

When  notice  is  necessary  to  the  amotion  of  an  officer        .    416,  417 

Notice  of  corporate  meetings  when  necessary,  and  when  not 

453^454 

How  such  notice  must  be  given  .  453, 454  —  456 

How  issued  and  served  .....    454 

When  must  be  given        .....  455 

What  must  contain        .....        456,  457 
Waiver  of  Notice    ......         457 

O. 
OFFICE. 

Election  cannot  be  to  office  in  reversion  .02 

Candidates  for,  how  proposed        .  .  .         94, 05 

Candidates  for,  who  may  be    .  105,  106 

Of  by-laws  compelling  acceptance  of        .  349  —  352 

Fee  of  admission  to,  what  may  be       .  350 

Of  resignation  of  office,  express  and  implied  .  424  — 426 

by  acceptance  of  incompatible  office  425 

Of  nomination  for  office     .....      467,  468 
Value  of  office,  how  computed,  to  bring  process  for,  within 

jurisdiction  of  a  court  .631 

When  mandamus  lies  to  compel  a  corporator  to  take  office     635,  636 
When  it  lies  to  compel  corporation  to  admit  a  member  or 

officer  ......       636  —  640 

Of  informations  for  usurpation  of  office,  &c.    (See  Quo  Warranto.) 
OFFICER. 

Amotion  ot    (See  Amotion.) 
Election  of.    (See  Election.) 

Of  officers  de facto ^  who  are  104,  105,  272—275 

Officers  defacto^  validity  of  their  proceedings  .  ib. 

Persons  acting  as,  presumed  to  be  qualified  104,  105 

Power  of  to  hold  over  .  .  •  106  — 108 

Omission  to  elect,  effect  of  .108,  109,  734 — 736 

Corporations  may  contract  by  their  officen  and  agents  203,  204 

Presumed  appointment  of  officers  .  215,270 

66 
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OFFICER — (continued.)  ^^ 

Official  bond  not  necessarj  to  the  appointment  of    .  270  —  979 

Power  of  offioen,  when  it  eeaaee  975  —  978 

When  a  cashier  is  an  annual  officer  .  977, 978 

Power  of  a  deputy  determined  by  the  death  or  removal  of  his 
principal         ......  977 

£r  officio  power  of  president,  directors,  and  cashier  988  —  S98 

Officers  liable  to  corporation  for  losses  msde  Ihroagh  their 
fraads  or  neglects  ....  904 — 307 

Corporations  liable  for  frauds  or  mistakes  of  offioers  309  —  304 

Salaries  and  compensation  of  officers  .  •     309  —  311 

Directors  when  to  have  pay  ....    309,  310 

Penalty  may  be  imposed  on  officer  for  admitting  contrary  to   - 
the  by-laws  ......      348 

Officers  amoTod,  still  members       ....    404,  499 

Of  causes*  of  amotion  of.    (See  Amotion.) 
Financial  officer,  misemployment  of  funds,  when  cause  of  sus- 
pension       .......      491 

Of  resignation  by  officer,  express  and  implied  494  —  495 

by  acceptance  of  incompatible  office  .  495 

When  officer  must  be  present  at  an  election  .     467,  468 

Officers  of  corporation  may  be  compelled  to  answer  in 

bill  of  discovery  against      .  696,597,601,609 

Officer  compelled  to  do  his  duty  by  mandamus  646  —  651 

Mandamus  lies  to  compel  election  of       .  •  .      634, 635 

to  compel  corporator  to  take  office  .  636 

to  compel  admission  of  officer  .   636 — 640 

to  compel  amotion  of  officer  •  640 

to  compel  restoration  of  officer  .    640  —  645 

OFFICIAL  BOND.    (See  Bond.) 

P. 

PARTNERSHIP. 

How  it  differs  from  a  corporation  .         36 — 40,  75,  531  —  535 

Limited  partnership  .  .  .37 — 40 

Liability  of  members  for  company  debts  .  36  —  40,  531  —  535 

Partnership  Composed  of  several  corporations  .  75,948 

Stockholders  and  corporation,  not  partners  306 

PENALTY.    (SeeBT-LAws.  Pleadings.) 

For  non-payment  of  pew-rent,  may  be  loss  of  vote  343 

For  not  giving  a  dinner,  when  good  .  .  347 

May  be  imposed  on  officer  for  admitting  members  contrary  to  the 
by-laws        .......      348 
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PENALTY  —  {continued.) 

on  membexB  for  refusing  to  take  office,  what  may  be    349  —  353 

on  members  for  laying  down  office    .  .  351,  353 

For  non-payment  of  debts  due  company,  may  be  seizure  and 

detention  of  stock  .  .  .  *  356, 357 

Of  by-law,  what  may  be  .361  —  364 

in  what  mode  may  be  enforced    •  .  364  —  366 

to  whom  may  be  given         .  •  366,  367 

in  whose  name  action  for,  must  be  brought  367 

Of  pleadings  &c  in  action  for  .  368  —  370 

PERSONAL  LIABILITY. 

Members  of  corporation,  at  common  law,  not  perstmalfy 

responsible  for  company  debts  .531,  535 

not  liable  for  corporate  debts,  in  a  court  of  law,  though 

they  have  received  a  part  of  corporate  property        535  —  540 

Of  their  liability  in  such  cases,  in  a  court  of  equity  535  —  546 

Of  their  personal  liability,  by  statute,  in  different  states      546  —  555 

What  is  deemed  a  *'  dissolution,''  under  such  statutes  in 

order  to  personal  liability  of  members  556,  739  —  741 

Judgment  against  corporation  whether  conclusive  evidence 

of  indebtedness,  against  members  under  such  statutes        556,  557 

Of  the  duration  of  personal  liability,  under  such  statutes  558 

Personal  liability  not  avoided  by  colorable  sale  of  stock  563 

Of  remedies  to  enforce  personal  liability  •  .  564,  565 

Of  constitutionality  of  statutes  imposing  personal  liability  555 

Of  the  policy  of  such  statutes  .  .  546,547 

Distinction  between  personal  liability  of  members  of  private 

corporations  under  such  statutes,  and  of  quasi  corporations 

at  common  law        ......      566 

PLACE. 

Of  a  corporation    *  .  .  . 

Private  corporations  less  local  than  public 

may  contract  to  do  an  act  at  any  place 

Place  of  meeting  of  a  corporation 

must  be  stated  in  notice  of 

JPLEADING. 

Relative  to  an  election  by  a  select  body 

In  action  for  recovery  of  penalty  of  by-law 

In  suits  on  official  bonds 

Of  lost  by-law     .... 

Power  of  corporation  to  amove,  how  pleaded 

In  action  by  corporation,  need  not  set  forth  charter 

0£  ple^  of  nul  tid  corporation 


• 

80  —  82 
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81, 

349,  458,  450 

• 

349 

. 

458, 459 

• 
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. 

89,  90 

• 

368  —  370 
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.  321,328 
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PLEADING.  —  (cantinued,) 

Of  miBnomer  of  oozpontion  in  suits  by  and  against        .     580—587 
Misnomer  of  corporation  most  be  pleaded  in  abatement  585 

Writ  of  mandamos  may  be  pleaded  to  or  trarened  under  statate, 
of  Anne        ....  ...     675 

Who  may  be  joined  in  action  for  false  retnm  of  mandamus  ss 

plaintiflb  and  defendants  .  .    677 

Of  the  declaration  in  action  for  false  letnm  of  mandamns    .        678 
Of  the  pleadings  to  an  information  in  nature  of  quo  tvorruulo 

717—728 
Of  pleadings  upon  sdre  facias  to  repeal  charter    .  749, 759 

PLEDGORS. 

Of  Stock.    (See  Stock.    TRAirsrsB  of  Stock.) 
POSSESSION. 

Evidence  of  adverse  possession  by  a  corporation     152,  153, 816, 817 
PRESCRIPTION. 

Corporations  by  .....  56—50 

may  take  and  grant  by  several  names  .79 

may  sue  and  be  sued  by  several  names  .        79, 580—587 

Difference  of,  in  these  respects  from  a  corporation  by  charter        ib. 

Corporation  may  be  bound  by,  to  do  certain  acts  .       488 

PRESUMPTION. 

Acceptance  by,  of  a  deed  or  grant  to  a  corporation  132, 133, 

837— SS8 
(See  Grant.) 
Of  presumptions  in  general,  in  favor  or  against  corporations 

213  —  818,268—870 

Cannot  be  made  against  corporation  from  unsanctioned  oondoet 

and  declarations  of  members  815,  —  817 

Presumed  acceptance  of  charter        •  70,227—889 

Enactment  and  repeal  of  by-laws  presumed  .       337, 328 

Appointment  of  officers  and  agents  presumed  270, 872 

Acceptance  of  official  bonds  presumed  .  837, 888 

Presumption  in  favor  of  notes  issued  by  a  corporation        .    234, 835 
Renunciation  of  a  corporate  privilege  may  be  presumed        .        346 

PROCESS.    (See  Bank  Process,  Writ.) 

PROmBlTION. 

Writ  of  when  lies  against  visitor        *  .  .  .        686 

PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE. 

Corporations  may  make  and  accept,  when  210,  234, 335 

Are  Yoid  under  restraining  acts    ....  239  —  345 
Distinction  between  promissory  note  and  loan,  under  restrain- 
ing acts        .  •  .  •  .  .  .     241 
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PROMISSORY  NOTES,  kc-^iconimued.) 

lasarance  companies  cannot  disooant  notea  120,  S41,  S4d 

Power  of  a  oommisBion  company  to  accept  bills        .  247,  284 

Power  of  a  manafacturing  corporation  to  make  promissoty  notes   247 
Power  of  academies  to  take  promissory  notes  .    248,249 

How  mast  be  execated  by  officer  or  agent,  to  bind  corporation 

283  —  286 
(See  Contract,  Agent,  Bank.) 
PROPERTY.     (See  Real  Property.) 

Power  to  take  and  hold  lands  incident  to  a  corporation  110 

Chattels,  real  or  personal        .  .  110  — 121 

To  any  extent  or  amount    .....  ib. 

Power  to  transmit  .property  in  saccession         •  110 

Right  of  corporation  to  take,  restrained  by  statutes  of  mortmain 

113—115 
Same  right  as  restrained  by  charter  115  — 121 

Restraint  upon  taking  as  distinguished  from  restraint  upon  hold- 
ing .  •  .  •  116 
Property  in  mortgage,  power  to  take    .           .            .117 — 120 
Property  in  one  State  may  be  purchased  by  corporations  of 

another  Sute  .  .  .119,121  —  123 

Same  as  to  mortgages  .119,  121  — 123 

Of  British  corporations  in  this  country,  unaffected  by  the  revo- 
lution  and  protected  by  treaty      ....  194 

How  far  corporations  may  hold  in  trust  124— 130 

Property  held  in  common  not  affected  by  incorporation  unless 

130,  131 
Power  of  a  corporation  to  take  personal  property  by  bequest  137 

In  general,  a  corporation  cannot  take  lands  by  devise  138, 139 

Power  of  corportLtion  to  aliene  .  .  153  — 155 

Seceders  from  a  corporation  not  entitled  to  the  corporate  prop- 
erty       .......    158,  159 

Where  the  corporate  property  goes  upon  dissolution  of  the  cor- 
poration       ....  159—162,750,751 

PROPRIETARY  CORPORATIONS. 

Origin  and  history  of       .  •  .163  — 166 

Meetings  of,  how  called  and  warned  166  —  168 

What  officers  can  choose  ...  166 

Cannot  act  unless  legally  warned  .  166 

May  ratify  act  of  officer  illegally  chosen  .  166,  167 

When  warrant  to  call  meeting  must  be  proved  and  when  need 
not        .  .  .  .  .  .  167 

Power  to  act  as,  presumed  against  a  stranger  .  167 

Copies  of  ancient  grants  by,  admissible  without  proof  of  meeting   167 

66* 
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PROPRIETARY  CORPORATIONS.  --  (omiimuetL) 

Records  of,  prima  fade  proof  of  what  tliej  slate  1C7 

First  meetiog  if  called  by  ma^stiate  of  another  stmte  heU  ]e^ 

167,168 
Records  aod  certificates  of  records  of,  how  far  endence,  and 

how  may  be  attested  ....  168,  M 

Of  acts  incorporating  and  empoweiing    .  169 — 171 

ConstractioD  of  such  acts        ....  170, 171 

Votes  of,  setting  off  lands  in  seyeralty,  soflieieDt  171 

How  partition  of  lands  of  made    ....      172,173 
Power  of  to  make  partition  does  not  exclude  partilioii  hy  legal 

process        .  .  .  *  .  .  .      173 

Of  dedication  of  lands  by,  to  pnblic  and  pions  uses  173, 174 

Power  of  to  sell  their  lands,  and  how  exercised  174  — 179 

by  deed        ......        174—116 

by  Yote  ......      176, 177 

Form  of  TOte  granting  lands  .  .177 

Construction  of  giaata  by  ....       178,179 

Power  of  to  tax  the  lands  of  .  .  .  179, 180 

Mode  of  collecting  tax    .....       179, 189 

How  must  sae  ....  .  .       181 

Members  of,  tenants  in  common  of  the  lands  of  entitled  to  pni^ 

tition  may  sell  their  interest    .  .181 

their  rights  descend  to  their  heirs  .181 

PROXY. 

Of  the  right  of  Toting  by        .  .95—97,456 

QUASI  CORPORATIONS.    (See  PaopxiXTAKT  CospoftaTion.) 

Explained        ....  .  19—23 

Include  towns,  connties,  &c.  .  .  19 — 83,560 

overseers  of  the  poor        ....  19, 566 

school  districts,  &c.  .       **    •  •  .19—23 

Of  the  concurrence  of,  to  do  corporate  acts  .  .980 

When  may  be  sued,  and  judgment  against,  how  satisfied        39, 666 

QUORUM. 

What  constitutes  it  in  a  definite  body  .  460—463 

What  constitutes  it  in  an  indefinite  body  .     460 — 463 

As  regulated  by  charter        ....  465  —  470 

Minutes  on  corporation  books,  eridenoe,  that  a  quomm  as- 
sembled       .....  471 — 473 

QUO  WARRANTO. 

Writ  of .       684 

Informations  in  nature  of  ....      684,685 
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QUO  WARRANTO.  —  {continued. ) 

Of  the  several  kinds  of  information    .  .  684,685 

From  what  courts  iasoed  ....    685  —  687 

Of  t(ie  relator  in  .....  687  —  691,698 
Proceedings  in,  not  criminal    ....  686, 687 

Informations  at  the  prosecution  of  Attomey-^General  687  —  691 

how,  and  against  whom,  filed  .  .     687  —  690 

Informations  in  general  cannot  he  filed  to  dissolve  a  corpora- 
tion, unless  prosecuted  hy  the  sovereign  authority    .  690,  691 
Of  the  Stat.  9  Anne,  respecting  informations        .            .  691  — 693 
Whether  information  will  be  granted  for  usurpation  of  office, 

&c.  of  private  corporation        .  .  .         693  —  698,707 

For  usurpation  of  what  kind  of  office,  will  be  granted  693  —  698 
For  usurpation  of  what  kind  of  franchise,  will  be  granted  692  —  698 
Information  at  the  suit  of  private  persons,  how  filed  698, 699 

When  leave  to  file  the  information  will  be  granted    .  698  —  700 

Derivatiye  title  to  office,  how  impeached  by  information  699  —  700 
Information,  (not  mandamus),  proper  remedy  against  one  in 

office  by  color  of  right        ....  697,  705 

Information,  when  granted  at  the  same  time  with  mandamus  644 
For  the  trial  of  what  questions,  information  has  been  allowed 

698,  699,  700 
When  court  will  send  facts  to  a  jury  700,  701 

On  the  relation  of  what  applicants,  information  has  been  allowed 

701  —  703 
When  information  has  been  refused        .  703  —  710 

Refused  where  right  has  been  determined  on  mandamus  703 

Of  the  limitation  of  time,  within  which  an  information  must  be 

brought  ......       703, 704 

Information  will  not  be  granted  against  one  who  has  merely 

claimed  an  office  .....  705 

What  is  sufficient  user  of  office,  to  warrant  information  705, 706 
Whether  information  will  be  granted  against  one  whose  term 

of  office  has  expired        .....  706 

Information  not  granted  for  mere  cause  of  amotion        .  707 

To  what  applicants  information  wUl  be  refused  707— ^  710 

Information  not  granted  to  enforce  claim  for  damages  against 

tnmpike  company        ......  710 

Of  the  affidavits  upon  which  information  is  moTcd  710  —  719 

When  rule  nisi  will  be  granted,  and  when  rule  made  absolute 

in  the  first  instance  •  .       •     .  .  713 

Of  the  defendant's  affidavits  upon  rule  for  an  information  713,  713 
Of  the  consolidation  of  informations        *  .  .  .    713 


714. 

715 

714, 

715 

• 

716 

716 

716. 

717 

717  — 

722 

718, 

719 

723,724 

7S4  — 

726 

• 

726 

726, 

727 
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QUO  WARRANTO.  ^  {continued.) 

Rale  for  the  trial  of  aoTeral  similar  iufprmations      •  713 

Of  discharge  of  recognisance  upon  conaeot         .  .        713,714 

What  is  an  appearance  to  an  information  •  *.  714 

In  what  manner  appearance  is  compelled,  where  proceedings 
are  against  an  individual 
where  proceedings  are  against'Corporation 
Rale  made  absolate,  when  and  by  whom  may  be  open 
Of  imparlances  and  time  to  plead 
Of  disclaimer  of  franchise,  or  office,  and  judgment  upon 
Of  the  pleadings  to  an  information    • 
Breach,  of  conditions  of  charter,  how  set  forth    . 
Trial  of  information,  where  may  be  had 
Of  new  trial  and  motion  in  arrest  of  judgment    . 
Of  the  judgment        ..... 
Judgment  when  conclusiTe,  and  when  not 
Of  amendment  and  costs        * 

(See  Dissolution.) 

R. 

REAL  PROPERTY.    (See  Fropbietart  Corporatioiib.) 

Corporation  may  take  and  hold        .  .        .    .  .     84, 87 

(See  Drtisb,  Mortmain,  Property.) 

may  hold  lands  in  other  States,  when  .  121  —  124 

In  general,  corporation  cannot  take  by  devise  . ,  137, 138 

Cannot  hold  lands  in  jointrtenancy  .150 

Corporations  may  hold  lands,  as  tenants  in  common  with  nato- 

ral  persons  ......  150 

Lands  of  tenants  in  common  when  affected  by  incorporation  of 

the  tenants  in  common        .  130, 131 

Corporations  may  acquire  freehold  by  disseisin  151  —  153 

Incidental  power  of  corporations  to  alienate  153  — 155 

By  whom  may  be  alienated        ....    189  —  192 

E6^t  of  dissolution  upon  real  property  of  the  corporate  body 

159  —  162,  750, 751 
RESTRAINING  ACTS. 

Securities  void,  under  .236 — 940 — 245 

Distinction  under,  between  contract  and  securities,  whether  any 

241,  243,  244 
(See  Contracts,  Promissory  Notes  and  Bills  of  Exchanob.) 
RETURN.    (See  Mandamus) 
REVIVAL. 

Of  a  oorporation.    (See  Dissolution^) 
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SALE  OF  STOCK.    (See  Transfer  of  Stock.) 

SCHOOL  DISTRICT.    (See  Quasi  Corporations.) 

SCIRE  FACIAS. 

When  lies  to  repeal  a  charter  .  748  —  760 

Of  declaration  in,  and  demurrer  to  .  749,  750 

SEAL. 

History  and  probable  origin  of  common  seal    .  182 —  184 

Power  to  have  and  use  common  seal  incident  to  every  corpo- 
ration .  .  .  .    87,  184,  185 
What  it  may  be    .            .            .            .            .         185,  186,  195 
When  necessary  to  be  used,  when  not  135,  136,  186,  187, 193,  194, 

202,208  —  212,261—368 
By  what  authority  should  be  affixed  189  — 192,  470,  471 

By  whom  may  be  affixed        .  .      189  — 192,  470, 471 

Prima  facit  evidence  of  itself,  that  it  was  properly  affixed      193,  194 
May  be  proved  to  have  been  improperly  affixed  194,  470,  471 

But  must  be  proved  to  be  the  common  seal  195 

How  proved  .  .  •  .  .  195,  196 

In  what  manner  f?ury,  and  in  what  mannnor  shatdd  be  affixed 

194  _  196 

When  courts  will  not  compel  the  corporation  to  affix  seal       189,  190 
Private  seals  of  agents,  will  not  bind  a  corporation  by  specialty 

196,  286  —  388 
Answer  of  corporation  in  courts  of  equity  must  be  under  com- 
mon seal        ......         595, 596 

Mandamus  lies  to  proper  officer  to  compel  him  to  affix  seal  to 
answer     ......       596, 597,  646 

Will  also  lie  to  compel  officer  to  affix  seal  to  instrument        646,  647 
(See  Agents,  Contracts,  Deed.) 
SEQUESTRATION.    (See  Writ.) 
SPECIALTY.    (See  Deed,  Bond,  Contract.) 

Of  a  corporation,  merges  simple  contract       .  .       188 

must  be  executed  under  the  corporate  seal  286,  887 

STATUTE. 

Corporations  considered  as  inhabitants,  occupiers,  or  persons 

under        ....      239,  340,  347,  379,  428,  439 

Of  sUtutes  of  eleemosynary  corporations  328,  329,  359,  616 

Of  personal  liability  of  members  of  corporation  for  corporate  debts, 

by  statute    (See  Personal  Liability.) 
Of  constitutionality  of  such  statutes    ....       556 

Of  their  policy  .  .  .  .  •        546  —  566 
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STOCK. 

Owndn  of  entitled  to  yote  •  88,  89,  97,  96 

Transfer  of  ...  .69 

Tenant  for  years  of,  when  entitled  to  Tote        .  •  97, 96 

Trustees  of,  ot  their  right  to  vote    ....  96 

Pledgers  of,  their  right  to  vote  98, 99 

Subscription  for  .  .    111,331,233,474—481 

May  be  seized  and  detained  for  non-payment  of  debts  dne  the 

company  .  .  .  •  .  356,357 

but  not  forfeited  unless  authorized  by  charter  357 

What  amounts  to  subscription  for  •  474—481 

.Assumpsit  lies  upon  subscription  for  .  478, 499 

notwithstanding  charter  penalty  •  .  .         499 

Certificate  of  stock  not  necessary  to  opnstitnte  stockholder    476, 503 

Subscription  for  before  incorporation,  when  and  how 

may  be  sued  by  corporation  .231,  332,  475— 47B 

When  subscriber  is  not  liable  upon  subscription  for 

331,232,478—489 
Of  subscription  for,  upon  contingency  .480 

Of  fictitious  subscriptions  for,  efifect  of  on  a  real  sub- 
scription ....  113,113,480,481 

Administrator  of  subscriber  for,  his  liability  on  subscription   481, 489 
Of  assessments  on  stock        •  .  •  .  489 — 499 

(See  Assessment.) 
Of  right  of  original  subscribers  to  subscribe  for  new  stock  486  —  489 
Of  transfer  of  stock  499—530 

(See  TaANsrER  of  Stock.) 
Number  of  shares  fixed  by  charter  cannot  be  changed  by 
company  ....  .  .119 

Shares  in  stock,  not  chattels    ....  500, 501 

Dividends  upon  stock,  liable  for  debts  of  holder  of  505 

Capital  stock,  regarded  as  held  in  trust  for  payment  of 
corporate  debts  .....  540 — 546 

SUBSCRIPTION  FOR  STOCK.    (See  Stock.) 

Meaning  of  word ''subscriber "  .  •  .         474,475 

Collusive  subscription,  efllect  of     .  .  113,113,480,481 

Parties  to,  bound  by  when  ....      112,113 

Cannot  be  set  up  to  injury  of  bona  fide  stockholders  .  .  ib. 

Assumpsit  lies  upon  subscription  .  478, 499 

SUITS. 

By  and  against  corporations.    (See  Action.) 
SUMMONS. 

Process  against  corporation  mast  be  by,  at  common  law        576,  577 
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SURETY. 

Of  the  number  of  saretiee  to  an  official  bond  830,  831,  871, 378 

How  long  saretiee  are  liable  on  official  bond  .           318  —  331 

In  what  cases  sureties  on  official  bond  liable  •            .311  —  318 

Notice  to,  not  necessary  to  make  them  liable  .           .           317 

» 

T. 

TAXES. 

By-law  imposing  general  taxes  on  subject  or  citizen,  Toid  336 

Corporations  subject,  like  natural  persons  to  taxes  upon 

houses  and  lands  1  .  .  .  .     487, 438 

Liable  to  the  general  land  tax  .  .  438, 430 

Of  the  power  of  towns  to  tax  corporations  .      430,431 

Of  the  power  of  the  state  to  tax  corporations  431  —  448 

Liability  of  corporation  to  a  specific  tax  .  •  .     ib. 

Taxes  imposed  as  a  penalty  for  Tiolation  of  corporate  duty  433 

Taxes  imposed  upon  a  bank  which  has  paid  a  bonus  434  —  439 

Taxes  upon  corporations  deriving  income  and  profit  .    443,  444 

Distinction  between  incorporated  and  unincorporated  companies 

as  to  liability  to  be  taxed  439 

Observations  upon  the  prerogative  of  taxation        .  438  —  448 

The  states  cannot  indirectly  contravene  measures  of  the 

federal  government  by  the  imposition  of  taxes  445  —  448 

Liability  of  United  States  Bank  to  state  taxes  .  .  ib. 

Of  the  repeal  of  acts  eigempting  corporations  from  taxation 

448  —  451 

TENANCY. 

A  corporation  may  be  tenant  from  year  to  year  814 

May  have  tenant  from  year  to  year  .     *      .  .     ib. 

TENANTS  IN  COMMON. 

Proprieiors  of  common  lands,  tenants  in  common  .  .   181 

Lands  of,  not  affected  by  their  incorporation  except  when      130, 131 

TORTS. 

Corporations  may  commit  151  — 153,  385  —  301 

May  commit  trespass  151  — 153 

.  May  commit  disseisin     .  .  .  151  —  153,  385  —  391 

Corporations  liable  for  torts  of  agents  when  .       303,  304,  388 

TOWNS.    (See  Municipalities.    Quasi  Corporations.) 

Persona)  liability  of  inhabitants  of       .    .  33,  566,  567 

TRANSFER  OP  STOCK.    (See  Stock.) 

Action  will  lie  against  corporation,  to  compel  .  385,  505 — 608 

Mandamus  will  not  lie  against  corporation  to  compel  385,  653 

Transfer  of  stock  may  be,  by  transfer  of  certificates     400  —  503,  681 
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TRANSFER  OP  STOCK  —  (amtmued.)  '**' 

by  other  writtea  ioBtrument  .  .  •  ,    508 

regulated  by  cfauter    .  .  •  .  .  603, 504 

Reetraiots  upon,  by  by-law,  when  void  359 — 357,  503 

Traosreree  of  atock,  may  hold  it  QniDcainbered  by  debta  of 

transferor      ......       505  —  506 

Dividends  on  stock,  liable  for  debts  dae  corporation  from  trans- 
feror       .......  505 

Stock  transferred,  lien  on  by  charter    .  359  ~  357,  506  ^  519 

Transferor  ofstock,  when  said  to  be  indebted  .  519,  513 

Whether  transfer  by  one  indebted,  is  valid  as  between  him 

and  vendee,  thoagh  not  recorded  as  required  by  charter  513  —  518 

Guardian  may  transfer  stock  of  ward  .  509 

Of  transfer  of  stock  under  forged  power  of  attorney  591  —  526 

Of  transfer  of  stock  by  a  person  other  than  the  stockholder, 

of  the  same  name        .....       596,597 

Stock  cannot  at  common  law  be  seized  and  sold  on  execu- 
tion .....  597  —  530,579 

Whether  turnpike  stock  may        ....     597,  579 

Pledgors  of  stock,  still  members  .  •  •  08, 99 

Contract  for  transfer  of  stock,  whether  within  statute  of 

frauds  .......  518  —  590 

how  treated  in  equity    .....  ib. 

Personal  liability  of  members  for  corporate  debts,  cannot  be 
avoided  by  colorable  transfer  of  stock  .  .         563,564 

TRESPASS.    (See  Torts.) 

Corporations  may  be  sued  in  action  of       •  •  303, 388 

TROVER. 

Corporation  may  be  sued  in    .  303,  304 

TRUST.    (See  Equ  itt.  ) 

How  corporations  may  be  compelled  to  execute      125,  407, 408,  697 

Trust  created  by  legacy  198  —  130 

By  feoffment  ......  197 

Corporations  cannot  erade  restriction  upon  taking  lands,  by 
means  of        ......  .     117 

Whether  corporations  may  take  lands  in,  by  devise,  when  ex- 
cepted by  sutute  of  wills  .  139  — 141 
In  devise  for  charitable  uses                                                141  — 149 
Capital  stock  of  moneyed  corporations,  held  by  them  in  trust 

forpayment  of  their  debts  .  540 — 54G 

Visitor  cannot  compel  execution  of  trust        .  •  .617 

TRUSTEES.    (See  Equity.) 

How  far  corporations  may  be    (See  Tbust.)     194 — 130,  188,  189 
Corporations  not,  for  their  stockholders  .  •         306 
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TURNPIKE  COMPANIES. 

Directors  are  for  stockholders  ....     306 

Of  forfeiture  of  charter  by  for  not  repairing  road  745,  746 

U. 

UNITED  STATES  BANK.     (See  Bank.) 

USAGE.     (For  usages  of  Banks  see  Banks.) 

Charter  of  incorporation  may  be  presumed  from  73 

(See  Charter.    Acceptancc.    Grant.) 
When  sufficient  to  prove  lost  by-law  370,  371 

Number  of  electors  narrowed  by  .  .  .      339  —  344 

What  is  evidence  of         ....  .  370 

USE.    (See  Trust.    Trustees.    Property.    Charitable  Uses.) 

USE  AND  OCCUPATION. 

Corporation  may  sue  in  an  action  for    .  .  373,  373 

(See  Assumpsit.) 

V. 

VISITATORIAL  POWER. 

Object,  use  and  policy  of         . 
Civil  corporations,  how  visited 
Ecclesiastical  and  eleemosynary  how 
Of  power  of  courts  of  chancery  over  charities 
Of  the  king,  when  founder  and  his  heirs  are  extinct 

(See  Visitor.) 

VISITOR. 

Origin  and  foundation  of  his  power 
Who  is  visitor,  if  none  is  appointed 
How  may  be  appointed,  and  who  may  be 
Incidental  power  of        . 
Visitors  cannot  amove  one  of  their  number 
When  may  enact,  repeal  and  amend  statutes  of  the  foundation      616 
Clause  of  distress  does  not  take  away  jurisdiction  of       .  615 

Power  of,  restrained  by  statutes  of  foundation  .  615,  616 

Who  is  visitor  of  new  donation,  or  fellowship  engrafted  on  old 
foundation        ......  616 

Visitor's  jurisdiction  over  elections  .  .617 

Cannot  enforce  specific  performance  of  promises,  or  execution 
of  trusts        .......      617 

Who  are  subject  to  jurisdiction  of  617 

Cannot  visit  himself,  unless  expressly  empowered    .  617,  618 

Cannot  punish  for  disobedience  to  general  laws  of  the  land  618 

May  proceed  upon  grievance  done  in  time  of  his  predecessor         618 

67 


610, 

,611 

610 

610  — 

■614 

626, 

,627 

628, 

.629 

611, 

613 

612 

612- 

-614 

614- 

619 

• 

615 
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VISITOR.  —  {continued.) 

Appearance,  answering,  pleading,  gives  no  joziadictioa  to  618, 619 
Of  the  visitation,  mode,  time,  and  how  long  may  continue  619  —  623 
Mandamas  lies  to  compel  visitor  to  take  an  appeal  virhen  623, 624, 646 
Of  rules  of  proceeding  before  visitor,  answer,  evidence,  citation, 

place  of  trial,  oath  before        ....     619 — 623 
Cannot  have  mandamus  to  help  him  visit  .    632,633 

May  suspend  or  deprive  for  contumacy  .  .  623 

Jurisdiction  of  exclusive,  sentence  of  conclusive  .      633 — 685 

Appeal  from  sentence  of  by  statute  .  625 

Liable  to  action  for  exceeding  jurisdictiioa  625 

Prohibition  lies  against,  for  exceeding  jurisdiction  .  .  626 

Who  is  visitor,  when  none  is  appointed,  and  founder  and  his 

heirs  are  extinct        .....         628, 629 
VOTE.    (See  Pbopribtary  Cobpoiultions.) 

To  accept  charter,  how  far  necessary  67,  68,  213, 268 

Improper  votes,  their  effect    .  .  .101 

Agents  of  corporations  may  be  empowered  by  vote  to  make  deed  193 
Corporations  may  contract  by  vote    .  199 — 203 

Directors  may  bind  the  corporation  by  vote  203 — 304 

Vote  of  acceptance  of  bond  and  deed  presumed  827, 298 

Agents  of  corporations  may  be  appointed  by  vote  .   265  — 268 

Vote  of  acceptance  of  official  bond,  when  it  need  not  be  recorded 

227,238 

Suspension  of  right  to  vote  for  non-payment  of  pew-rent  .  343 

Vote,  or  casting  vote,  cannot  be  given  by  by-law  to  a  member 

or  officer,  not  entitled  thereto  .  .344 

For  what  a  by-law  may  prohibit  a  vote  from  being  oounted  349 

VOTER.    (See  Election.) 

Of  by-laws  imposing  new  tests,  or  qualifications  upon  voters 

344-346 

W. 

WILLS. 

Corporations  generally  excepted  from  statutes  of  .        138, 139 

(See  Dbyise,  Real  Property,  Charitable  Uses.) 
Mandamus  lies  to  compel  corporation  to  enter  on  their  books 
the  probate  ofwill  of  deceased  shareholder  .         649 

WITNESS.    (See  Evidence.) 
WRIT. 

Writ  of  entry  sine  assensu  capituli  .102 

Writ  of  prohibition.     ( See  Prohibition.) 

Process  against  corporation  must  be  by  summons  576,  577 
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WRIT.  — (con/tntio/.) 

Service  of  summons  against  corporation  should,  at  common 

law,  be  on  head  officer  .   *        .  .  575,  576 

Writ  in  &Tor  of,  or  against  a  corporation,  may  be  served  by  an 

officer,  who  is  a  member      '     *' .y   ^y  •     577,578 

Writ  of  distringas,  its  nature,  ot>JQOt,  d^ection,  and  return    576,  598 

714 
issues  to  compel  appearance  of  corporation  in  courts  of  law    576 
to  compel  corporation  to  answer  in  courts  of  equity        597,  598 
Writ  of  sequestration,  its  history,  nature,  direction,  object,  &c. 

599,600 
lies  against  corporation  for  not  putting  in  answer  in  chan- 
cery       ......      597—600 

Writ  of  mandamus,    (See  Mandamus  . ) 
Writ  of  ^uo  warranto.    (See  Quo  Warranto.) 
WRIT  OF  ENTRY. 

Lies  against  a  corporation       ....  390,  391 

WRIT  OF  RIGHT. 

Corporation  may  sustaia       .....       373 
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